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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDMUND MICHALOWSKI,

Plaintiff,
Case N014C 899
V.
Judge Joan H. Lefkow
DAN RUTHERFORD, STATE OF ILLINOIS$
ILLINOIS STATE TREASURER’S OFFICE,
CURT CONRAD, KYLE HAM, DAN
RUTHERFORD CAMPAIGN COMMITTEE,
and ROMNEY FOR PRESIDENT, INC.,

~_ — N N O N

Defendants.

OPINION AND ORDER

On Februaryl0, 2014, Edmuntichalowski filedsuit againsthenrlllinois State
Treasurer DaRRutherford an&yle Ham, Michalowski'sdirect supervisorallegingviolationsof
the First Amendment and tiigual Protection Clause of the Fourteenth Amendment under
42 U.S.C. §1983. (Dkt. 1.) The court dismissed Michalowski’'s complaint without prejudice
(dkt. 25), and Michalowski filed amamended conlgint. (Dkt. 26 (“Compl.”).) In the amended
complaint, Michalowski addegls defendants tHgtate of lllinoisthelllinois State Treasurer’'s
Office (“thelSTO”), Curt Conradthe Dan Rutherford Campaign Committ€éhe Rutherford
Campaign”) and Romney for President, Inc. (“the Romney Camggigde also added new
claims undefitle VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. 88 2008¢&seq,
andthe Racketeer Influenced and Corrupt Organizations Act (“RICT8')J.S.C. 88 196&t

seq’

! This court’s jurisdiction rests on 28 U.S.C. § 1331 (federal question), 42 U.S.C. §526(®e-
(Title VII), 42 U.S.C. § 1343 (civil rights), and 18 U.S.C. § 1964(c) (RICO).
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Four motions to dismiss have been fil€h:by the RomneyCampaign(dkt. 39);(2) by
Ham, Conrad, the State of lllinois, and tB& O (“the State Defendants(pkt. 44);(3) by
Rutherford (dkt. 47)and(4) by the Rutherford Campaign (dkt. 51). Rutherford, Ham, and
Conrad (“the individual defendantsd)so havanoved for sanctions against Michalowski’s
counsel (dkt. 41), and Michalowski has moved to stiain exhibits attached to the State
Defendants’ and the Romney Campaign’s motions to dismiss. (DktF68reasonstated
below, Michalowski’'s First Amendment and Title VII claims (Counts Ill and V) asenissed
with prejudice. Michalowski’s RICO claims (Counts | and Il) are disedssithout prejudice.
The motion to dismiss Michalowski’'s hostile work environment claim (Count IV)ngede
Michalowski’s motion to strike is granted, and the individual defendants’ motion for@ass
denied.

BACKGROUND ?

Dan Rutherford was electd8deasurer of the State of lllinois in November 2010 and
assumed office in January 201(omg. § 12.) As of the filing of the amended complai&gle
Ham waschief of staff and Curt Conrad the deputy chief of staff for the 18m@®statewide
political director for the Rutherford Campaignd.(f16—-7.) Rutherford hired Michalowski as
theDeputy Drector of Community Afairs for the ISTOIn January 2011.1d. 1 13.)
Michalowski’s official job duties included the “conceptualization, design and reamaf of
statewide marketing policies and programs, and the building of partnerships \eitbediwvoups
including chambers of commerce, labor unions, and veteran, ethnic, religiousiand ci

organizations.” Ifl.  15.) Michalowski reported directly to Ham, who reported to Rutherford.

% Unless otherwise indicated, the following facts are taken frorarttended complaint and are
presumed true for the purpose of resolving the pending motfstsze Disposal, Incv. City of Darien
635 F.3d 883, 886 (7th Cir. 2011).



(Id. 1916-17.) In March 2011, Michalowski received a prtaomin title to Drector of
Community Afairs. (Id. 1 19.) In January 2012, his job was expanded to include the
management of the statewide marketing dovisi(d.  49.) He did not receive asa as a
result of either promotian(ld. 120, 49.)

l. Allegations Related to RICO and First Amendment Claims

Soon after Michalowski started at the ISTO, Rutherford told him that he had begn hire
because he was a Democrat and Rutherford wanted to appear to as a centrist éandidate
governor of lllinoisand gair‘fresh” sources of campaign fundingd (1] 28-29, 62
Rutherford created a spreadshesting potential donors and the amount that Michalowski
needed to secure from each one for the Rutherford Campaagr. 3(1.)

Michalowski and other ISTO employees were given Rutherford Campaign laisines
cards. [d. § 42.) Michalowski was also given a Rutherford Campaign email account and
Conrad informed him that he was expected to monitor the account for instructions from the
Rutherford Campaign.Id. 1 43.) Rutherford, Conrad, and Ham contacted Michalowski several
timesduring his work hours over the next months and demanded that he perform tasksus
for the Rutherford Campaign and the Romney Camphifid. 1144-48.) They told
Michalowski that his job was contingent on his performance of political work for both
campaigns. I€. 1130, 34, 45.)

As anexample of the work he was forced to perform, Michalow#kges that he was
required to coordinate groups of college students to collect signatures famtmeyRCampaign.

(Id. 1153-54.) After the students failed to collect enough signatures, Rutherford refusgd to pa

® Rutherford was appointed lllinois state campaign chair for the Romai@p&lgn in the
summer of 2011. (Compl. 7 22.)



themand told Michalowskihathe would be fired if he did not cover the cost of the signature
drive out of his own pocket.Id. 1155-57.)

In addition, Michalowski was ordered to donate money to ‘office government
functions that would benefit both [the] Rutherford amelRomney Gmpaigns.” Id. § 50.)

When Michalowski complained about the order, Ham informed him that Rutherford required the
donations in lieu of political donations to thengpaigns. Ifl. 1 51.) Michalowski gave the
demanded cash donation to Ham at the ISTO in Chicddo{ $2.)

Other ISTO employeeslsowere forcedo work for the Rutherford Campaignid(

1 58.) For example, Rutherford required ISTO employeasdompany him to political
campaign events and take pictures, which were then mailed to individuals usiregrpdatage
rates available to the Statdd.(f 59.) Rutherfor@lsousedStateemployed drivers to transport
him to campaign eventsld(  64.) WherMichalowskiobjectedo these practiceRutherford,
Conrad,and Hanmtold himhe was a “troublemaker” and that ISTO resources were needed for
Rutherford’s campaign for governond(161-63, 65.)

In the summer and fall of 2013, Ham and Gamhdrected Michalowski to organize
community marketing events with groups likely to vote for Rutherfoldl. /{ 66—68.)
Rutherfordalso orderedSTO employees to find personal contacts to fill the community affairs
and marketing calend&w benefit Rutherford’s campaign for governadd. {[ 69.) When
Michalowski objected, Ham threatentt Michalowski would be fired if he did not follow
Rutherford’s direction. I¢. § 70.)

Michalowskiassertghat he was passed over for raises andptions during his time at
the ISTO andhat employeesho did not complain about the forced work for the Rutherford and

Romney ampaigns were rewarded with raises and benefds J{73-74.) In late 2013,



Rutherford and Ham created a “hit list” of ISTO employeéesuding Michalowski, who would
be fired because they did not adequately support the Rutherford and Romney camfzhigns. (
{1 72.) Michalowski resigned from the ISTO in February 201d. {§/4, 103.}
Il. Allegations Related to SexuaHarassment

Michalowski alleges six specifiastances of sexual harassment. First, while
Michalowski was at Rutherford’s house in Chenoa, lllinois on April 2, 2011, Michalowski
alleges that Rutherford entered his bedroom and grabbed at his geiite§§.76—79.)
Michalowski leftRutherford’s housenmediately (Id. § 79) Second, Conrad texted
Michalowski in July 2011, “The treasurer specifically asked that you weankadp. Totally
your decision if you want to ignore. | am jushassenger.(Id.  82.) Third, while at a bar
with ISTO employees in August 2011, Rutherford complained that Michalowski ket a
group of women rather than to him and told Michalow4Kif you go home with me, you can
have anything you want in tlodfice.” (Id. 1183—-89.) Fourth, Rutherford asked Michalowski to
go to his hotel room after a reception at the Republican National Convention in August 2012 and
became angry when Michalowski refusettl. {191-93.) Fifth, at a holiday party in Decembe
2013, Rutherford rubbed Michalowski’'s shoulders and said, “[Y]ou need a full body massage.”
(Id. 1 95.) And sixth, in December 2013, Rutherford told and8iEO© employeen
Michalowski’s presence, “I can see your chest through that shirt and.tShake it baby, shake
it.” (d. §97.)

Michalowski reported the April 2011, August 2011, and August 2012 events to Ham,

who responded that the same things had happened to him, told Michalowski he was not a team

* Michalowski also alleges that Rutherford hired interns to work in th® I8ithout conducting
interviews or engaging in a formal higiprocess. I¢.  35.) Instead, Rutherford hired candidates whose
political connections would be usefullits campaign (Id. 1136-38.)



player, and stated “at least we hgoe security.” (Id. 1180-81, 89-90, 94.) Michalowski
alleges that he filed a charge of discrimination against the ISTO and/dateeoSlllinois on
February 14, 2014.1d. 11146—-47) Michalowski received a notice ofght to sue on November
18, 2014. (Dkt. 73.)
LEGAL STANDARD

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) challenges a
complaintfor failure to state a claimn which relief may bgranted Fed. R. Civ. P. 12(b)(6).
In ruling on a Rule 12(b)(6) motion, the court accepts as true alplegltied facts in the
plaintiff's complaint and draws all reasonable inferences from thosarabes plaintiff's favor.
Active Disposal, In¢.635 F.3d at 886. To survive a Rule 12(b)(6) motion, the conmptaist
not only provide the defendant with fair notice of a claim’s basis but must alsaststhbt the
requested relief is plausible on its fa&eeAshcroftv. Igbal, 556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200Bell Atl. Corp.v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955,
167 L. Ed. 2d 929 (2007). The allegations in the complaint must be “enough to raise a right to
relief above the speculative levelTwombly 550 U.S. at 555At the same time, the plaintiff
need not plead ledtheories; it is the facts that coutdatmakerv. Mem’l Med. Ctr, 619 F.3d
741, 743 (7th Cir. 2010%ee also Johnson City of Shelby574 U.S---, 135 S. Ct. 346, 346,
--- L. Ed. 2d--- (2014) (per curiam(“Federal pleading rules call for ‘a short and plain statement
of the claim showing the pleader is entitled to relief. . [T]hey do not countenance dismissal

of a complaint for imperfect statement of the legal theory supporting the claneas}.



ANALYSIS

Count | —RICO § 1962(c)

Michalowski claims thaall defendants (other than the IS&@d the State of Illinojs
violated 18 U.S.C. 8§ 1962(c) by conducting the affairs of the ISTO thraypgitern of
racketeering activity To survive anotion to dismiss a §962(c)claim, a plaintiff mustave
standing and mustllege“(1) conduct (2) of an enterprise (3) through a pattern (4) of
racketeering activity."Lachmundv. ADM Inv.Servs., InG.191 F.3d 777, 783 (7th Cir. 1999)
(citations omitted)

A. Standing

To state a civil RICO claim, a plaintiff must allege “an injury to [his] business or
property result[ed] from the underlying acts of racketeerirkignipress Casino Joliet Corp.
Johnston 763 F.3d 723728-29 (7th Cir. 2014falterations in originaljquotingHaroco, Inc.v.
Am. Nat'l B & T Co. of Chj.747 F.2d 384, 398 (7th Cir. 19834)The terms ‘business or
property’ are, of course, words of limitation which preclude recovery foopar#juries and
the pecuniary losses incurred therefrod@dev. Roe 958 F.2d 763, 767 (7th Cir. 1992)
(citation omitted) Forpurposes of his claim under 8§ 1962(dichalonski argues that his
injuries arg(1) making a forced contribution to “nasffice governmentunctions”that
benefitted thékutherford and Romneyampaigns(2) performing unpaid labor for the
campaigns, and (3) covering the costs of the failed signature drive for the RGammewgign.

Michalowski’'sallegations that he was forced to pay thst @ the signature drive and do
unpaid political work are sufficient to state an injury to property for purpose<G& RlVith
regard to covering the costs of the drive, “[m]oney, of course, is a form ofrfyrdpReiterv.

Sonotone Corp442 U.S. 330, 338, 99 S. Ct. 2326, 60 L. Ed. 2d 931 (19é8)also Cobbs.



Sheahan319 F. Supp. 2d 865, 870 (N.D. Ill. 2004) (noting that there “is no question that
plaintiff here properly allegkthat defendants obtained and attempted to obtain property”
becawse defendants allegedly demanded a political contribution in exchange for a pajobyage
As for Michalowski’s unpaid labogourts may look to state law to determineether a
particular interest constitutes property, and lllinois law recognizesitidiviluals . . have a
compensable property interest in their toil and lab@de 958 F.2d at 76&iting Mowreyv.
Mowrey, 65 N.E.2d 234, 238, 328 Ill. App. 92946));see also Doe\. The Gap, InG.No. CV-
01-0031, 2001 WL 1842389, at *4 & n(B.N. Mar. I. Nov. 26, 2001)cpllecting cases and
finding plaintiffs’ allegations that they were forced to work with no pay seffico show injury
to property for purposes of RICO standingccordingly, Michalowski haslleged facts
supporting histandng to sue.

B. Enterprise

RICO was designed to prevent the infiltration of a legitimate “enterpdséned as
“any individual, partnership, corporation, association, or other legal entity, and any union or
group of individuals associated in fact although not a legal entity.” 18 U.S.C. § 1961(4).
Michalowski alleges that the enterprise is the ISTOompl. 1 106.)The State of lllinois and its
agencies may be codsired enterprises for purposes of RIC&e United States Warner,
498 F.3d 666, 696—97 (7th Cir. 2007).

C. Conduct

For a defendant to be liable under § 1962(c) for the conduct of an enterprise, it must
participate “in the operation or management of the enterprise it$&dfves/. Ernst & Young
507 U.S. 170, 183, 113 S. Ct. 1163, 122 L. Ed. 2d 525 (1993). There is no dispute that

Rutherford, Ham, and Conrad participated in the operation and management ofQrentST



thus theamendedomplaint adequately alleges this element with respect to the individual
defendants.

The amendedomplaint also alleges that the Rutherford and Romamypaignsvere
“associated with” the ISTO and patrticipdtin its operation. (Compl. § 107.) But Michalowski
backpedals on this assertion in his combined response to defendants’ motions to dismiss. He
concedes, “The liability of the Campaigns is not premiseadnyndire¢ actions of their
own. ... The Campaigns are instead vicariously liable for the actions of the individual
defendants under respondeat superior.” (Dkt. 59 at 13.)

Vicarious liability only applies in civil RICO claims whetél) the corporation has
derived some benefit from the RICO violation and (2) imposing vicarious liabiligtis
inconsistent with the intent of Congressliquid Air Corp.v. Rogers 834 F.2d 1297, 1306 (7th
Cir. 1987). With regard to the second elemgihis inconsistent with the intent of Congress to
hold a corporation that was the victim of a violation of § 1962(c) liable unespandeat
superiortheory. Id. And even whee the defendant is distinct from the RICO enterprise for
purposes of § 1968), “courts have suggested that imposing vicarious liability is still
inconsistent with the congressional intent behind this subsection when the corporation has no
knowledge of the criminal behavior of its agents or employe8sliwara/. Nat'l Van Lines,

Inc., No. 03 C 7096, 2004 WL 1497804, at *4 (N.D. lll. July 2, 2004). Accordingly, courts have
determined that vicarious liability applies for purposeRI&O only “where the corporation
plays the role of the ‘central figure’ or ‘aggressor’ in thegdbbscheme.’Nystromv.

Associated Plastic Fabricators, Inc., Profit-Sharing & Savings Plans & TN, 98 C134,

® The Rutherford Campaigargues that the Seventh Circuit foreclosed vicarious liability IC®
actions under 8962(c), citingd&S Auto Parts, Incv. Schwartz 838 F.2d 964, 968 (7th Cir. 1988). But,
like other courts in thisircuit, the court rejects this strict interpretation of &S Auto Partopinion.
See, e.gWilliams Elecs. Games, Ine. Barry, 42 E Supp. 2d 785, 791-93 (N.D. Ill. 1999).



98 C 4282, 1999 WL 417848, at *8 (N.D. Ill. June 18, 196&ation omitted)Aspachew.
Kretz, No. 94 C 6741, 1997 WL 692943, at *12 (N.D. lll. Aug., 13, 1998hv. Wallenmeyer
No. 85 C 8557, 1986 WL 10379, at *2 (N.D. Ill. Sept. 18, 1986) (“While a corporation can only
actthrough its agents and officers, there must be some indication that the corposagion, a
entity separate fra an individual employee, consented to or took an active part in the fraudulent
conduct or racketeering activities in order to be held liable asradp’ under Section
1962(c).”). The court finds this approach persuasive and applies it here.
1. Vicarious Liability of the Romney Campaign

Although Michalowski alleges that the Romney Campaign benefited from theioperat
of the alleged schemkedoes not allege facts from which one could infer that the Romney
Campaigrnwas a knowing membelet alonea “central figure,” in the alleged scheme of
racketeering activity at the ISTO. Michalowski alleges only that Rutltevias appointed as
the lllinois chair for the Romney Campaign and that he and Conrad required that Michalowski
perform wok for and doatemoney to the campaign. Michalowski’s allegations do not suggest
thatthe Romney Campaign (as an entity separate from Rutherford) encouraged, daiosemte
even knew about the actions attributed to Rutherford and Conradamtreledomplaint. See
Ash 1986 WL 10379, at *2. ThubMichalowski has failed to state a claim ung8et962(c)
againsthe Romney Campaign.

2. Vicarious Liability of the Rutherford Campaign

Michalowski also argues that the Rutherford Campaign should be held vicariabiy li
for the actions of its statewide political director, Conrad. Again Michalows$keciently alleges
that the Rutherford Campaign benefited from the alleged scheme through monatabutions

and Michalowski’s labor. And, unlike the allegations with respect to the Romney @gmpai

10



Michalowski’'s allegations against the Rutherford Campaign indicate thattéwsta political
director Conrad and Rutherford himse#reinvolved in the allegethisconduct. $eeCompl.
1 8.) Because the Rutherford Campaign can be charged with the knowledge and intent of its
high-level officers, including Conradgee Ashland Oil, Ina.. Arnett 875 F.2d 1271, 1281 (7th
Cir. 1989),it may be held vicariously liable for the actions of its officers that are to itsihene
Cf. Gruberv. PrudentialBache Secs., Inc679 F. Supp. 165, 181-82 (D. Conn. 1987)
(declining to impose vicarious liabilityn a corporation for the racketareg acts of‘low-lever
employeesand noting that a plaintiff must allege knowledge or reckless indifferertioe &igh
corporate levell. Michalowski adeqgately alleges the conduelement o8 1962(c) against the
Rutherford Campaign.

D. RacketeeringActivity

Racketeering activitis limited tospecific criminal acts, called predicate ast, forth in
18 U.S.C. 8§ 1961(1). Section 1961A){ncludes “any act or threat
involving . . .extortion. . . which is chargeable under State law and punishable by imprisonment
for more than one year.” 18 U.S.C. § 1961(1){Ajor a state offense to involve extortion under
8 1961(1)(A), “the conducahust be capable of being generically classified as extortionate.”
Scheidlewv. Nat'l Org. for Women, In¢537 U.S. 393, 409, 123 S. Ct. 1057, 154 L. Ed. 2d 991
(2003). “[G]eneric extortion is defined as ‘obtaining something of value from another with his
consent induced by the wrongful use of force, fear, or thredt. (quotingUnited States.

Nardellg, 393 U.S. 286, 290, 89 S. Ct. 534, 21 L. Ed. 2d 487 (1969)).

® Michalowski fails to cite this subsection in his amended complaint anordig to the
Romney Campaign, “that alone is a sufficient basis for dismissal.”. 89kt at 5 n.3.) But as the
Supreme Court recdy emphasized, courts should not dismiss complaintaridimperfect statement of
the legal theory supporting the claim assertelbhnson 135 S. Ct. at 346.

11



In this case, Michalowski alleges thhe individualdefendantSengaged in two types of
extortionate predicate acts: (1) official misconduct in violation of 720 Ill. Conap. 583-
3(a)(2) and (2) intimidation in violation of 720 lll. Comp. Stat. 5/12-6.

1.  Official Misconduct — 720 Ill. Comp. Stat. 5/338(a)(2)®

lllinois’ official misconduct statute forbids a public officer, in his official capacim
“[KInowingly perform[ing] an act which he knows he is forbidden by law to perform.” 720 Il
Comp. Stat. 5/33(g)(2). Violation isa class 3 felony punishable by twdfitee yearsin prison.
Seer20 lll. Comp. Stat. 5/33-3(c); 730 Ill. Comp. Stat. 5/5-4.5-¥chalowski alleges that
defendants knowingly performed acts forbidtdgriaw by (1) soliciting political contributions
on State property in violation of 5 Ill. Comp. Stat. 430/5-35 ande@)iring State employees to
engage in prohibited political activity in violation of 5 Ill. Comp. Stat. 430/5-15. Both of these
crimes are misdemeanors. As such, Michalowski endeavors to convert misdermeadamt
into an unspecifiegredicateelony by passing it through the official misconduct statute.

As stated irUnited States. Genova 333 F.3d 750, 758 (7th Cir. 2003), “no misdemeanor is
‘racketeering activityunder RICO’ Id. Furthermore, official misconduct under 720 Ill. Comp.
Stat. 5/333(a)(2) albeit a felony;does not read like a definition of [extortion]” and therefsre
not racketeering activity under RICGee idat 78. Any claim based on a defendant’s
commission of official misconduct under 720 Ill. Comp. Stat. B@8¢2)fails to state a claim

upon which relief may be granted.

" As discussed above, the Rutherford Campaign can be vicariouméyftis the actions dfs
high-level officials.

® Throughout their briefs, the parties refer to this section as83a convention used

previously by other courts in this circuit. The current version of the stdtotvever, indicates that the
sectionrelied on by Michlwski is 5/333(a)(2).

12



2. Intimidation — 720 Ill. Comp. Stat. 5/12-6
Racketeering activing under 8§ 1961(1)(A) includes “any act or threat invalving

extortion . . . whichs chargeablgas a felony] under State law].]lllinois, however, does not
have a crime of extortion. “Insteacbnduct that would be described as ‘extortion’ under the
laws of most other jurisdictions is prohibited in lllinois under the heading ahition.”
United States. Unthank 109 F.3d 1205, 1210 (7th Cir. 1997)n relevant art, lllinois law
provides,

A person commits intimidation when, with intent to cause another

to perform or to omit the performance of any act, dreshe

communicates to another.a threat to perform without lawful

authaity any of the following acts. .(6) Take action as a public

official against anyone or anything, or withhold official action, or

cause such action or withholding . . . .
720 Ill. Comp. Stat. 5/18¢a)’° The Romney Campaign argues thithalowskis allegations
do not constituta RICO predicate under lllinois’ crime of intimidation because the threat was
not directed at “‘obtaining something of value from another with his consent inducled by t

wrongful use of force, fear, or threats,” something of value being definemreettsing a
defendant “‘could exercise, transfer, or sell(Dkt. 39-1at 8(quotingScheidley 537 U.Sat
405, 409).).

Although it is clear that the lllinois crime of intimidation cannot serve as a RICO

predicataf the plaintiff does not allege that tikefendantiemandedamething of valuethere is

® Unthankdetermined that a defendant’s conviction of intimidation qualified aisre @f
violence for purposesf theSentencing Guidelines.

19 Michalowski does not specify which subsection of the intimidation stateteefendants

allegedly violated, but a review of the bases for intimidation show§ #talil. Comp. Stat. 5/18{a)(6)
is the only subsection supported by the alleged facts.

13



disagreemeras towhether the crime can serve as a predicate act ffléietiff doessoallege™*
CompareOvernite Transp. Cou. Truck Drivers, Oil Drivers, Filling Station & Platform
Workers Union Local No. 70504 F. Supp. 859, 862 (N.D. lll. 1989) (intimidation could be a
RICO predicate act because “RICO does not require every act in violation atalpasgtate
statute constitute ‘racketeering activity’ in order for some timhs of the statute to do so”),
Ruizv. Kinsella, 770 F. Supp. 2d 936, 942 (N.D. Ill. 2011) (cit@gernitefor the proposition
that intimidation under lllinois law cagerve as a RICO predicate aedRoger Whitmore’s
Auto. Servs., Ina. Lake Gity, Ill., No. 99 C 2504, 2002 WL 959587, at *3 n.2 (N.D. Ill. May 9,
2002) (finding intimidation under Illinois law “almost certainly” ctihges extortion for RICO
purposes)with SKS Assocs. Vill. of Oak Lawn No. 10 C 1083, 2010 WL 3735733, at *1
(N.D. lll. Sept. 16, 2010)stating without citing authority or rationale that intimidateannot be
a predicate acgndMcKinneyv. Stateof Ill., 720 F. Supp. 706, 708 (N.D. Ill. 1989)
(intimidation not among crimes listed under § 1961 (Bgcausdroger Whitmore’andSKS
Assocswere decided befor&cheidley the court adopts the view that intimidation can serve as a
predicate act ithe conducts “extortionate” in the generic senae defined irScheidleri.e., it
involves “obtaining something of value from another with his consent induced by the wrongf
use of force, fear, or threatsScheidley 537 U.Sat 409(citation omitted) (internal quotation
marks omitted)

That said, whether conditioning employment decisions on campaign contributions is
extortionatdas not settled CompareMicnerski 2003 WL 22159025, at **2—-3 (not extortionate),

with Cobbs 319 F. Supp. 2dt 870-71(extortionate) The plaintiffs inCobbsandMicnerski

1 As discussed above, Michalowski asserts tiatlefendants received “something of value”
from him in the form of forced donations, the costs of the signature drive, arid laiga on the
campaigns. At the very least, the allegations regarding the costs ofviaeudd the coerced work on the
campaigns are sufficient to allege that something of value was gairied gfendants.

14



both worked at the Cook County Sifes Department and alleged thiitey suffered adverse
employment decisions when they objected to routigeiestso makecontributions to the
sheriff’'s campaign See Cobhs319 F. Supp. 2d at 86Bticnerski 2003 WL 22159025t *1.
In Micnerski the court, expressing concern about expansion of the compass of preticase
concludedhat it would b&‘unreasonable to extentle reach of the RIC6SXatute to allow the
conduct complained of here tags muster as a predicate ad¥licnerski 2003 WL 22159025,
at **2—3 (citing Scheidler 537 U.S. at 412)In Cobbs the court held that “demand for a
political contribution in return for a patronage job constitutes extortiQuobbs 319 F. Supp. 2d
at 870. Although both cases are well reasoned, the court adopts the @ebbsthat explicitly
conditioninganemployment decision on campaign contributions qualifies as extortion. In this
case, Ruthéord had the right to terminate Michalowd&r any lawful reasonbutif he (or the
other defendants) obtained contributions and unpaid labor from Michalowski through threatened
termination from employmenthe conduct would be extortionate, and therefore unlawful.

E. Pattern

“[T]o prove apatternof racketeering activity a plaintiff or prosecutor must show that the
racketeering predicates are relat@al] that they amount to or pose a threat of continued criminal
activity.” H.J. Inc.v. Northwestern Bell Telephone Cd92 U.S. 229, 239, 109 S. Ct. 2893,
106 L. Ed. 2d 195 (1989). At a minimum, there must beaast two predicate acts of
racketeering activitpver a teryear periogd 18 U.S.C. § 1961(5), and relationship between the
predicate acts and a threat of continusnigninal activity—in other words;relatedness” and
“continuity.” See H.J. In¢.492 U.Sat239. This standard is known as the “continuity plus
relationship” test.DeGuellev. Camilli, 664 F.3d 192, 199 (7th Cir. 2011) (citiHgJ. Inc,

492 U.S. at 239, 242
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Michalowski includes several allegations of extortionate activity. He st@esytultiple
occasions throughout Plaintiff's employment, Defendants Rutherford, Ham, and Guadrad t
Plaintiff that if he did not perform political work and solicit donations to the levBledéndant
Rutherford’s expectations, then Plaintiff would be fired.” (Compl. 1 34.) He s$batt
Rutherford threatened him with termination if he did not raise enough money in earlyd®011 (
1 30) and that Conrad told him that his job was contingent on performing political worik later
2011 {d. 145). He also alleges that other ISTO employees “were required to peddtical
work for the Rutherford Campaign as a condition of their jobksl” §(58.) Further, he alleges
that in later 2013 Rutherford and Ham created a “hit list” of ISTO emplogdasfired because
of their lack of political support.ld. 1 71.) These instances are clearly idiain that they have
the same purpose of forcing Michalowski (and other ISTO employees) to cantolthe
campaigns—either monetarily or otherwiseby threatening terminatiorSee H.J. In¢.492 U.S.
at 240.

Continuity, however, is not demonstratéfiA] RICO plaintiff can satisfy the continuity
prong either by (1) demonstrating a close-ended series of conduct thed éxistuch an
extended period of time that a threat of future harm is implicit, or (2) aneypbed series of
conduct that, while short-lived, shows clear signs of threatening to continue intdubtee”f
Roger Whitmore’#\uto Services, Ina. Lake County, 11l.424 F.3d 659, 672 (7th Cir. 2005)
(quotingH.J. Inc, 492 U.S. at 241). Continuity turns on “(1) the number and variety of
predicate acts and the length of time over which they were committed, (2) tbemofrwictims,
(3) the presence of separate schemes, and (4) the occurrence of distimst. ingr{citing
Morganv. Bank of Waukegar804 F.2d 970, 975 (7th Cir. 1986)). No single factor is

dispasitive. Raher, the analysis is “fadpecific” and aimed at achieving a “natural and
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commonsense™ result “consistent with Congress’s concern with long-témmal conduct.”
Id. (quotingOlive Can Cov. Martin, 906 F.2d 1147, 1151 (7th Cir. 1990)).

“[A] closed period of racketeering activity involves a course of criminatioot that has
ended.” Id. at 672. Because the campaigns ended with the electfolichalowski has alleged
a cbsed period, and common sense suggests that there is no credible threat of future harm,
particularly since Rutherford lost the primary election and his office asUnerahas ended.
Applying the above factors reinforces this conclusion. Michaloalggesthatthe scheme of
extortionateconduct spannetthree years-between Michalowski’s hiring in January 2011 and
the day he resigned in February 20Bke idat 673(* Although we have not employed a bright-
line rule for how long a closed period must be to satisfy continuity, we have natédsd find
that closed periods of several months to several years did not qualify asisabs&aough to
satisfy continuity’). He has allege@ single series of extortionate acts directed at raising money
for the two campaigns fact that weighagainst satisfaction of the continuity requireme®ée
id. at673—-74(" Althougha RICO pattern may be establishedlom basis of a single schenitds
not irrelevant, in analyzing the continuity requirement, that there is only onmaclfeitations
omitted) (internal quotation marks omittgdMichalowski alleges only twspecific extortionate
acts in which his job was threatened, one occurring in early 2011 and the other “later” in 2011.
Although he generally alleges that similar threats were made to him ans|, ¢tiegrlack any
specificity as to time, place, or occasion, such that one could reasonably infetdhairex

occurred or how mangthers were victimizedSee d. at 673(broad assertions and few predicate

2 The court takes judicial notice that President Barack Obama was elected Prfsiden
United States over MiRomney in 2012, and that Rutherford ran unsuccessfully in the lllinois
Republican gubernatorial primary in 2014, leaving open his office as Trea$erahe general election.
SeeFed. R. Evid. 201(b) (courts may take judicial notice of facts “gendaadiyvn within the trial court’s
territorial jurisdiction”);id. 201(c)(1) (courts may take judicial notice on their oveee also United
Statess. Hemphill 447 Fed. App’x 733, 736 (7th Cir. 2011) (noting these principles).
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acts cut against showing continuity). And finally, Michalowski has allegfechost, only three
distinct injuries—namely,coercedndirectmonetary contributions to the Rutherford and
Romney ampaignsforced payment of the costs of the signature drive, and unpaid political
labor. Michalowski has not indicated that the individual defendants engaged in other
racketeering schemes before or after theedgperiod associated with trengpaigns All of
these factors point to the conclusion that he has not alleged contiSagyidat 674.

As stated, because tbampaigns have ended, there is little need to address open-ended
continuity. Obviasly, the facts alleged in the amendedplaint do not fulfill relevant factors
such as dspecific threat of repetitidror predicateghat “can be attributed to a defendant
operating as part of a lortgrm association that exists for criminal purposé4c¢om 20 F.3d at
782 (citation omitted) (intenal quotation marks omitted). AsRoger Whitmore’sMichalowski
“pleaded himself out of showing a continuing threat of continued a¢th#tyause the alleged
schemes had a natural ending point when the eleetioriscame to a closeRoger Whitmore’s
424 F.3d at 674Because Michalowski has failed to allege a patbémacketeering activity, his
8 1962(c) claim must be dismissefiee Luiy. Smith Partners & Assocs., LidNo. 12 C 2922,
2012 WL 5077726, at **4—@\.D. lll. Oct. 18, 2012) (dismissing RICO claim when plaintiffs
failed to pleackitherclosed or open-ended continuity).

Il. Count Il —RICO § 1962(d)

Count Il allegeghat all of the defendants other than the State of lllinois and the ISTO
engaged ira 81962(d) RICO conspiracy to violate 8 1962(¢Yhere a plaintifffails to allege a
claim under 81962(c), however, the plaintiff's § 1962(d) claim based on the same nucleus of
operative factfails as well See Stachown. United Consumers Club, In@29 F.3d 673, 677

(7th Cir. 2000)Cook-Illinois Corp.v. Teamsters Local No. 77Ko. 11 CV 8884, 2012 WL
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1655976, at *6 (N.D. lll. May 10, 2012Meierv. Musburger 588 F. Supp. 2d 883, 911-12
(N.D. 1ll. 2008) (noting that the “cases are uniform ihdnag that failure to make out a
substantive RICO claim requires dismissal of a conspiracy claim based amiba&scleus of
operative fact” because “[a] conspirator must intend to further an endeavor Wwhmnpieted,
would satisfy all of the elementd a sibstantive RICO offense unded862(a), (b), or (c)”).
Here, for the reasons stated above Michalowski’'s claim un@i®62(c) fails against all of the
RICO defendants, and Michalowski’'s 8 1962(d) claim is based on the same allegations.
Accordingly, his § 1962(d) claim must be dismissed.
I1l.  Countlll —First Amendment Claim

Michalowski claims thathe individual defendants violatedHrirst Amendment right “to
not have an affiliation or to support an official or political party in paivé€ompl. § 118.)
Michalowski’'s claim is slighthydifferentfrom the typical “political patronage hiring and firing”
claims that have been tkabject of many lasuits in this district.E.g, Steigmaniv.
Democratic Party of 1Il.406 F. Supp. 2d 975, 976 (N.D. lll. 2005) (quotitgompsorv. lil.
Dep't of Prof. Reqg.300 F.3d 750, 751-52 (7th Cir. 2002)). Indeed, Michalowski was not fired
by an incoming political party; rather, he allegedly was hired by Ruattter&d Republicarfor
his ties to the DemocratRarty (SeeCompl. 1 29.) Michalowski claims that when he did not
deliver the expectegolitical support, the individual defendants denied him promotions and pay
raises, ridiculed him, and included him on a “hit list” eoflved after the election.Id; § 121.)

A state actomaynot makeemployment decisions based political affiliationunless
“the nature of [the public official’s] job makes political loyalty a valid qualtfima.” Rileyv.
Blagojevich 425 F.3d 357, 359 (7th Cir. 200Sge alsdBrantiv. Finkel, 445 U.S. 507, 518,

100 S. Ct. 1287, 63 L. Ed. 2d 574 (198Blyod v. Burns 427 U.S. 347, 367-68, 96 S. Ct. 2673,
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49 L. Ed. 2d 547 (1976)Political loyalty is a valid qualification whethe job “involves the
making of policy and thus the exercise of political judgment or the provision of pladiticece”

or “gives the holder access to his political superiors’ confidential politisalhsitive thoughts.”
Riley, 425 F.3d at 359For examplethe Seventh Circudetermined thathe position of Bureau
Chief of Accounting and Auditing for the lllinois Department of Transportatitd@T”) was a
policymaking positiorbecause itholder had broad discretion over IDOT accounting and
auditing. Allenv. Martin, 460 F.3d 939, 943-46 (7th Cir. 2006). The job responsibilities
included establishing procedures and informing management of possible problems and
“considerable input into government decisionmaldang the implementation of goals stemming
from that pocess” because of the position holder’s ability to direct his concerns and possible
solutions to his superioid. at 945. In additionthe “effective and reliable execution” of the
Bureau Chief’s jolwas of “great political value” and had “great impact on the administration’s
public reputation.”ld. In concluding that the bureau chief was a policymaking position, the
Seventh Circuit emphasizéaiat the ability to providenputinto government decision making
was critical to its determinaticend it was not necessary that the position holder be able to set his
own goals or make final decisionkd.

Michalowski begaras Deputy Director of Community Affairat the ISTO and was
promoted tdDirector of Community Affairsabout three months later. (Compl. 1 4, 19.)
Although theamendeatomplaint alleges that these positions “do not require a political
affiliation” (id. §115), it describes the specific job activities as including¢baceptualization,
design and management of statewide marketing policies and programs, bailding of
partnerships with diverse groups including chambers of commerce, labor unions, ead vete

ethnic, religious and civic organizations.fd.(f 15) These responsibilities are similar to those
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detailed inAllen. Michalowski had discretioto creategpolicy and programs run by the ISTO;

he had the ability to direct concerns and solutions to his superiors and the opportunity to provide
input into government policy. Further, the effective and reliable execution baMigski’s job

that, based on his own allegations, included significant interaction witmaaity groupsgcould

have affectedhe ISTO’s public reputation. AlthoudWichalowski argues that the determination
whether his position was a policymaking position is fact intensive and should be defeitred unt
summary judgmenthe court concludes that the position included policymaking authra#gd

solely on Michalowski’s own descriptiori. Thus, Michalowski’s First Amendment claim must

be dismissedSee Steigmand06 F. Supp. 2d at 989.

Michalowski maintains that even if he was a policymaking empldysgosition did not
require him to support the campaigns, whicichalowski labels “external political
organizations.” (Dkt. 56 at 18.) Instead, according to Michalowski, he was only othligate
support the defendants’ political agenda as it related to the operation of e (87 The
distinction drawn bwlichalowski is unpersuasiveWhile the governmentnay not retaliate
against a policymaking employéa “speech on public matters unconnected to political

affiliation or policy viewpoints,’'Embryv. City of Calumet City, 1Il.701 F.3d 231, 235 (7th Cir.

3 Michalowski moves to stke (dkt. 68) the job description appended to the State Defendants’
motion to dismiss. Seedkt. 45-1.) The State Defendants also appended the job description toglyeir re
in support of their motion to dismiss and to their respém$leemotion to strike. $eedkts. 63-1, 70-1.)
Further, the State Defendants attached a declaration to their respdhs motion to strike purportedly
authenticating the job description. (Dkt. 70-1.) Itis a close question whether dypaypleenticatd job
description could be considered in this case because, although it is medr&feén the amended
complaint, it is central to Michalowski’s clainkee, e.gSteignann 406 F. Supp. 2d at 986 (considering
job description referred to in employment contracts when contracts wer@meehin complaint and
description was central to plaintiff's claim). In any event, the coulsfthat Michalowski’s job
description in the amended complaint is sufficient to dispose of this i$$ues, Michalowski’snotion
to strike the job description will be granted. Moreover, the portiddicfialowski’s motion to strike
directed athe newspaper articles appended to the Romney Campaign’s motion to diseiéss( 39-2,
39-3, 39-4.) is granted because the t@uable to dispose of the motions to dismiss without reference to
these exhibits.
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2012)(citations omitted)it is undeniable that support (or lack thejdof apolitical campaign
relates to political affiliation and policy viewpointBolitical affiliation andsupport forpolitical
campaignsre oftenintimatelyintertwined, andt is difficult, and in some circumstances
impossible, to distinguishetweerthe two. See Branti445 U.Sat518 (noting that a state
governor may appropriately determine that the duties of his assistants “barperformed
effectively unless those mons share his beliedsdparty commitments” (emphasis added)).
this case, theature of Michalowski’s position made political affiliatierof which support for
particular campaigns is a para valid qualification. Thus,the requirement that Mickavski
exhibit support for theampaigns is not a First Amendment violation, even if it may be a
violation of Illinois law. See, e.g5 Ill. Comp. Stat. 430/5-15(bYAt no time shall any
executive. . .branch. . .officer. . .intentionallymisappropriate the services of any State
employee by requiring that State employee to perform any prohibited politicdgtyac. .as a
condition of State employmetjt.

Finally, although not clearly articulated in the amenclmaplaint, Michalowski cotends
in his response that his First Amendment free speech rights were violated whdendaris
retaliated against him for complaining about the use of the ISTO’s resooic@®paign for
Rutherford and RomneyA public employee bringing a First Amendment retaliation claim must
establishthat “(1) hisspeech was constitutionally pected, (2) he has suffered a degtion
likely to deter speech, and (3) lsiseech was at least a motivating factor in the employer’s
action.” Swetlikv. Crawford 738 F.3d 818, 825 (7th Cir. 201@®)tation omitted) The
individual defendantassert that Michalowski's speech was not protected.

For a public employés speech to be protected, he must establish that (1) the speech was

made as a private citizen, (2) it addressed a matter of public concern, andr{@rast in
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expressing the speech was not outweighed byttte’Sinterest as an employer in promoting
effective and efficienpublic service Id.; see alsdubiakv. City of Chi, No. 14 C 1159, 2014

WL 4248034, at *2 (N.D. lll. Aug. 27, 2014). Michalowski’s complaints tiad first prong of

this test because he raised thenhis superiors as part of his official duties rather than in his
capacity as a private citizetsee Vosg. Kliment, 506 F.3d 565, 570 (7th Cir. 2007) (police
officer reporting misconduct of officers in another unit wasacting as a private citizgn
Sigsworthv. City of Aurora, Ill, 487 F.3d 506, 511 (7th Cir. 2007) (plaintiff was not speaking as
a citizen when he reportdils colleaguestnisconduct to supervisordjpsterv. Blagojevich No.

04 C 2069, 2006 WL 1375060, at *5 (N.D. Ill. May 18, 2006) (assistant warden acting within his
official duties in speaking out against unlawful hiring practices and other issues at depaftme
corrections).Michalowski’'s First Amendment claim agatrButherford, Ham, and Conrad must
bedismissed.

V. Count IV — Sexual Harassment (§ 1983)

Michalowski brings Count IV pursuant to 42 U.S.C. § 1983 and asserts gender
discrimination in the form of sexual harassment against Rutherford in violatiba Bfjual
Protection Clause of the Fourteenth Amendmditte allegations point to a hostile work
environment clainbased on genderA hostile work environmerdlaim requires Michalowski
satisfy the same requirements as a Title VIl sexual harassment claim and alsbatho
Rutherford intended to discriminate against him based on his gehidetvetterv. Quick 916
F.2d 1140, 1149 (7th Cir. 199@hiversv. Central Noble Cmty. Schl23 F. Supp. 2d 835, 851
(N.D Ind. 2006).

To state a sexual harassment claim based on a hostile working environment teder Ti

VII, Michalowski must allege that he
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(1) .. .was subjected to unwelcome sexual harassmnethe form

of sexual advances, requests for sexual favors or other verbal or
physical conduct of a sexual nature; (2) the harassment was based
on sex; (3) the sexual harassment had the effect of unreasonably
interfering with the plaintiff's work perfarance in creating an
intimidating, hostile or offensive working environment that
affected seriously the psychological wie#ing of the plaintiff; and

(4) there is a basis for employer liability.

Valentinev. City of Chi, 452 F.3d 670, 677 (7th Cir. 2006) (quotiarkinsv. Civil
Constructors of Ill., InG.163 F.3d 1027, 1032 (7th Cir. 1998)) (internal quotation marks
omitted). Sexualharassment that is so “severe or pervasive as to alter the conditions of the
victim’s employment and creates an abusive working environment violates Title VII.”
Faragherv. City of Boca Raton524 U.S. 775, 786, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998)
(citation omitted) (internal quotation marks omitte@ttonv. Keystone RV Cp455 F.3d 812,
815-16 (7th Cir. 2006). The work environment must be “both objectively and subjectively
offensive, one that a reasonable person would find hostile or abusive, and one that the victim in
fact did perceive to be soFaragher, 524 U.S. at 78 Hilt-Dysonv. City of Chi, 282 F.3d 456,
463 (7th Cir. 2002). Rutherford asserts that Michalowski has not alleged conduct that was
objectivelyoffensiveand severe or pervasivée

Although there is no bright-line test for determining when a work environment becomes
objectively hostile, courts consider a variety of factors “including theisénecy and severity of
conduct, whether it is threatening and/or humiliating or merely offensive, and wtiether
harassment unreasonably interferes with an employee’s wafiriingerv. New Venture Geatr,
Inc., 361 F.3d 965, 975-76 (7th Cir. 20@dixations omitted) Rutherford is correct that

‘““simple teasing,. . . offhand comments, ansblated incidents (unless extremely serious) will

14 Rutherford alsanaintains, making a series of fagiecific arguments, thatichalowski has
failed to allege that the work environment was subjectively offensiveedkt. 49 at 10.) Michalowski’s
allegations, however, indicate that he found the work environment subjgaffensive.
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not amount to discriminatory changes in the ‘terms and conditions of employnkearggher,

524 U.S. at 778nternal citation omitted)and not all of the incidents alleged by Michalowski
suggest objeoctely offensive oisevere conduct on the paftRutherford See, e.gMoserv.

Ind. Dep'’t of Corr, 406 F.3d 895, 903 (7th Cir. 2005) (“secdrahd harassment” less
objectionable than harassment directed at the plairtiiif:Dyson 282 F.3dat 464 (shoulder
rubbing notper seobjectionable).Nevertheless, Michalowski alleges that Rutherford grabbed at
his genitals in the guest bedroom of the Rutherford residence, and on two occadbes tis
arm before makig sexual comments. (Compl. {1 78, 87, 93.) These allegations go “beyond
offhand comments and into physical assault” and “raise[] the possibility afesevpervasive
sexual harassment from a speculative to a plausible level,” which is all thgtiiedeat this
stage. Gardnerv. City of Chi, No. 12-C-5184, 2012 WL 5381258, at *3 (N.D. Ill. Oct. 31,
2012) (denying motion to dismiss Title VII hostile work environment clag®e¢ also Twombly
550 U.S. at 556.

Rutherford also asserts that Michalowski has failed to allege that Rutherfemdendtto
discriminate against hifmased on his gender because Michalowski’s allegations of intent are
“conclusory.” (Dkt. 49 at 10.Butintent may be alleged genesalindMichalowski alleges,
“Rutherford’s sexual harassment of Plaintiff was based upon Plaintifigege (Compl.

1 130.) This general allegation of intent is sufficiecdée Bennett. Schmidt153 F.3d 516, 518
(7th Cir. 1998) (“Because success . . . under the equal protection clause . . . enforced via 42
U.S.C. § 1983 . .requires proof of intentional discrimination, a plaintiff might want to allege
intent—although this is implied by a claim of racial ‘discriminatioh.”

Next, Rutherford contends that even if Michalowski has stated a hostile work

environment claim, Rutherford is entitled to qualified immunity as a matter of lalt. 4D at
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13.) Government actors performing discretionary functions are *“shielded fedmifity for civil
damages insofar as their conduct does not violate clearly established wt@tatmnstitutional
rights of which a reasonable person would have know&dllenger. Oakes 473 F.3d 731, 739
(7th Cir. 2007) (quotingdarlow v. Fitzgerald 457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d
396 (1982)). To determine whether qualified immunity applies, courts consider (hewtiet
facts alleged, viewed in the light most favorable to the plaintiff, establish tlaiorobf a
constitutional rightand (2) if so, whether that right was clearly established at the time of the
alleged violation.Saucierv. Katz, 533 U.S. 194, 201, 121 S. Ct. 2151, 150 L. Ed. 2d 272 (2001).
If the answer to either of the two inquiries is Roitherfordis entitled to qualified immunity.
Seed.

While qualified immunity must be resolved at the earliest possible siage,
Leathermarv. Tarrant Cnty. Narcotics Intelligence & Coordination Urti07 U.S. 163, 166,
113 S. Ct. 1160, 86 L. Ed. 2d 517 (1993), the Seventh Circuit has cautioned that this rule “must
be tempered by the notice pleading requirements of Rul&@&@riayov. Blagojevich 526 F.3d
1074, 1090 (7th Cir. 2008¢giting Jacobsv. City of Chi, 215 F.3d 758, 765 n.3 (7th Cir. 20Q0))
see also Alvaraduw. Litscher, 267 F.3d 648, 651-52 (7th Cir. 2001) (“Because an immunity
defense usually depends on the facts of the case, dismissal at the pleadirsyistggeadpriate:
The plaintiff is not required initially to plead factual allegas that anticipate and overcome a
defense of qualified immunity.”)Here, as discussed above, Michalowski alleged facts sufficient
to state a hostile work environment claiamd he has thus satisfied the first prong. Moreover,
the right to be free firm sexual harassment in the workplace was clearly established at the time
of the alleged violationSee Trautvette©916 F.2d at 1149 (recognizing a claim for sexual

harassment under the Equal Protection Clause pursuant to 8§ T®¥8@).taking the facts alleged
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in theamendedtomplaintas trueand drawing all inferences in Michalowski’'s fav&utherford
violated a clearly established constitutional right he is not entitled to dismissal based on
qualified immunity See Tamay®26 F.3d at 1090-9Terryv. TalmontasNo. 11 CV 6083,
2013 WL 707907, at **6—7 (N.D. Ill. Feb. 26, 20)(8kclining to find qualified immunity at the
motion to dismiss stage)

V. Count V — SexualHarassment(Title VII)

Michalowski asserts a claim of sexual harassment againstTkedsd the State of
lllinois under Title VIL. ThelSTO and the State of lllinoisorrectly note thgbublic appointees
involved in policynaking are not entitled to relief under Title Viiee42 U.S.C. § 2000e(f). An
individual is a policymaking appointee if “the position held by the individual authqrezter
directly or indirectly, meaningful input into governmental decision-making ongsshere there
is room for principled disagreement on goals or their implementati@ppv. Off. of State’s
Attorney of Cook Cnty630 F.3d 616, 619 (7th Cir. 2010) (quotéugericanos/. Carter,

74 F.3d 138, 141 (7th Cir. 1996)Jhe test used to determine if an individual is an employee
within the meaning of Title VII “is essentially indistinguishable” from ths¢d to ascertain
whether a plaintiff is a policymaking employee in Fhest Amendment contextAmericanos

74 F.3d at 144. As discussed above, Michalowski’s position involved substantive input into
government policy and the execution of his job would ledfextedthe public reputation of the
ISTO. For these reasons and the others discussed previously, the asith&hMichalowski
was a policymaking appointee within the meaning of Title VII, and therefsre|dim for

sexual harassment under Title VII must be dismissed.
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VI. Motion for Sanctions

Finally, Rutherford, Ham, and Conrad move for sanctions against Michalowski’s counsel.
Federal Rule of Civil Procedure 11(b)(2) provides that by “presenting to thieacpl@ading,
written motion, or other paper . an attorney . .certifies that to the best of the person’s
knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances. . the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or reversing existmgrdor
establishing new law.” Fed. R. Civ. P. 11(b)(2). The gravamen of the individual defendants’
motion is that Michalowski’s counsel has raised “patently baseless” REd@sbecause the
RICO claims “are based on alleged violations of lllinois law that are rioORiredicate acts.”
(Dkt. 41 7 1.)

Although the court agrees with the individual defendants that Michalowski’s counsel
failed to allegeRICO claims adequately, counsdkegial arguments are hwithout some suppor
in this circuit. As discussed above, the use of official misconduct under 720 Ill. Comp. Stat.
5/333(8)(2) is notentirelyforeclosed by controlling lawLikewise, there is authority for the
proposition that intimidation under 720 Ill. Comp. Stat. 5/1&6 serve as a predicate act for
purposes of RICOSeeRuiz 770 F. Supp. 2d at 94@vernite Transp. Co704 F. Supp. at 862;
Roger Whitmore’s Auto. Servs., In2002 WL 959587, at *3 n.2. In such circumstances,
sanctions are disfavoréd.See LaSalle Nat'| Bank of Chi. Cnty. of DuPagel0 F.3d 1333,
1338 (7th Cir. 1993) (‘Because Rule 11 ‘is not intended to chill an attorney’s enthusiasm or

creativity in pursuing factual or legal theories,” an attorney need not advanocriag argument

!> Moreover, because the court hasedeiined that Michalowski has standing for purposes of his
RICO claims, the individual defendants’ argument on this point is unpersudsiaddition, as
Michalowski has withdrawn his request for injunctive relief (dkt. 68 a.1) the individual defendss’
argument on this front is moot.

28



to avoid Rule 11 sanctions.” (citation omitted@¢e also Hartmarx Corp. Abboud 326 F.3d
862, 867 (7th Cir. 2003) (noting that “sanctions are to be imposed sparingly”). The court
declines to exercise its discretion to sanction counsel.
CONCLUSION AND ORDER

For the foregoing reasons, the motions to dismiss filed by the Romney Car(gidig
39); Ham, Conrad, the State of lllinois, and the lllirdiate Treasurer’'s Office (dkt. 44);
Rutherford (dkt. 47); and the Rutherford Campaign (dkt. 51) are granted in part and denied in
part. Michalowski’'s First Amendmerdnd Title VlIclaims (Counts Il and Vare dismissed
with prejudice. Michalowski’'s RICO claimgCounts | and Il) are dismissed without prejudice.
The motion to dismiss Michalowski& 1983 hostile work environment claim (ColMj is
denied Michalowski’'s motion to strikédkt. 68) is granted, and Rutherford’s, Ham'’s, and
Conrad’s motion for sanctions (dkt. 41) is denied. This case is continued for a statusdrearing
March 11, 2015 at 10:15 a.for plaintiff to indicate wheter he intends to file amended RICO
claims. Time for defendant Rutherford to answer shall be held in abeyance until the status

hearing.

e it

U.S. District Judge Joan H. Lefkow

Date: Marche, 2015
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