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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VAUGH NEITA,
Raintiff,
V.
CHERIE TRAVIS, OFFICER JANE
RADDATZ, OFFICER MELISSA

ULDRYCH, and the CITY OF CHICAGO, a
municipal corporation,

No. 14 C 1107

Defendants.

N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, District Judge:

On February 14, 2014, Plaintiff Vaughn Neital€ita”) filed his original complaint (Dkt.
No. 3) alleging violations of his constitutial rights under 42 U.S.C. 8§ 1983 (Counts | and 1)
and lllinois state law claims for indemnificati (Count IIl), maliciougprosecution (Count V),
and intentional inflictio of emotional distress (“llED”) (Courl¥). All of Neita’s allegations
arise from his arrest for animal cruelty ané frosecution that followed, of which Neita was
determined not guilty. Neita originally sued dedants Cherie Travis (“Travis”), Chicago Police
Officers Jane Raddatz (“Raddgtand Melissa Uldrych (“Uldych”), Cook County Assistant
State’s Attorney Dan Calandriello (“Calandriellodnd sought indemnification from the City of
Chicago (“City”) and Cook County, Illinois Cook County”) pursuant to 745 ILCS 10/9-102.

The court has twice dismissed Neita’s claimaiagt Calandriello and Cook County, (Dkt. Nos.
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24, 59), and following the second dismissal entered judgment in favor of those two deféndants.
The court has also dismissed Neita’s claegsinst the remaining defendants on October 30,
2014, (Dkt. No. 59), and granted iNeleave to filea second amended complaint to cure the
deficiencies set forth in the court’s Octol3®, 2014 Memorandum Opinion and Order (Dkt. No.
59).

On November 25, 2014, Neita filed his sed amended complaint (“Second Amended
Complaint”) (Dkt. No. 64 (“AmCompl.”)) alleging the same cowgainst the same defendants
(minus Calandriello and Cook County): he brirgs 8 1983 false arrest claim against Travis,
Raddatz, and Uldrych; his § 1983 illegal seanct seizure claim against Raddatz and Uldrych;
his state law claims for malicious proseountiand IIED against all defendants; and his
indemnification claim against the City. (Am. @pl. 1 35-52.) Travis, Raddatz, Uldrych and the
City (collectively, “Defendants”) have again moveddismiss all of Neita’s claims against them
pursuant to Rule 12(b)(6). (Dkt. No. 65.) Foe tfteasons stated below, Defendants’ motion to
dismiss Neita’'s Second Amended Complaint is granted.

FACTUAL BACKGROUND

The factual allegations set forth in Neité&8®cond Amended Complaint are similar to
those of his previous two complaints. Neitanad and operated a dog grooming business called
“A Doggie Business,” located at 1458 North Westédwenue, Chicago, Iitiois. (Am. Compl. 1
24.) On February 14, 2012 at 10:40 a.m., Neitaubht two dogs in his ca to the City’s
Department of Animal Care and Control (“ACC")d( § 7.) One dog, Osa, was overly

aggressive and had attacked and killed a atumé poodle; the other dpOlive Qil, had just

1 The original judgment (Dkt. No. 60) incently reported that judgemt had been entered

against all of the defendants. On January2ZR,5, the court issueah amended judgment
(Dkt. No. 68) to clarify thathe earlier judgment applied Calandriello and Cook County.
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given birth to six puppies but began eating fenatter after giving birth, putting the puppies’
health at risk.I€l. 1 8-14.) Travis, an ACC employee wisonot a veterinarian, was working at
ACC when Neita arrived with géhdogs and called the policegpumably because she suspected
that Neita had misteged the two dogsld. § 15.)

Officers Raddatz and Uldrych responded tavis’s call and communicated with Travis
once they arrived at ACCId § 16.) During those communicatigrane of several alternative
events took place: Travis maddsta statements causing the officevysarrest Neita; the officers
arrested Neita in spite of Travis's truthfub®ments; or Travis and the officers reached an
agreement to arrest Neitgithout probable causeld( § 17.) According to Neita’s Second
Amended Complaint, nothing he said or did, nor anything the Defendants could have seen at the
time, indicated that he, Neita, dhanjured or neglected either tfe dogs, Osa dlive QOil. (d.

19 18-19.) Officers Raddatz and Uldryaoévertheless took Neita into custodyl. ( 20.)

The same officers, Raddatz and Uldrych,rlaenducted a search bleita’s person, his
car, and his dog grooming businedd. {1 21-24.) As was the casé&wNeita’s two previously
filed complaints in this casédis Second Amended Complaint da®t state whiaer any of the
searches—or at least the search of his odr lausiness—occurred puesu to a warrant; he
merely states that theagehes were “illegal.”Ifl.)

After Neita's arrest, Defendants caused honbe charged with two counts of animal
cruelty, 510 ILCS 70/3.01, and 13 counts of violatof owner’s duties, 510 ILCS 70/3, all of
which are misdemeanors for first time offendersm(ACompl. | 25.) Neita has attached to his
Second Amended Complaint a humber of crathioomplaints underlyig the charges against
him, (Am. Compl. Ex. 1), including severalirainal complaints signed by Travis, Raddatz, or

Uldrych. None of the criminal complaints progsl significant detail tiout the event; instead,



they tend to recite the statutory text for ttiearged violations. According to Neita’'s Second
Amended Complaint, Travis either attestedthie facts contained in the criminal complaints
despite having no reason to believe that &diad committed animal cruelty, or, “in the
alternative,” Officers Raddatz and Uldrych frauddlierattested to the criminal complaints on
Travis’s behalf without her knowledge consent. (Am. Compl. § 27.)

Regardless which version of Neita’s “alternatiallegations is true, Neita alleges that
Raddatz and Uldrych falsified thpolice report regarding Neita’srast (the “Arest Report”) by
stating that Neita was not arrested until 1:34 @mnd that the statutomyiolations discovered at
Neita’s business were among the bases for Neiteestarwhen in fact Neita had been arrested
several hours before theach of his businesdd( 1 29-30.) Neita dichot attach the Arrest
Report to his Second Amended Complaint buteDdants have included it along with their
motion to dismiss. (Dkt. No. 65 Ex. B.) Becaudeita has in his Second Amended Complaint
made the Arrest Report central to his falsificatadlegations, the court may consider the Arrest
Report in ruling on Defendants’ motion to diss1without converting it to one for summary
judgment.See Venture Assoc. Corp.Zenith Data Sys. Corp987 F.2d 429, 431 (7th Cir. 1993)
(holding that documents attachbg a defendant to a motion tosdiiss “are considered part of
the pleadings if they are referred to in the glffia complaint and are central to her claim”). The
Arrest Report confirms his allegians, at least in part. Accadrdy the Arrest Report, Officers
Uldrych and Gage—the latter of whom is maimed as a defendant—arrested Neita at 1:34 p.m.
and the bases for his arrest were Travis's olagiens at ACC as well as Animal Control Agent
Holcomb’s inspection of Neita’s business, whdre found “8 dogs all left in cages without
padding and with no food or waiteé(Dkt. No. 65 Ex. B at 3.)

On February 17, 2012, Travis made one or nfalge statements “maligning” Neita and



his business, which were published in the Gipcaribune and otherwise “widely circulated.”
(Am. Compl. 11 31-32.)

On May 22, 2013, all of the charges filed ag&iNeita were “dismissed in a manner
indicative of his innocence” when Judge Peggy @ipia of the Circuit Court of Cook County,
lllinois found Neita “not guilty” of all 13 chargedd( 1 33.)

Defendants now move to dismiss all of Neiteésewed claims against them pursuant to
Federal Rule of Civil Procedure 12(b)(6).

LEGAL STANDARD

Under the Federal Rules of Civil Proceduaecomplaint’s allegations need only to set
forth “a short and plain statement of the claim singvthat the pleader entitled to relief.” Fed.
R. Civ. P. 8(a)(2). The complaint must “give tthefendant fair notice okhat the . . . claim is
and the grounds upon which it rest8éll Atl. Corp.v. Twombly 550 U.S. 544, 555 (2007)
(quoting Conleyv. Gibson 355 U.S. 41, 47 (1957)). Althoughéthiled factual allegations” are
not required, “labels and conclusions, and a fdaic recitation of the elements of a cause of
action will not do.” Twombly,550 U.S. at 555. A complaint mu8hclude sufficient facts ‘to
state a claim for relief thas plausible on its face.’Colev. Milwaukee Area Tech. Coll. Dist.
634 F.3d 901, 903 (7t@ir. 2011) (quotinglusticev. Town of Cicerp577 F.3d 768, 771 (7th
Cir. 2009)). “A claim has facial pusibility when the plaintiff gads factual content that allows
the court to draw the reasdna inference that the defendais liable for the misconduct
alleged.” Ashcroftv. Igbal, 556 U.S. 662, 678 (2009). In rulirggn a Rule 12(b)(6) motion, the
court “construe[s] the . . . [cJomplaint in the lighbst favorable to Plaintiff, accepting as true all

well-pleaded facts and drawing allgsible inferences in his favorCole, 634 F.3d at 903.



ANALYSIS

False Arrest (Count I)

In Count |, Neita attempts to allege dst@aarrest claim under 8 1983 against Raddatz,
Uldrych, and Travis. (Am. Compl. 1 35-3A)Jthough he states thdDefendants’ conduct
violated his Eighth and Fourteenth Amendmeghts, the Eighth Amendment’s prohibition on
cruel and unusual punishment applies owlyindividuals conwted of a crimeCollignon v.
Milwaukee 163 F.3d 982, 987 (7th Cir. 1998), and faseest claims typically arise under the
Fourth Amendment, not the Fourteeriee Gonzalez. Vill. of Milwaukee 671 F.3d 649, 655
(7th Cir. 2012). In light of the prevailing cakav, and because Neita’s response brief addresses
his false arrest claim as a violation of the Fourth Amendment, the court will do so as well. To
prevail on his false arrest claim, Neita mustndestrate that he wasrasted without probable
cause See McBrides. Grice, 576 F.3d 703, 707 (7th ICi2009) (“Probable cae is an absolute
bar to a 8§ 1983 claim for false astg) “An officer has probable caego arrest ihe has reason
to believe, in light of the facts known at the time, that the exxtdpas committed or is about to
commit a crime.'Gonzalez671 F.3d at 655 (citations omitted).

In dismissing Neita’s first amended complaint, the court determined that Neita’s false
arrest allegations fell short of the pleading standard articulatégbal because he failed to
provide factual allegations beyond his “doened, the defendant-unlawfully-harmed-me
accusation[s]."Neitav. Calandriello, No. 14 C 1107, 2014 WL 5507481, at *3 (N.D. Ill. Oct.
30, 2014) (Neita I (quoting Igbal, 556 U.S. at 678). Neita’s first amended complaint
repeatedly alleged that Defendants arrestedwiithout probable cause, but omitted any factual
allegations about the facts and circumstances kniowdefendants at theme of Neita's arrest.

Id. at *3; see also Gonzale871 F.3d at 655 (holding an officer has probable cause to arrest if he



has reason to believe, in light of the facts knowtihattime, that the suspect has committed or is
about to commit a crime).

Neita’s Second Amended Complaint fares no beHes conclusory allegations from the
first amended complaint remain but are now $eipented by allegatiorthat “[n]othing [Neita]
said or did,” nor “[n]othing thg¢D]efendants could have seemr@uld have established probable
cause for his arrest. (Am. Compl. {1 18-19.) Quwsmry allegations stated in the negative are
nonetheless conclusory and do not satisfy Newélgation to identify atual factual content
establishing the absence ofbpable cause. Neita’'s Second Arded Complaint, like his first
amended complaint, fails to allege facts thajgast or even allow an inference that Defendants
lacked probable cause for his arrest mustboumtiogly be dismissed for failure to meet the
pleading standards of Rule 8.

Because the court finds thigbal requires dismissal of Neita’s false arrest claim, the
court need not determine whether Travis, whoa City employee but not a police officer,
participated in Neita’s arresind, if so, was acting under color lafv. The court also need not
evaluate Defendants’ assertiomtlthe arrest report chronie Agent Holcomb’s inspection of
Neita’s business, and the subsequent seizutbeoflogs in Neita’s car established probable

cause for Neita’'s arrest. Countf Neita's Second Amended Complaint is dismissed.

Il. lllegal Search and Seizure (Count Il)

Count Il purports to be ailegal search and seizureagh brought against Raddatz and
Uldrych under § 1983, although Neita does not identiéygarticular conduct ging rise to this
claim (or claims); he merely realleges all oé tloregoing paragraphs and summarily states that
the officers searched and seized his person amukfy in violation othe Fourth Amendment.

(Am. Compl. 19 38-39.) The counbted the same lack of specify in ruling on Neita’s first



amended complaint but nonethelasalyzed the various Fourth Amendment claims Neita might
have had based on his alleged fablsita |, 2014 WL 5507481, at *3-5. The court will excuse
Neita’s failure to present proper allegations &osecond time. Neita’gurported seizure claim
concerns the taking of his person, is merely &atan of his false arrest claim, and will also be
dismissed for the reasons explained ab&ee Gonzalez71 F.3d at 656 (“False arrest’ is
shorthand for an unreasonable seizure pr&dbby the Fourth Amendment.”) Officers
Raddatz’'s and Uldrych’'s search of Neitgderson, which the court accepts to have been
conducted without a warrant, was lawful becatise officers searched Neita incident to his
lawful arrest. See Chimelv. California, 395 U.S. 752 (1969). And the search of Neita’'s
business—which according to the arrest report was not even conducted by the Defendants in this
case—was authorized by Section 10 of thedlBnrHumane Care for Animals Act (“IHCAA”),
510 ILCS 70/10See Neita,12014 WL 5507481, at *4 (discusg whether the IHCAA falls
within the “closely reguleed industry” exception to the warrant requirement).

The only remaining issue is Neita’s nellegation that OfficerdRaddatz and Uldrych
searched his car, which the court again preswoesrred without a warrant. (Am. Compl. 1 22.)
Defendants argue that Neita’'s new search claitime-barred and theourt agrees. Because 8
1983 itself does not provide anpdicit statute of limitations, # Seventh Circuit applies the
statute of limitations for personal injury in the state where the injury occuBes Savory.
Lyons 469 F.3d 667, 672 (7th Cir. 2006) (collecting cases). In lllinois, the limitations period for
§ 1983 claims like Neita’s is two yeatd. The alleged search occurred on February 14, 2012, so
the statute of limitations ran on February 1414£2@the date on which Na filed his original
complaint). The allegations concerning the seatiNeita’'s vehicle, however, do not appear

until Neita’s Second Amended Complaint filen November 25, 2014—9 months after the



statute of limitations had run.

Neita argues that his Second Amended Comptleailates back to the date of his timely
filed original complaint. Under Federal Rule @ivil Procedure 15(c)(2), an amended complaint
relates back to the date of the original plegdivhen “the claim . . . asserted in the amended
pleading arose out of the conducgnsaction, or occurrence set fodr attempted to be set forth
in the original pleading.td. The Seventh Circuit has interprétBule 15(c)(2) to allow relation
back where a new claim is based on the same @bfacts but involves a different substantive
legal theory than that adveed in the original pleadinggularzv. Prudential Ins. Co. of Am93
F.3d 372, 379 (7th Cir. 1996) (citations omitte@he court's examination of Neita’s three
complaints in this case reveals that his vehicle search claim is not based on the same core facts as
his other claims. Although the allejsearch of Neita’s car, likéhe other searches, occurred
after his arrest for animal cruelty, it was an ey separate event. The fact that the vehicle
search implicates the Fourth Amendment doednog it within the same “conduct, transaction,
or occurrence” as the other alleged searchestardfore does not provide basis for relation
back under Rule 15(c)(2). Accordingly, Neita'sioh that Officers Raddatz and Uldrych illegally
searched Neita’s car is dismissed because it was untimely filed.

II. Malicious Prosecution (Count 1%)

In Count IV, Neita also attempts to allege lllinois state l& malicious prosecution

claim against all Defendants. Count IV allsgbat each Defendant “knowingly sought to and

2 Because the dismissals based on the court’s analysis set out herein leave Neita with no

remaining federal claims, theourt declines to exercissupplemental jurisdiction over
Neita’s state law claims pursuant to 28SWC. § 1367(c)(3). Although this court has
expended substantial judicial@irces on Neita’'s state law claims when it dismissed them in
two earlier opinionssee Neita,|12014 WL 5507481, at *5-@yeitav. Calandriello,2014 WL
3360169, at *1 (N.D. lll. July 9, 2014), the court will allow them to be repled in state court if
Neita desires to do so.
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did in fact maliciously prosete [Neita] on false charges for which they knew there was no
probable cause.” (Am. Compl. § 45.) Undelindis law, “to state a claim for malicious
prosecution, a plaintiff must atie facts showing: (1) the defemdsa commenced or continued an
original criminal [ ] proceeding; (2) the proceedtegminated in favor of plaintiff; (3) there was
an absence of probable causedoch proceeding; (4he presence of malice; and (5) damages
resulting to the plaintiff.'Hulbert v. Charles 938 N.E.2d 507, 512 (lll. 2010). The absence of
any of these five elements “bargkaintiff from pursuing [his] claim."Swickv. Liataud, 662
N.E.2d 1238, 1242 (Ill. 1996).

In dismissing Neita’s first amended complaint, the court concluded that Neita’s failure to
provide allegations establisty malice or the absence of probable cause—two necessary
elements of a malicious prosecution claim—ultimately barred Neita’s claims against Raddatz,
Uldrych, and Travis.Neita |, 2014 WL 5507481, at *5-6. Because Neita’s Second Amended
Complaint contains no new allagms with regard to Travidiis malicious prosecution claim
against her must be dismissed for the sa@asans stated in the court’s earlier rulilay.

With regard to Officers Raddatz and Uldnyd\eita contends thdtis new allegation
regarding the falsification ohis arrest report satisfies the malice requirement, and remains
steadfast in his assertion that the officers lagketbable cause to arrdsin. Specifically, Neita
contends that he has establmealice by alleging that the officefalsely reported the fruits of
Agent Holcomb’s search of “A Doggie Business’aae of the bases for Neita’s arrest. (Dkt. No.
66 at 7-8.) That was impossiblgcording to Neita, because &g Holcomb’s search occurred
after he was arrested. Whether Agent Holcombe&a ch took place before or after Neita’s formal

arrest is irrelevant to the question of maliatJeast in the contexdf a malicious prosecution

® The court dismissed Neita’'s malicioudaim against Calandriello on the basis of

prosecutorial immunity.
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claim, because Neita does not contend thatreport misrepreats Holcomb’s findingsSee
Reedv. City of Chicage 77 F.3d 1049, 1053 (7th Cir. 1996) (holgliofficers must withhold or
falsify evidence to give rise to a maliciogsosecution claim). Moreroblematically, the
uncontested veracity of Agent Holcomb’s finding thigita had “8 dogs all left in cages without
padding and with no food or water,” directyndermines Neita’s claim that there was no
probable cause for his prosecutigBPkt. No. 65 Ex. B at 3.) Amal Control seized the dogs
after discovering thir living conditions and that fact, ots own, establishes probable cause for
Neita’s prosecution for violation aiwner’s duties. By introducintpe arrest report to bolster his
claim of malice, Neita has sabotajhis probable cause argument and pled himself out of court.
Because the court finds that Neita’'s Secdlthended Complaint, like his first amended
complaint, lacks allegations to establish mabcehe absence of probable cause, Neita’s claim
for malicious prosecution against Blefendants must be dismissed.

V. Intentional Infliction of Emt&ional Distress (Count V)

In Count V, Neita brings a state law IIEfaim against all Defendants. Under lllinois
law, a plaintiff must prove that: “(1) the fd@dants’ conduct was extreme and outrageous; (2)
the defendants knew that there was a high piibtyathat their conductwould cause severe
emotional distress; and (3) the conduct in fact caused severe emotional diStnessriigen—El
v. Cook Cty. Sheriff's Dept602 F.3d 852, 864 (7th Cir. 2010) (citiKglegasv. Heftel Broad.
Corp., 607 N.E.2d 201, 211 (lll. 1992)). “To meet tlextreme and outrageous’ standard, the
defendants’ conduct ‘must be so extreme agotbeyond all possible bound§ decency, and to
be regarded as intolerabiea civilized community.”ld. (quotingKolegas 607 N.E.2d 201).

In dismissing Neita's first amended comptaithe court held that his conclusory

statement describing the conduct allegedextreme and outrageous, exceeding all bounds of
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human decency,” was a mere recitation of the law and insufficient to meet to high standard for an
IIED claim. Neita I, 2014 WL 5507481, at *8. As the courpdained in its earlier ruling, every
defendant who wins at trial or whose caselinissed does not, without more, have a viable
IIED claim. Id. The net result of Neita’s “extreme and outrageous” treatment was two
misdemeanor criminal charges that were evdigtdesmissed, and the court has determined that
Neita has not alleged facts sufficient to shthat the arrest and prosecution preceding his
dismissal were defective.

In his response, Neita contends that hiesw allegation concerning Travis's false
statements to the media following the arrest ficent to establish an IIED claim. (Dkt. No. 66
at 8.) The court does not &agr Neita’s Second Amended Cdaipt alleges that Travis’'s
statements to the media harmed his business, Gampl. § 32), not that they caused the severe
emotional distress required to sustain an IIEDnelairhe larger issue is that Neita fails to
identify the content of the false statements, dapy the court of anyopportunity to evaluate
whether the statements were indeed extremenatrdgeous. Neita’s refusal to plead the content
of Defendants’ allegedlfalse statements has been a persistent problem throughout this case and
has infected nearly all of hidaims. And despite being givdwo opportunities to cure these
deficiencies by amending his complaint, Neitatocares to rely on conclusory statements devoid
of factual content. That is again the case harel Neita's IED must again be dismissed for
failure to state a claim against any Defendant.

V. City of Chicago (Count Ill)

Count Il seeks to hold thei®@ liable for Neita’'s claimsagainst Raddatz, Uldrych, and
Travis. Under 745 ILCS 10/9-103, public entity may pay any tojddgment or settlement for

which its employee becomes liablhile acting within the scopef his or her employment.
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Because the court concludes that Neita has faletihite any claim against any Defendant, there
can be no claim for indemnification agaibstfendants’ employer. Count Ill is dismissed.

CONCLUSION

For the reasons explained above, Deferglamibtion to dismiss [65] Neita’s Second
Amended Complaint [64] is gnted in its entirety. Neita’ Second Amended Complaint is
dismissed in its entirety because Neita has agdedfto plead facts sufficient to establish any of
his claims. The court has twiceagited Neita leave to amend his complaint following the court’s
dismissal of his claims and finds that any furtamendment of Neita’s deral claims would be
futile. Consequently, Counts | and Il of Neit&scond Amended Complaint are dismissed with
prejudice. Counts Ill, IV, and V are dismissedhout prejudice, but the court declines to
exercise supplemental jurisdmti. Any further pleading by Neita wilave to be in state court.
Civil case terminated.

ENTER:

JAMES F. HOLDERMAN
District Judge United StateDistrict Court

Date: January® 2015
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