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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANDY HUMPHREY, )
individually and on behalf of others )
similarly situated,

)
)

Plaintiff, ) No. 14 C 1157
)

V. ) Judge Sara L. Ellis
)
United Healthcare Services, Inc., )

)

Defendant. )

OPINION AND ORDER

Plaintiff Andy Humphrey hasued United Healthcare Sergs, Inc. (“United”) alleging
that United violated the Telephone Consumeatection Act (the “TCPA”), 47 U.S.C. § 227
seq, by calling Humphrey without his consenaan automated telephone system using a
recorded message. Humphrey brings his casecksss action, seeking to represent others who
also received automated calls fremited without prior consent. Ehparties agree that this case
is substantially siffar to another casé&jatlock v. United Healthcare Services, Irgq. 2:13-cv-
2206-MCE-EFB (E.D. Cal.), a pative nationwide class acti@gainst United premised on
United’s automated calls to noostsenting individuals. The pasiagree that this case and
Matlockshould be decided by the same court. The parties disagree, however, on how and where
the cases should be litigated. Humphrey filedadion before the Judicial Panel on Multidistrict
Litigation (the “MDL Panel”), requesting thttte cases be consolidated as a multidistrict
litigation (“MDL") in the NorthernDistrict of lllinois. MDL No. 2549, Doc. 1. Humphrey asks
the Court to stay this case iithe MDL Panel rules on his rtion. United asks the Court to

transfer this case to the East®istrict of California, wherdatlockis pending, pursuant to the
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first-filed doctrine becaudglatlockwas filed six months befotdumphrey brought this case.
Because the Court finds that transferring this action to the Eastern District of California is the
most efficient way to handle these duplicative cases, the Court grants United’s motion to transfer
[17]. The Court denies Humphreyisotion to stay proceedings [20].
BACKGROUND

On October 22, 2013, six months before thiseoaas filed, Jack Matlock filed a putative
class action against United in tBastern District of CaliforniaDoc. 19-1. Matlock alleges that
he received telephone calls on his cell phoamflUnited via an autnated telephone dialing
system using an artificial @rerecorded voice. Such phone calls known as “robocalls.” The
recording indicated that the intended recipierthefcalls was Willard Hanlin, not Matlock. The
recording stated that the calls were to remindlidda get a flu shot. Matlock seeks to represent
a nationwide class of dividuals who received robocallofn United without their consent,
alleging that these calls violate the TCPBecause Matlock’s complaint hinges on
interpretations of the terms “called party” andityp express consent” ithe TCPA, United filed
a petition with the Federal Communications Commission (“FCC”) seeking an expedited
declaratory ruling on those issuedatlock 2014 WL 1155541, at *1 (E.D. Cal. Mar. 20, 2014).
Matlock also asked the FCC for an opinion regayavhether its “wrong number” robocalls may
be subject to a “good faiexception to liability.” Id. TheMatlock court granted United’s
motion to stay the cagending the FCC'’s rulingld. at *2.

Humphrey filed this case on February 18, 20lLike Matlock, Humphrey claims to have
received robocalls from United. The calls tated that United was attempting to reach Johnny
Perez, rather than Humphrey. The automataece stated that United wanted “to share some

information” and to make sure that Perez “haliifhe] need[ed] to help [him] live a healthier



life.” Doc. 19 6. Humphregeeks to certify a namwide class of indiduals who received
calls from United. Doc. 15, p. 2.
ANALYSIS

The parties agree that litigating this case Miatlock separately would be a waste of
judicial resources. But the pties disagree on the best p&dhwvard. Humphrey seeks to
consolidate the cases as an MDL pursua@8tt).S.C. § 1407. Humphrey’s 8§ 1407 motion is
not actually before the Court; rathers the providence of the MDL Panel. But in order to allow
the MDL Panel to rule on his motion to consolidsit@tlock and this case in the Northern
District of lllinois, Humphrey requests thite Court stay this litigation pending the MDL
Panel’s decision. United, on the other hand, urge€thurt to transfer th case to the Eastern
District of California pursuarto 28 U.S.C. § 1404(a).

Courts have discretion to trsfier cases to anothdistrict “for the convenience of parties
and witnesses, in the interest of justic28 U.S.C. § 1404(a). The Supreme Court has advised
that § 1404(a) “is intended togae discretion in the districburt to adjudicate motions for
transfer according to amidividualized, case-by-case coresiation of convenience and
fairness.” Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29, 108 S. Ct. 2239, 101 L. Ed. 2d 22
(1988) (quotingvan Dusen v. BarraclB76 U.S. 612, 622, 84 S. Ct. 805, 11 L. Ed. 2d 945
(1964)). “The statute permits a ‘flexible and widualized analysis’ andfards district courts
the opportunity to look beyond a narrow or rigid setafsiderations in their determinations.”
Research Automation, Inc. v.H8ader-Bridgeport Int’l, Inc, 626 F.3d 973, 978 (7th Cir. 2010)
(citation omitted).

The “first-filed” doctrine complements § 14@#ad other proceduralles by stating that

when faced with two identical or nearly idexai cases, “the first case should be allowed to



proceed and the second should be abatédset Allocation & Mgmt. & v. W. Emp’rs Ins. Cp.
892 F.2d 566, 573 (7th Cir. 1989). The first-filed do&nioes not create a hard and fast rule of
chronology, but rather grants distrcourts discretioby giving courts thépower, [but] not a
duty,” to enjoin a second-filed caseResearch Automatio26 F.3d at 980 (quotingsset
Allocation, 892 F.2d at 572 (alteration in original)). eftoctrine is “premised on the notion that
there should not be simultaneougyhtion of essentially identicalaims in two federal district
courts; one of those actions shebyleld to the other in the tierest of judicial economy.”
Alchemist Jet Air, LLC v. Century Jets Aviation, |.IN®. 08 C 5386, 2009 WL 1657570, at *5
n.4 (N.D. Ill. June 12, 2009).

Courts have wide latitude in determining whether cases are sufficiently identical for the
purposes of the first filed doctrin&erlin v. Arthur Andersen & Cao3 F.3d 221, 223 (7th Cir.
1993). Generally, courts will find that cases aretidahif they involve the same issues and the
same partiesSee id(“[G]enerally, a suit is duplicative the ‘claims, parties, and available
relief do not significantly differ beveen the two actions.” (quotingidge Gold Standard
Liguors, Inc. v. Joseph E. Seagram & Sons,, B2 F. Supp. 1210, 1213 (N.D. Ill. 1983)).
Claims “need not be identical to satisfy the ‘sasseies’ requirement of the first-to-file doctrine.
Rather, it is sufficient if the issues ‘substantial[ly] overlag?feci-Dip, SA v. Tri-Star Elect.

Int’l, Inc., No. 08 C 4192, 2008 WL 5142401, at *2 (NID. Dec. 4, 2008) (quotinave Power
Ltd. v. Syntek Fin. Corpl21 F.3d 947, 950 (5th Cir. 199@&jteration in original)).

The Court finds that Humphrey’s and Matkés claims are essentially identical.
Humphrey acknowledges that his claims and Mitare “based on the same core factual
allegations.” Doc. 14, p. 2. Humphrey funtmecognizes that “botpending class actions

involve ‘wrong party’ TCPA claims. United ldéhcare was attempting to call other persons



when they made robocalls to plaintiffs in {ngtative class actions.” Doc. 15, p. 2. The calls
were also similar in that they provided infaation, rather than soliciting business.

Additionally, the p#ies here and iMatlockare identical. Matlck and Humphrey both
seek to represent a nationwide class ofviiddials who received unwanted robocalls from
United. In cases like this, the relevant quesisomhether the class mesenrs would be the same
in the two actions, navhether the named plaintiffs are the sariekin v. Quaker Oats Cad\o.

11 CV 111, 2012 WL 517491, at *4 (N.D. lll. Feb. P§12) (“True, the named plaintiffs are not
the same, but recent cases from this and otlsarals make clear that the class members are the
proper focus of this inquiry.”). The defendantlso the same in both actions, as Humphrey and
Matlock sue United, and only United.

The Seventh Circuit has madiear that district courts ngaapply the first-filed doctrine
in these situations so long as “the princiglest govern requests faansfer do not indicate
otherwise.” Research Automatio26 F.3d at 980. The “principles that govern requests for
transfer” are outlined in § 1404(a) and camsé two separate pngs—convenience and the
interest of justiceld. at 978. In measuring relative comence, courts consider: “(1) the
plaintiff's choice of forum; (2) the situs of tmeaterial events; (3) the relative ease of access to
sources of proof; (4) the convendenof the witnesses; and (5ktbonvenience of the parties.”
Sojka v. DirectBuy, IncNo. 12 C 9809, 2014 WL 1089072, at(M.D. Ill. Mar. 18, 2014). The
Court finds that none of these faddavors one partgr another.

With regard to Humphrey’s choice of fon)because he bringsnationwide class action
his choice is not persuasive or entitled to defere@morgouses v. NaTec Res., Ji863 F.

Supp. 728, 730 (N.D. lll. 1997) (“[Blecause plaihtlleges a class acin, plaintiff's home

forum is irrelevant.”)Genden v. Merrill, Lynch, Pierce, Fenner & Smith, Ji&21 F. Supp. 780,



782 (N.D. Ill. 1985) (noting that “the convenience of counsel” and “the location of the main class
representative plaintiffs” arnot “factors to be considet under Section 1404(a)”).

As for the location of the material eventsis factor hinges on United’s conduct in
placing these phone calls, reoplaintiff's behavior.SeeGueorguiev v. Max Rave, LI.626 F.
Supp. 2d 853, 858 (N.D. Ill. 2007) (notittwat “[w]ith respect to the &is of material events . . .
the focus under [the statute] will beth respect to defendant'seduct, not plaintiffs [sic]”).

The parties have not offered any evidence ogatiens that United’s condtioccurred in either
lllinois or California. Therefore, thifactor does not favagither party.

Access to proof and convenience of withesaso fail to tip the balance one way or
another. It does not appear that any efilitnesses—aside from Humphrey and Matlock—are
located in either lllinois or CaliforniaSeePreci-Dip, 2008 WL 5142401, at*3 (“Because neither
party’s likely witnesses live ior near lllinois, litigating théssues here would not be more
convenient for them.”). Nor is there any reasohdbeve that significant documentary evidence
will be located ireither state.

With regard to the convenience of the parstighile Humphrey contends that Chicago is
more accessible by airplane than Sacramentd; dlet does not find thifactor persuasiveSee
Jaramillo v. DineEquity, In¢.664 F. Supp. 2d 908, 915 (N.D. R009) (noting that “Kansas is
no less convenient than Chicago for theipaf where the plaintiff brought a putative
nationwide class action). Nor is the Countgueded by Humphrey’s assertion that United
maintains a customer service office in Chicagmited is headquartered in Minnesota and there
is no reason to believe that anitness resides in the Chicagear Therefore, there is little

convenience to be gained from litigating the cases in this district.



The interest of justice prongélates to the efficient adminiation of the court system.”
Allstate Ins. Co. v. Regions Bar¥o. 13 C 5140, 2014 WL 440253, at *5 (N.D. Ill. Feb. 4,
2014). In weighing the interest pfstice, “[c]ourts onsider factors suchs the likelihood of a
speedy trial, each court’s familigriwith the applicable lanthe desirability of resolving
controversies in each localedthe relationship of each cormmty to the controversy.’ld.

The Court finds that these facsasimilarly fail to tip the balaze in Humphrey’s favor, and, if
anything, support transferring the case¢he Eastern District of Geornia. Humphrey contends
that the speedy trial factor mandates keeping tke itathis district because the average civil
case in this district is disposed of in 6.8 niantwhile the average disposition time in the Eastern
District of California is 9.2 months. But Humphrey ignores Matlockwas filed six months
before this case, more than making up fas thfference in average time of disposition.
Moreover, Humphrey undermines his speedy trigharent by requesting that the Court stay this
case pending a decisiby the MDL Panel.

The remaining factors—each court’s familiartith the applicable law, the desirability
of resolving the controversy each locale, and the relatids between each community and
the controversy—are equallynhelpful to Humphrey’s positionAt the very least, these factors
are a wash. This Court is no mosgert in applying the TCPA than tiMatlock court. If
anything, theMatlock court is more familiar with the issues as a result of having the case for an
additional six months. Nor isé¢he any reason to believe tla¢ community in the Northern
District of lllinois is any more iterested in the outcome of tluase than the Eastern District of
California, as it is a putative nationwide clasieatwithout any connection to the district aside

from Humphrey’s reidence here.



Humphrey has asked the MDL Pateeconsolidate this case wilatlockas an MDL in
this district. The question of whether to consokddie cases as an MDL is not before the Court.
That is a question for the MDL Panel to akci Meanwhile, though, ti@ourt is faced with
United’s motion to transfer and Fyphrey’s motion to stay. Angting each on their merits and
in light of applicable law, the Court finds thteansferring this case tbhe Eastern District of
California, whereMatlockis pending, best promotes juditeconomy and prevents duplicative
litigation in separate districtsThe Court finds that there is benefit to be had from a stay
pending the MDL Panel’s decision. The MDL Pawél decide Humphrey’s motion in its best
judgment. Nothing in this Opinion and Orddould be read to disturb the MDL Panel’s
jurisdiction.

CONCLUSION
For the above reasons, theutt grants United’s motion twansfer [17]. The Court

denies Humphrey’s motion for partial stay of litigation [20].

Dated:July 16,2014 8» (m

SARAL. ELLIS
United States District Judge




