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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KILROY WATKINS, )
)
Petitioner )
) No. 14 C 1346

V. )

) JudgeSara L. Ellis
JUSTIN HAMMERS? )
)

Respondent. )

OPINION AND ORD ER

Petitioner Kilroy Watkinswho is currently incarcerated liinois River Correctional
Center, is serving thirty-year sentenctr first degreanurder, with sentences of fifteen and ten
years for armed robbery to be served consecutively. Watkengdtgioned this Gurt for a writ
of habeas corpus under 28 U.S.C. § 2254. Watkins has also moved this Court to stay
proceedings on his petition on the basis that he wishes to present newly discovere@ @fidenc
actual innocenct the state courtRepondent has moved to dismM&tkins’ petition as time
barred, arguing thawatkins failed to filewithin the oneyear limitations period and that
equitable tolling desnot apply. Respondent further argues tiia stay would be futile because
the alleged new evidence does not alter the statute of limitations calculation tasV\¢daims
are procedurally defaulted in any event. Respondent finally argues thatytistculd not be
granted becaus&/atkins has not shown good cause, but rather has ehgadgatory litigation
tactics. Becaus@/atkins’ petition is untimely and a stay would be futilee Court grants the

motion to dismiss [21] and denies the request for a stay [20].

! Justin Hammeris thepresent custodiaat lllinois River Correctional Center and is substituted as the
proper Respondent in this matt&eeRule 2(a) of the Rules Governing Section 2254 Cases in the United
States DistricCourts;Bridges v. Chambey425 F.3d 1048, 10490 (7th Cir. 2005).
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BACKGROUND

Followingthree separate trials #1992 and 1993 ithe Grcuit Court of Cook County,
lllinois, Watkins was convicted of the first degree murder of Leroy Pontétlee armed
robberies of Pete Varonas and Vern Adams. Watkins was sentenced to thirip pe@en on
the murder conviction, and fifteen years & years on the armed robberies, all sentences to be
served consecutively.

Watkins appealed each conviction separately on direct appeal to the Illinoisad@pell
Court. On December 15, 1992, while his direct appeals were pending, Watkingpfiteskea
post-conviction petition pursuant to 725 lll. Comp. Stat. § 5/122-1 in the Circuit Court of Cook
County attacking theentence for the Adams robberhe trial court summarily dismissed the
post-conviction petition. The appellate court consolidated decision on Watkins’ direatsappe
and post-conviction petition, and affirmed the judgments denying relief. Watkidsfpetition
for leave to appeal (“PLA") that was denied by the lllinois Supreme Court @b@c2, 1996.
Watkinsdid not file a petition for a writ of certiorari with the United States Supreme Court.

On December 23, 1996, Watkins filed a secpradsepost-conviction petition in the
state court, clkenging all three convictions. At that time, no postiction petition could be
filed “more than 6 months after the denial of a petition for leave to appeal . . . or ¥gentise
date of conviction, whichever is sooner, unless the petitioner alleges facts shwtithg tdelay
was not due to his culpable negligence.” 725 Ill. Co&tpt. 85/122-1 (1996).Thetrial court
dismissed this petition as untimely under 8§ 5/122-1 because, although it was filed within s
months of the denial of the PLA, it was not filed within three years of the date of tomyibe
last date of conviabin was March 22, 1993), the sooner of the two dale. state appellate

court affirmed this dismissal, finding the petition was filed eleven months latdarnatkins



was culpably negligent for the late filing. The lllinois Supreme Court denig¢kiNgaPLA on
June 2, 1999.

On February 22, 1999, Watkins filed a thimeb sepostconviction petition challenging
the murder conviction and the Adams robbery conviction. The state trial court eéidntiss
petition on the basis that it repeated clainz there already denied. The appellate court
affirmed the dismissal, stating the petition was barred as a successiva péiit®lllinois
Supreme Court denied Watkins’ PLA on April 30, 2002.

On August 27, 1999, Watkins filed a fougto sepost-convition petition that allegsk
the discovery of new evidencehree witness affidavits-casting doubt on the murder
conviction. The trial court summarily dismissed Watkins’ fourth petition as untimely, but the
appellate court remanded the petition for further proceedings.

While the appeal of his fourth post-conviction petition was pending, Watkins filed an
additional petition, titled a Petition to Vacate Judgment, alleging that the Statet@desen
knowingly perjured testimony at his suppression hearing dimg) @vidence of the abuse of
suspects by the police under Jon Burg@he trial court summarily dismissed this petition on
April 30, 2002. Watkins appealed, but moved to dismiss the appeal as moot because his fourth
post-conviction petition had been remanded for further proceedings and he could amend that
petition to present these claims.

On April 29, 2005, Watkins filed an amended post-conviction petition in the remand
proceedings on his fourth post-conviction petition. That petition presemestidims (1) that
Watkins was actually innocent as shown by newly discovered evid@)tleat the police
coercel and fabricated his confession, gBylthat the State violateBrady v. Maryland373

U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963) bynfailo disclose that the police detectives



involved in his case had been accused of abuse by other suspects. On July 14, 2005, Watkins
filed, via counsel, a supplemental petition presenting these claims. The triadrcmred an
evidentiary hearing, which was held over four days from April 22, 2010 to November 4, 2010.
On January 13, 2011, the trial court denied Watkins’ petition and oral motion for
reconsideration.

Watkins did not appeal this dismissal of his fourth post-conviction petition. Watkins has,
however, filed a number of post-judgment motions in the trial court, at least one of vasich w
pending as of the date of Respondent’s Motion to Dismiss. These motions irelatpobst for
substitution of judge. The motion for substitution afge was assigned to a different trial judge,
who denied the motion on March 17, 2011. The matter was transferred back to the initial trial
judge and Watkins filed another motion for reconsideration, but the docket does not indicate if
the trial court evedisposed of the motion for reconsideration.

On August 17, 2011, Watkins filed a motion for appointment of a special prosecutor with
the assistance of private counsel and on May 15, 2012, filed a supplemental petition for
appointment of special prosecutor. On May 28, 2013, Watkins filed a motion seeking to be
included in the proposed class action involving post-conviction Burge claims. It is unknown
whetherthe trial court ruled on that motion; however, no court has ever certified that post-
conviction class action proceeding. Watkins’ motion for special prosecutor wasl denhpril
24, 2014. Watkins filed a motion to reconsider and a supplement to the motion to reconsider.
Private counsel withdrew on September 4, 2014. Watkins’ motion to reconsider the denial of the
appointment of a special prosecutor was still pending as of the last statug beéohe the

filing of the Motion to Dismiss.



Watkinsfiled the instanpro sepetition for writ of habeas corpus on February 24, 2014.
On November 13, 2014, Watkins filed a Motion to Stay and Hold in Abeyance this petition, on
the basis that he wished to return to state court to present newly discoveredeswicemport
of actual innocenceOn December 15, 2014, Respondent moved to dismiss the petition as
untimely filed.

ANALYSIS

TheAnti-Terrorism and Effective Death Penalty Act’'s (“AEDPA”) establishes ayeiae
statute of limitationgperiod for filing a writ of habeas corpus by a person in state custody. 28
U.S.C. § 22544(d)(1). This limitations period runs from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State action;

(C) the date on which the Constitutional right asserted was initially recodgmnyzed
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of dueddey

Id. The Court will analyze Watkins’ petition under 8§ 2244(d)(1)(A), 8 2244(d)(1)(B), and
§ 2244(d)(1)(D), and the possibility of tolling under those sections. Neither partsgoas ghat
§ 2244(d)(1)(C)s applicable.The Court will also conderWatkins’s arguments for equitable
tolling.
l. Section 2244(d)(1)(A)

Under 28 U.S.C. § 2244(d)(1)(A), the limitations period begins to run on the date on

which Watkins’judgment became final by the conclusion of direct review or the expiration of



thetime for seeking such reme 28 U.S.C. 8244(d)(1)(A). Here,Watkins’ judgment became
final on January 2, 199When the time for filing a writ of certiorari with the U.S. Supreme
Court on his direct appeal expired (ninety days after the lIllinois Supreme Coigd thés direct
appeal on October 2, 1996%ee Gonzalez v. Thaler- U.S.----, 132 S. Ct. 641, 653-54, 181 L.
Ed. 2d 619 (2012) (judgment becomes final when time for pursuing direct review in Supreme
Court expires)Anderson v. Litsche81 F.3d 672, 67475 (7th Cir. 2002) (“Because the plain
terms of section 2244 include the period for seeking direct review, regardless ofrvnetbiea
petitioner chooses to avail himself or herself of that opportunity, we believén¢hainety day
period during which a petition for certiorari may be filed by a state prisoner fahgwhe
meaning of section 2244(d)(1)(A) for purposes of calculating when the statutetafibns
begins to run.”). Therefore, Watkins’ federal habeas petition was due on January 25¢898.
Fed. R. Civ. P. 6(aNlewell v. Hanks283 F.3d 827, 833 (7th Cir. 2002) (Rule 6(a) applies to
calculatingAEDPA's grace periojl

The statute of limitations is tolletioweverwhile “a properly filed application for State
post-conviction or other collateral review with respect to the pertinent judgmentimrisla
pending.” 28 U.S.C. § 2244(d)(2). Watkins’ initial post-conviction petition (challenging only
the Adams robbery) was filed and resolved before his judgment became final ary 2211987
(Watkins filed his post-conviction petition on December 15, 1992, during the pendency of his
direct appealandthe llinois Supreme Court denied his PLA on October 2, 1996). This post-
conviction petition does naoll any time.

None of Watkins’ subsequent post-conviction petitimtied the statute of limitations.
Watkinsfiled his secondpost-conviction petition-ehallenging all three convictiorson

December 23, 1996The state trial court dismissed that petition as untiraetl the appellate



courtaffirmed. Because that petition was deemed untimely, it is not “properly filed” for the
purposes of § 2254(d)(2) and therefore cannot toll the federal habeas statute tdrisni&ee
Pacev. DiGuglielmqg 544 U.S. 408, 417, 125 S. Ct. 1807, 161 L. Ed. 2d 669 ({iB&jause
the state court rejected petitioner’s [postviction] petition as untimely, it was not ‘properly
filed,” and he is not entitled to statutory tolling under 8 2244(d)(2).”).

Watkins argues that the state courte@in summarily dismissing his second post-
conviction petition as untimely, however this Court may not ovethantimeliness
determination.See Powell v. Davigl15 F.3d 722, 726 (7th Cir. 2005) (federal habeas court has
“no authority to seconduess auling based on state law”). Furthermore, the lllinois Supreme
Court case relied on by WatkirBeople v. Boclair789 N.E.2d 734, 202 1ll. 2d 89, 273 Ill. Dec.
560 (2002), was decided six years after his second post-conviction petition damtlléhe
lllinois Supreme Court refused to giBeclair retroactive effect See People v. Brifl, 794
N.E.2d 204, 210, 206 Ill. 2d 331, 276 lll. Dec. 309 (2002).

Watkins further argues thite second post-convictigaetition was properly filedor
tolling purposedecause the state coudrsidered the merits of his claibefore dismissing the
petition as untimelyHowever, just because the stateirt addressed some portion of the merits
of a petition does not render an untimely petition properly filtele Brooks v. Wall801 F.3d
839, 841-42 (7th Cir. 2002) (on denial of rehearing) (“[A]n untimely petition is not ‘properly
filed’ even if the [state] court also addresses thatsjgt). The appellate court considered
Watkins’ argument thahewas not culpably negligeand commentethat he failed to state any
omissions of his appellate counsel that might have excused the timeliness issuguick look

at Watkins’ equitable argument does not make the dismissal on timeliness groevidsvafr



the merits of his petitionld. at 842 (“[W]e shall treat untimeliness decisions under 725 ILCS
5/1224(c) as independent of the merits, even if potentially ‘entangled’ with them.

Watkins also argues that the second post-conviction petition wasrpyrdiled because it
falls under the lllinois state law timeliness exception for a petitioner who cage #lets to show
the delay was not due to his or her culpable negligence. 725 Ill. Comp. Stat. § &)122-
However, inPacethe Supreme Couexplained, “[state] time limits [on filing postonviction
actions], no matter their form, are ‘filing’ conditions” and a post-convigtietitionis not
properlyfiled if it was dismissed by the state court as untimél4 U.S. at 417Watkins cites
Smit v. Ward 209 F.3d 383 (5th Cir. 200@merson v. Johnsp243 F.3d 931 (5th Cir. 2001),
andDictado v. Ducharme244 F.3d 724 (9th Cir. 2001) to argue that the culpable negligence
exception should apply; however, those cases alilarePaceand the Seventh Circuit has held
that thee cases, “to the extent they hold that petitions untimely under state ruldseliesset
may be deemed ‘properly filédvere wronglydecided.” Brooks 301 F.3d at 841.

Similarly, Watkins’ argument that his case falls unitheroneyear grace period for
petitionerswhose convictions became final before the April 24, 1996 effective dAtEDIPA is
unavailing because his convictions became final on January 2, 1997—after the 1996 effective
date—and his deadline of January 2, 1998 to file his petition is after the April 24, 1997 grace-
period deadline imny event See Lindh v. Murphy¥6 F.3d 856, 866 (7th Cir. 1996)
(recognizing grace periodgv’d on other ground$21 U.S. 320, 117 S. Ct. 2059, 188 L. Ed. 2d
481 (1997).

Additionally, none of Watkins’ subsequent post-convicpetitionstoll the statute of
limitations. All were filed after the January 2, 1998 date for his § 2254 petition. Watkins’

third post-conviction petition was filed on February 22, 1999, his fourth on August 27, 1999, and



his fifth in March 2002. For the purposes of § 2254 tolling, “a state proceeding that does not
begin untilthe federal year has expired is irrelevariDé Jesus v. Aceveds67 F.3d 941, 943

(7th Cir. 2009). Therefore, none of the time the lllinois courts considered Watkins’ other pos
conviction proceedings can beunted in the tolling analysis.

Watkins’ federal habeas petition is untimely under 8 2244(d)(1)(A).

I. Section 2244(d)(1)(B)

Section 2244(d)(1)(B) provides thak limitations period may start on “the date on
which the impediment to filing an application created by State action in violation of the
Constitution or laws of the United States is removed, if the applicant was pefremefiling
by such State actno” 28 U.S.C. § 2244(d)(1)(B). The burden is high—Watkins is required to
demonstrate that the stateeated restrictions prevented him from filing his petitibloyd v.

Van Natta 296 F.3d 630, 633 (7th Cir. 2002) (“[T]he plain language of the staiakes clear
that whatever constitutes an impediment npustenta prisoner from filing his petition.”).
Watkinsargueghat he was unable to timefije his second state post-convictipatition because
prison lock-downs from 1992 to 1996 limited hisegxto the law libraryThe Court construes
this argument liberally, as it must fpro sepleadings, as an argument for statutory tolliGge
Erickson v. Parduss51 U.S. 89, 94, 127 S. Ct. 2197, 167 L. Ed. 2d 1081 (2007) (instructing the
Court to consuepro sepleadings liberally). In support of his argument, Watlatiaches a
chart that shows the dates during 1992 to 1B8&he Pontiac Correctional Center was on lock
down. Doc. 25, Ex. A-1. However, despite these impediments, Watkins diisfdecond state
post-conviction petition on December 23, 1996. Taas led the state appellate court to reject
Watkins’ argument that he was not culpably negligent for the untifiiely. Doc. 22, Ex. | at

6. In any event\atkins’ federal habeasption was due on January 2, 1998. Watkins does not



make any claim that he was unable tegare that petition due to lock-down stat@gction
2244(d)(1)(B) tolling does not apply.

Watkins’ argument may also be understasdne forequitable tolling. For equitable
tolling of the oneyear federal habeas limitations perivdatkins bears the burden to show that
(1) he has been diligently pursuing his right and (2) some extraordinary circuenstaod in his
way to prevent his timely filingHolland v. Floridg 560 U.S. 631, 649, 130 S. Ct. 2549, 177 L.
Ed. 2d 130 (2010). The Court is to consider all the circumstances Wiait@usand “the
cumulative effect of those circumstances,” instead of viewing each in isol&amia v.

Boughton 763 F.3d 674, 686 (7th Cir. 2014). Watkins has not put forward any evidence of, and
the Court cannot find any support in the briefing or record for, extraordinaiynstancesin

fact, Watkins’ chart of the lock-down time periods does not even cover 1997 and 1998 when he
would have been preparing his federal petiti@. id. at 684—-87 (finding extraordinary
circumstances when petitioner lacked access to his legal file, spentlargéigs of time in
segregated status, had limited access to the law libradyg@realed to the district court for an
extension within the one-year windowgquitable tolling is not applicable here.

Watkins may have assumed that his second state court post-conviction petition would toll
the limitations period on his federal petition. However, the deadlirested by AEDPA are
unforgiving. The safest course of action would have been for him to file a federas habea
petition before the deadline and ask that the federal proceedings be stayed enoiingame
of the state proceadys rather than rely on statutory or equitable tolling.

Watkins’ federal habeas petition, filed February 24, 2014, is untimely under

§2244(d)(1)(A).

10



IIl.  Section 2244(d)(1)(p

Respondent also argues that Watkins’ claims based on newly discovieleaite\are
untimelyunder 8§ 2244(d)(1)(D), which allow for the ogear statute of limitations periad
begin on‘the date on which the factual predicate of the claim or claims presented could have
been discovered through the exercise of due diligence.” 28 U.S.C. § 2244(d)(1)(D).

Respondenttateshat Watkins haarguednewly discovered evidence at three stages of
his post-conviction proceedings: (1) his fourth post-conviction petition filed August 27, 1999
(affidavits from three witnesses statingttha was not involved in the Porter murcl€®) his
fifth post-conviction petition filed March 2002 (alleging police misconduct in obtaining
confessions)and (3)in his amended post-conviction petition filed April 2005, during remanded
proceedings on his fourth post-conviction petitipalice fabrication and @vcion of his
confession). Applying 8§ 2244(d)(1)(D) to the additional witness statements, eventtakin
August 27, 1999 filing date of the fourth post-convictpmtition as the “discovery” date that
evidenceand even applying tollinglvatkins’ federal habeas petition was filed almost fifteen
years after the statute of limitations expired.

Watkins’ other two petitions allegexwly discovered evidende bolsterhis claim that
his confessin was coercedWatkins has consistently argued that his confession was coerced.
SeeDoc. 22, Ex. Y. This evidence cannot be considered “newly discovered” for the purposes of
8 2244(d)(1)(D) because Watkins necessarily knew before trial how he hanida¢etduring
the interrogation SeeEscamilla v. Jungwirth426 F.3d 868, 871 (7th Cir. 2005)ffe legal
problem is that [petitioner] knew ‘the factual predicate of his claim’ befrérial. The ‘claim
is that the statement had been coerced; the ‘factual predicate’ for that claim iapbaned to

[petitioner] himself (as opposed to other suspects) As.a matter of law, new evidence

11



supporting a claim actually made at or before trial cannot form the basis wf@ened under

§ 2244(d)(1)D).” (alterations omittey, abrogated on other grounds by McQuiggin v. Perkins
-U.S.---, 133 S. Ct. 1924, 185 L. Ed. 2d 1019 (2013). Watkins’ fourth and fifth post-conviction
petitions do not toll the statute of limitations under a newly discovetddrece theory and

§ 2244(d)(1)(D).

V. Section 2244(d)(2)

Respondent argues additionally that because Watkins did not appeal the denial of his
fourth post-conviction petition, counting this proceeding for statutory tolling purposeras of
avail. “[A] properly filed application for State post-conviction or other collateral wewigh
respect to the pertinent judgment or claim” tolls the one year statlingitations. 28 U.S.C.

§ 2244(d)(2). Aproperlyfiled state court proceeding “is no longengping once the state court
has made its decision and the time to seek further review has exgseffith v. Rednour614
F.3d 328, 330 (7th Cir. 2010) (citifgernandez vSternes227 F.3d 977 (7th Cir. 2000)). The
lllinois trial court denied Watkist fourth post-convictiompetitionon January 13, 2011 following
an evidentiary hearing. Therefore Watkins had until February 14, 2011 to file It obti
appeal(thirty days, extended to thextdusiness dgy Sedlll. Sup. Ct. R. 606(b). On Febmya
14, 2011, Watkins filed a motion to withdraw his appeal (Respondent states that it does not know
whether Watkins filed a notice of appeal before that date, and Watkins does not pravide thi
information) and a motion to vacate a void judgment that the court interpreted as a motion t
substitute judge. Whether Watkins filed and then withdrew, or never filed, his appdmhehe
to appeal the resolution of his last state post-conviction petition expired on Febfuanii.
Therefore, the statute of limations would begin on February 14, 2011, making Watkins’

February 2014ederal habesapetition untimely.

12



Watkins defends his failure to appeal the denial of his fourth post-conviction petition by
arguing that under lllinois Supreme Court Rules 303(a) and 606(b), he cannot appedafifram
judgment until after entry of the order disposing of the last pendingymiggtaent motion, citing
People v. Swier¢z32 N.E.2d 900, 901, 104 Ill. App. 3d 733, 60 Ill. Dec. 1 (198® time for
the commencement afcriminal appeal is thirty days from the final judgment or disposition of
postirial motions “clearly directed to the judgmentBissdt v. Gooch 409 N.E.2d 515, 518, 87
lIl. App. 3d 113242 Ill. Dec. 900(1980) (postrial motions in civil case postmed appeal due
date);People v. Clark399 N.E.2d 261, 264, 80 Ill. App. 3d 46, 25 lll. Dec. 427 (1979) (denial of
motion to reconsider sentence begins thady-limit for filing notice of appeal) Respondent
argues that Watkins’ April 8, 2011 motionreconsider was a successive motion to reconsider,
which is not authorized under lllinois law and therefcaarot toll the time to file a notice of
appeal in stateourt. See People v. Feldma®48 N.E.2d 1094, 1098, 409 Ill. App. 3d 1124, 350
lll. Dec. 587 (2011) (noting “the general rule against successive postjudgmemstjpPeople
v. Miraglia, 753 N.E.2d 398, 403, 323 Ill. App. 3d 199, 257 Ill. Dec. 203 (R0®ule 606(b)
contemplates the filing of only one postjudgment motion directed against thpiflgatent—
whether it be the conviction or the sentence or both, but the rule domstimotize successive
and repetitious motions raising issues that were raised earlier or exeldb&en raised earlier
and thereby extend the time for appealWatkins orally moved the Court to reconsider on the
date his fourth amended post-conviction petition was denied. Therefore, his April 8, 2011
motion to reconsider and the subsequent motions to reconsider he hagéloc. 22, EX. W,
wereunauthorized successive motiangler lllinois law See Miraglia 753 N.E.2d at 408[A]
trial court cannot permit a defendant to file a postjudgment motion directed agaifisath

judgment, rule on it, and then rule on a motion to reconsider the denial pbgtatal motion

13



and thereby extend its jurisdiction and the time for appeal.”). Watkins’ time talappedenial
of his fourth post-conviction petition began to run on February 14, 2011.

Respondent further argues that Watkins’ othetions filed aftethe denial of his fourth
post-conviction petitiomlo not toll the statute of limitationdNatkinshas filed a seriesf other
motions, some very recently and some of which remain pending, incladnagion to substitute
the judge, a motion to appoint a special prosecutor, and a motion to allow him to join a proposed
class actioralleging police torture Respondent argues that those motions are not “properly
filed” for purposes of federal habeas tolling because they did not seekc¢mljudexaminatio
of [petitioner’s convictions or claims] in a proceeding outside of the direct revie$s.” See
Wall v. Kholj 562 U.S. 545, 553, 131 S. Ct. 1278, 179 L. Ed. 2d 252 (2011) (holding that a
motion to reduce sentence under Rhode Island law is a callsggiew of a judgment that tolls
the AEDPA statute of limitations). Wall, the Supreme Court explained that “collateral
review’ of a judgment or claim means a judicial reexamination of a judgment or claim in a
proceeding outside of the direct review process” and distinguished a motion to redaneese
from “a motion for post-conviction discovery or a motion for appointment of counsel, which
generally are not direct requests for judicial review pfdgment and do not provide a state
court with authority to order relief from a judgmentd. at 553, 556 n.4see also Price v.
Pierce 617 F.3d 947, 952 (7th Cir. 2010) (motion YA testing to prove actual innocence
doesnot toll statute of limitations-a successful motion entitles a petitioner tadewce, not
release, and therefore is not a collateral review of a judgm@érdtkins’ motia for substitution
of judge was initially captioned a “Motion to Vacate Void Judgment,” but convertecetyuast
to substitute judge and ruled on as such. This motion wasdicgct request for judicial review

of the judgment against himit sought to reverse the dismissal of his petition on the basis that

14



the trial judge was biasedand did not provide the trial court with authority to order relief from
his sentence, only to et the evidentiary hearing before a different judgee Wall562 U.S.
at553. Similarly, Watkins’ multiple motions for the appointment of a special prosecu&ofon
which Watkins asserts is still pending, reqadkat theCook Couty State’s Attorney’s Office
be removed from the cas8eeDoc. 22, Exs. AA, BB, EE. These motions seem to implicitly
seek aedo, with a different prosecutor, of the evidentiary hearing on Watkins’ fourth amended
post-convictiorpetition Again, this notion seeks a procedural redy that wouldenew
Watkins’ fight in the trial court, but does not “provide a state court with authority to order
relief from judgment,’"Wall, 562 U.S. at 556 n,4herefore this Qart does not find that this
motion tolls he federal habeas statute of limitations.
V. Actual Innocence

Watkins also asserts that this newly discovered evidence demonstratesdlis act
innocence and therefore seeksniscarriage of justice exception to the statute of limitatitms
theadditional supportindactsfor his petition Watkins states that he has the following newly
discovered evidence: (1) more than twefing- allegations of abuse of suspects by the same
police officers involved in his confession; (2) evidence that Judge Linn had knowledgecthat
2 officers committed torture and therefore should have been disqualified froctinyesrer
Watkins’ post-conviction evidentiary hearing; and (3) evidence that Judge Spdserded
Area 2 detectives and supervisors when employed as an Assistant Corporation fOptimese
City of Chicago(Judge Sacks denied Watkins’ motion to disqualify Judge Linn after Judge Linn
dismissed his petition)Doc. 1, Ex. B at 1, 2, 4Vatkins characterizes the newlgcbvered
evidence as “corroboranfg] [his] longstanding allegations that his state court conviction is the

result[] of: (1) police brutality; (2) coerce[d] confession; (3) state knowsggof perjured
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testimony; (4) the fraudulent concealment of exculpatory evidence; ands)\iatress)
identification through police coercion.” Doc. 25 at 12.

In McQuiggin the Supreme Court held that “actual innocence, if proved, serves as a
gateway through which a petitioner may pass whether the impediment is duyseddr . . . or,
as in thiscase, expiration of the statute of limitationd33 S. Ct. at 1928. The Court cautioned,
however, that such pleas were rare and the petitioner must “pdistinedeistrict court that, in
light of the new evidence, no juror, acting reasonably, would have voted to find him guilty
beyond a reasonable doubtd. (quotingSchlup v. Delp513 U.S. 298, 329, 115 S. Ct. 851, 130
L. Ed. 2d 808 (1995)). Watkins’ proffered new evidence is allegatiotiepblice torture of
other suspects to corroborate his long-standosgjtionthat his confession was coerced, and
evidence that Judges Linn and Sacks were allegedly implicated in or domipligolice
torture of suspects and therefore biased against him in the post-conviction prace€hings
not new evidence of Watkinactual innocenceSee Gomez v. Jaim&50 F.3d 673, 679 (7th
Cir. 2003) (“To support a colorable claim of actual innocence the petitioner must @evaed
with new reliable evideneewhether it be exculpatory scientific evidence, tingsthy
eyewitness accounts, or critical physical evident®twas not presented at trial.” (citation
omitted) (internal quotation marks omitted}lleged evidence dhepolice torture of other
suspects isot “substantive, exculpatory evidencamelyevidenceof [Watkins’] factual
innocence,” but rather additional support for his attempt to undermine the credibilisy of
confession.See Lenoir v. WilliamdNo. 14 C 2376, 2015 WL 684743, at *9 (N.D. Ill. Feb. 17,
2015)(dismissing actual innocenctaitm because the new evidence presented “does not provide
a basis to establish [the petitioner’s] actual innocence because it is a stepddmm evidence

pertaining to the crime itself” (quotir@alderon v. Thompso®23 U.S. 538, 563, 118 S. Ct.
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1489, 140 L. Ed. 2d 728 (1998))Watkins’ allegations of and purported evidence for judicial
bias are wholly unrelated to the evidence presented at &rad.while the confession was
undeniably central to the State’s case, the State also presevitedsswho testified that she
saw Watkins shoot the victim. Even without the confession, the jury could have convicted
Watkins on the basis of this testimony alén@/atkins has not demonstrated it is more likely
than not that no reasonable jury would havevaxiad if presented with evidencerroborating

his claim of a coerced confessioBeead. at *9 (explaining that new impeachment evidence did
not “seriously call into doubt the core of the state’s case” (alteratiomeal))it Watkins has not
establishedctual innocenct® eliminatethe statute of limitations bar.

Finally, Watkins argues that the Court should look beyond the timeliness issue to
consider his arguments on the merits. However, the Court must resolve tteecdthtnitations
guestion before it may look at the substance of a habeas peSeenBowers v. Busé22 F.

Supp. 2d 985, 987 (N.D. Ind. 2006) (“Modern habeas corpus law establishes several technical
doctrines, including exhaustion, procedural default, and the statute of limitationis,ardocirt
must consider before reaching the seof an applicant’s claims.”).

Watkins’ federal habeas petition is untimelyder 88 2244(d)(1)(A), (B), or (D) and his

arguments for equitable tolling are denied.
VI.  Watkins’ Motion to Stay
Watkins has moved this Court to stay his federal habeas petition so that he may present

additional, newlydiscoverecdevidence of his actual innocence to the lllinois courts that he states

2 Watkins arguesHat this witnesstestimony was also the result of police coercion. Howeverjuity
considered this witnessécantatiorat trial. Even if the withesstatement was cosed, undermining this
witness’statement is not “substantivexculpatoy evidence,'see Lenoir 2015 WL 684743, at *9, and
Watkins cannot show that no reasonable juror would have conwvittedvidence that this statement had
been coercedeeMcQuiggn, 133 S. Ct. at 1928, because the jury aergd and rejected the wise
recantation at trial.
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that he has discovered since the filing of his federal habeas pefitevidence is: (1) the
Complaint Register files against the detectives that he ctaersed his confession; (2)
affidavits of three witnesses that he states corroborate his claim that the detebiv®ok his
confession tortured spects; (3) a nespaper article reporting thtteseofficersinvoked the

Fifth Amendment before police interrogatiorcriminal grand jury; and (4acts from a filing by
the plaintiffsin the case oPatterson v. BurgeNo. 03 C 4433 (N.D. Ill.) (Doc. 131). Watkins
hasnot attached this new evidence to his motion to stay, but he attaches, without exkibits, hi
“Motion for Leave to File Supplemental Motion to Vacate Judgment, In Light ofNew
Discovered Evidence,” filed in the state court. Doc. 25, Ex. Ma3hat moton, Watkins
discusses some of the new witness affidavits, specifitadlyAntonio Triplett wagoerced into
falsely implicatingwatkins in the Porter murder and that this affidavit corroborates the witness
who recanted at trial and her story that theeaetectives coerced her into implicating Watkins.
Doc. 25, Ex. A3 at 89; Doc. 1, Ex. K (Triplett Affidavit).

A stay and abeyance of a federal habeas petition “should be available onlyad limi
circumstances.’Rhines v. Webeb44 U.S. 269, 277, 125 S. Ct. 1528, 161 L. Ed. 2d 440 (2005).
Even if a petitioner had good cause for failing to exhaust his claims firstercstart, it is an
abuse of discretion for a district court to grant a stay “when his unexhaustesl ata plainly
meritless.” Id. The Supreme Court further explained:

On the other hand, it likely would be an abuse of discretion for a district court to

deny a stay and to dismiss a mixed petition if the petitioner had good cause for his

failure to exhaust, his unexhausted claims are potentially meritorious, andsthere

no indication that the petitioner engaged in intentionally dilatory litigation tactics.

Id. at 278. A stay in Watkins’ case would be futile, because this new evidence would not change

this Court’s timeliness deternation.
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This allegedlycorroborating evidence of the detectives’ coercion of other suspects does
not qualify as evidence of actual innocence sufficient to requittable tolling under the analysis
above. The Triplett affidavitdated August 2011, does not meet Watkins’ burden to show no
reasonable juror would convict. There is nothing in the record to suggest, and Watkins does not
argue, that Triplett’s testimony was used at trial. Watkins argues that tesvaf€orroborates
his coerced confegsi and the witnessillegationthat the police coerced her into implicating
Watkins. However, this bolstering add#e: the jury already heard the witness recant on the
stand and Watkins has argusgdce trial thatis own confession was coerced. That another
witness was coerced into implicating hismot direct evidence of Watkins’ factual innocence.
This newly discovered evidence does not rise to the level of evideactuaf innocence that
canremove the statute of limitations bar on Watkins’ otherwise untifeelgralpetition See
Lenoir, 2015 WL 684743, at *9.

Because the new evidena®uld not change thentimeliness ofVatkins’ federal habeas
petition, Watkins’ motion to stay is deniexb futile Because the Court has denied the stay on
this basis, it will not consider Respondent’s other arguments.

CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11(a) of the Rules Governing 8§ 2254 Cases, the Court must issue or
deny a certificate of appealability when it enters a final order adverse titi@nee. In order to
be entitled to a certificate of appealability, a habeas petitioner must makat@ansabshowing
of a denial of a constitutional righEee MillerEl v. Cockrel] 537 U.S. 322, 327, 123 S. Ct.

1029, 154 L. Ed. 2d 931 (2003) (citing 28 U.S.C. § 2253(c)(2)). A petitioner does this by
showing that “reasonable jurists could debate whether (or, for that matess thgt) the petition

should have been resolved in a different manner or that the issues presented weatedde
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desere encouragement to proceed furtheiSlack v. McDaniel529 U.S. 473, 484, 120 S. Ct.
1595, 146 L. Ed. 2d 542 (2000) (quotiBgrefoot v. Estelle463 U.S. 880, 893 n.4, 103 S. Ct.
3383, 77 L. Ed. 2d 1090 (1983)).

Here, a reasonable jurist would notdfitinis Court’s ruling debatable becatise petition
is clearly timebarred SeeSlack 529 U.S. at 48¢'Where a plain procedural bar is present and
the district court is correct to invoke it to dispose of the case, a reasonablequildshot
concludeeither that the district court erred in dismissing the petition or that the petitioner should
be allowed to proceed further.”). Accordingly, the Court declines to issue &eatstibf
appealability.

CONCLUSION

For the foregoing reasons, Respondent’s motion to dismikss[@danted Watkins’
petition for a writ of habeas corpus pursuant to 22 U.S.C. § 22%hisdedand the Court
declines to certify any issues for appeal under 28 U.S.C. § 2253(c). Watkins’ motiay [0t
is denied. The cases terminated.

Petitioner is advised that this is a final decision ending his case in this Coutititfrfer
wishes to appeal, he must file a notice of appeal with this Court within thirty ity entry of
judgment. SeeFed. R. App. P. 4(a)(1). Petitioner need not bring a motion to reconsider this
Court’s ruling to preserve his appellate rights. However, if Petitionerewigte Court to
reconsider its judgment, he may file a motion under Federal Rule of Civil Prece@ii@) or
60(b). Any Rule 59(e) motion must be filed within 28 days of the entry of this judgr8east.
Fed. R. Civ. P. 59(e). The time to file a motion pursuant to Rule 59(e) cannot be exteaded.
Fed. R. Civ. P. 6(b)(2). A timely Rule 59(e) motion suspends the deadline for filing ah appea

until the Rule 59(e) motion is ruled upo8eeFed. R. App. P. 4(a)(4)(A)(iv). Any Rule 60(b)
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motion must be filed within a reasonable time and, if seeking relief under Rul¢1§0(B), or

(3), must be filed no more than one year after entry of the judgment or Gelefred. R. Civ. P.
60(c)(1). The time to file a Rule 60(b) motion cannot be exten8edfFed. R. Civ. P. 6(b)(2).

A Rule 60(b) motion suspends the deadline for filing an appeal until the Rule 60(b) motion is

ruled upon only if the motion is filed within 28 days of the entry of judgm8etFed. R. App.

(

SARA L. ELLIS
United States District Judge

P. 4(a)(4)(A)(vi).

Dated:September 24, 2015
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