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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHEESE DEPOT, INC. )
)
Raintiff, )
) CaseéNo. 14-cv-1727
V. )
) Judge&loanB. Gottschall
SIROB IMPORTS, INC. )
)
Defendant. )

MEMORANDUM OPINION & ORDER

Plaintiff Cheese Depot, In¢:Cheese Depot”) and Defendant Sirob Imports, Inc.
(“Sirob”) manufacture and distribute cheese.e€e Depot contends ti&itob is liable for
money damages based on Sirob’sgdlk breach of contract for tisale of property in Romania.
Sirob has filed the instant motion to dismissifoproper venue and failure to state a claim
pursuant to Fed. R. Civ. P. 12(B) and 12(b)(6), respectivelyor the following reasons,
Sirob’s motion is denied in part and granted in part.

l. BACKGOUND

The following facts are drawn from the Angeed Complaint, which contain many of the
same facts found in the originadmplaint, and are accepted asetfor the purpose of the motion
to dismiss.See Cincinnati Life Ins. Co. v. Beyr@R22 F. 3d 939, 946 (7th Cir. 2013). Cheese
Depot is an lllinois citien and Sirob is a citizen of Nevork. In July 2007, Cheese Depot
entered into an agreement to sell or othenvesesfer ownership of cein real estate and
equipment located in Romania (“Romanian proggto Sirob. The parties’ agreement (the

“Chicago Agreement”) also governéie sale of certain invengplocated withinthe Romanian
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property. The Chicago agreement, attache&xhibit A to Cheese Depot’'s Amended
Complaint, provides, in full, as follows:

This agreement, made in Chicagonidlis, July 24, 2007[,ls between Nick
Boboris and John Livadatis. In thisragment Nick Boboris, President, DBA
Sirob Imports, 21 Gear Avenue, Lindenhutd¥ 11757[,] is referred to as NB.
John Livaditis, DirectorDBA Lacto Baneasa, Cheese Factory, 16 E. Old Willow
Road, Prospect Heights, IL, 60070, who thespower to entanto contracts on
behalf of Cheese Factory, [is] referred to as JL.

JL agrees to sell to NB 75% of thacto Baneasa building and equipment for
$810,000.00 with a $10,000.00 down payment on signing of the contract. The
balance is to be paid within 8 years with interest. Interd only payment will
start on January 1, 2008. The printipalance will be reduced by $30,000.00
annually by December 31st each with tiaéance due on September 1, 2015[,] or
sooner.

INVENTORY:

NB will buy the inventory of the 2007 season; estimated amount is 85,000 kg of
Feta and 5,000 kg of Hard Cheese. Aftechecks the quality at the factory, he

will make a commitment to buy it @ot to buy. Also all the new plastic

containers ordered for the season 2008 will pay cost. The price of the Feta will be
$3.85 per kg. plus shipping costs. The price of the Hard Cheese will be $4.85 per
kg. plus shipping costs. The terms fioe inventory will be 120 days, paying

weekly, as he collects money for sales.

SIROB IMPORTS, INC. CHEESE FACTORY
Acceptedoy: Acceptedy:

s/ /s/
Nick Boboris,President JohnLivaditis

(Dkt. 32 at Ex. A.)

Cheese Depot alleges that it transferredotioperty at issue tSirob’s designated agent
in Romania on or about September 12, 2007. Alffteitransfer agreemewas finalized, Sirob
timely made its initial $10,00payment to Cheese Depot. 2008, Sirob complied with the
terms of the Chicago agreement by making alr@giepayments to Che=®epot in the amount
of $56,000 and by reducing the principal baby the agreed-upon amount of $30,000. Sirob
fulfilled its obligations under thagreement again in 2009, but made an incomplete payment in
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2010. There were no payments at all in 2014, arother incomplete payment in 2012. The
payments stopped entirely after 2012. Cheese Depot has made multiple demands upon Sirob to
repay the amounts due and overdue, but Sirslmbacomplied. As of April 30, 2015, Sirob
owes to Cheese Depot $725,414.08 in unpaicjmah balance, and $226,000 in past due
interest.

Sirob sought to dismiss the original cdeipt filed by Cheese Depot on the basis that,
after the parties signed the Chicago agreeniink Boboris (Sirob’s President) and John
Livaditis (Cheese Depot’s owner), in their indiual capacities, executed a contract governing
the sale of the Romanian prope(*“Romanian agreement”) iRomania and that the Romanian
agreement, not the Chicago agreement, govermesiile of the property atsue. Therefore,
Sirob argued, Cheese Depot’'s complaint failestébe a claim since the Chicago agreement was
only a letter of intent and not thertoact at issue. Sirob furthergaled that venue in this district
was improper as Boboris, who signed the Romaagrteement in his individual capacity, is the
proper defendant and that, since Boboris is & Merk Citizen, lllinois has no connection to the
Romanian agreement.

This court, in denying Sirob’s original mion to dismiss, decided that Cheese Depot’s
interpretation that the Chicago agreement reflettiegarties’ intent to ansfer the land to Sirob
and that the Romanian agreement merelyos#ét when Sirob’s payment obligations would
begin was plausible. (Dkt. 24.) After Sire motion to dismiss Cheese Depot’s original
complaint was denied, Sirob filed a motion for mdedinite statement(Dkt. 28.) Sirob sought
clarification regarding whieer Cheese Depot was seeking damages under the Chicago
agreement pertaining to the sale of the Romapiaperty or the sale dfe inventory contained

therein. Cheese Depot filed its Amended Complaimd made clear that it was seeking damages



pursuant to a breach of the Chicago agreememtdo-payment for the transfer of the Romanian
property. (Dkt. 32.) Inresponse, Sirdled the instant motion to dismiss.

Il. DISCUSSION

A. Rule 12(b)(3) Motion to Dismiss for Improper Venue

In its motion to dismiss, Sirob argues thHinois is not the proper venue for Cheese
Depot’s action. Although Sirob does not cite the milgs motion to dismiss, Federal Rule of
Civil Procedure 12(b)(3) governssthissal for improper venue. In deciding a motion to dismiss
for improper venue under Federal Rule of Civibéadure 12(b)(3), all Elgations are taken as
true, unless contradicted by thdetedant’s affidavits, and theoart may consider facts outside
the pleadingsSee Faulkenberg v. CB Tax Franchise Sys, 637 F.3d 801, 806 (7th Cir.
2011). Courts must resolve any conflicts ia #ffidavits regardingelevant facts in the
plaintiff's favor. Allstate Life Insurance Cgpany v. Stanley W. Burns, In80 F.Supp.3d 870,
875 (N.D. Ill. 2015)citing Purdue Research Fad. v. Sanofi-Synthelabo, S.B838 F.3d 773,
782 (7th Cir. 2003). The Seventh Circuit hasticened that “once the defendant has submitted
affidavits or other evidence mpposition to the exercise ofrjsdiction, the plaintiff must go
beyond the pleadings and submit affirmative evigesupporting the exercise of jurisdiction.”
Purdue Research Foun@®38F.3d at 783. When a defendeimhllenges venue, the plaintiff
bears the burden of establishing proper verN@&t’l Tech v. Repcentric Solutigr2013 WL
3755052. at *5 (N.D. lll. June 16, 2013). Che&sepot has already met this burden.

In response to Sirob’s original motion tewmhiss, this court decided that Cheese Depot’s
argument that the Chicago agreement reflected thiegarttent to transfethe land to Sirob and
that the Romanian agreement merely set fattbn Sirob’s payment obligations would begin

was plausible. (Dkt. 24.) Therefore, Cheese Dsfated a colorable breach of contract claim.



Further, because it has been assertedhkathicago agreement was negotiated in Chicago,
executed in Chicago, and thatp@ents were sent to Chicade, “substantial part of the events
or omissions giving rise to theaim” occurred in ChicagoSee Imperial Crane Servs., Inc. v.
Cloverdale Equp. Cp2013 WL 5904527, at *3 (@rts will considewhether there was a
failure to make a payment in astfict pursuant to a contractB Fin. Bank, N.A. v. Walke741
F.Supp.2d 912, 917 (N.D. Ill. 2010) (Courts will atsmsider where theoatract was negotiated
or executed).

As noted, the arguments presented il8g motion to dismiss Cheese Depot’s amended
complaint, especially those concerning ioger venue, closely mirror the arguments in its
motion to dismiss Cheese Depot’s original complaifherefore, this court still finds that
Cheese Depot has stated a colorable breachntrfacd claim as Cheese Depot has adequately
pled that a substantial part okthvents giving rise to the claimecurred in Chicago. As a result,
Sirob’s motion to dismiss based on improper venue is denied.

B. Sirob’s Claim that Cheese Depot is the Improper Plaintiff

Sirob is also seeking to dismiss Chelespot’'s amended complaint pursuant to Rule
12(b)(6). To survive a motion to dismiss purduarRule 12(b)(6), a complaint must “state a
claim to relief that is plausible on its faceXshcroft v. Igbal556 U.S. 662, 678 (2009iting
Bell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007). A claims satisfies this pleading standard
when its factual allegatiorisaise a right to relieflaove the speculative level Twombly 550
U.S. at 555-56. For the purposes of a motion$mdis, the court takes all facts alleged by the

plaintiff as true and draws all reasonable infiees from those facts the plaintiff's favor,

! Sirob does not contest these allegations made by Cheese Depot, either in the current motion to dismiss or the prior
motion to dismiss.



although conclusory allegations that merely recigeelements of a claimenot entitled to this
presumption of truthVirnich v. Vorwald 664 F.3d 206, 212 (7th Cir. 2011).

In its motion to dismiss, Sirob argues tldteese Depot is not the proper party to enforce
the Chicago agreement. Sirob argues tretthicago agreement was entered into by Nick
Boboris (“Boboris”f and Nick Livaditis (“Livaditis”) onbehalf of an entity called “Cheese
Factory.” Cheese Depot argues that Federal Bulivil Procedure 1@)) bars Sirob from
presenting this defense as Sirob failed toerdig its original motion to dismiss.

Rule 12(g) bars a party from raising a deéeasobjection that was available to the party
but omitted from its earlier motion. Fed. R. Gix.12(g)(2). Cheese Depot argues that, because
Sirob never raised the argumémat Cheese Depot is an impropéaintiff in its original motion
to dismiss, it is barred from doing so npwsuant to Rule 12(g)(2), as appliedMaller v.

Morgan, 2013 WL 2422737 at *2 (N.D. Ill. June 3, 2013) avdkor Issues & Rights, Ltd. v.
Tellabs, Inc.2008 WL 2178150 (N.D. Ill. May 22, 2008However, Cheese Depot’s reading of
Makor Issues & Rights, Ltds inconsistent with the ruling Bnnenga v. Starn$77 F.3d 766,
772-73 (7th Cir. 2012). IEnnengathe court ruled that Rule 12(h)(2) specifically excepts
failure-to-state-a-claim defenses from the Rule 12(g) consolidation requirement. Therefore,
Sirob is well within its right to assert that €se Depot has failed t@tt a claim because it is
not the proper plaintiff.

Although Cheese Depot argues that “CheeseoRdaivas a misnomer in its response to
Sirob’s motion to dismiss, it failed to allegerasch in its amended complaint. Therefore,

Sirob’s motion to dismiss is granted on this ba€lar Carriers, Inc. v. Ford Motor Cp745

2 Sirob denies that Boboris entered into the Chicago agreement on behalf of Sirob. Hthee®hizago

agreement lists Boboris as the President of Sirob Impodsiniioth the opening paragh of the agreement and in
the signature line. For thprposes of Sirob’s motion ttismiss, this court wiliccept Cheese Depot’s allegation
that Boboris signed the Chicago agreement on behalf of Sirob as true.
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F.2d 1101, 1107 (7th Cir.1984)rhe Court notes that it will natonsider allegations made by
Plaintiff in its brief that do not appear in tB@mplaint, as ‘it is axiomatic that the complaint
may not be amended by briefs in oppositioa taotion to dismiss.””). Cheese Depot may
allege, if doing so is consistent with Rdlg, that Cheese Factory is a misnomer and that
Livaditis signed the Chicago agreementbehalf of Cheese Depot.
. CONCLUSION

For the reasons stated abp8eob Import Inc.’s motion to dismiss for improper venue
and failure to state a claim [34] is denied imtf@ad granted in partCheese Depot, Inc. has until
December 1, 2015 to file its Second Amended damponly to correctssues regarding the

correct plaintiff. Sirob Import, Inc. will theanswer or otherwise plead by December 30, 2015.

Date: November 17, 2015 /s/

bdan B. Gottschall

Lhited States District Judge



