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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GARY W. SGOUROS, on behalf of himse
and all others similarly situated

Plaintiff,

V. No. 14 C 1850
Judge James B. Zagel
TRANSUNION CORP., TRANS UNION
LLC, and TRANSUNION INTERACTVE,
INC.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Gary Sgouros Plaintiff”) brings this putative class action against
DefendantdransUnion Corp. (TU Corg’), Trans Union LLC, and TransUnion Interactive,
Inc. (“TransUnion Inteactive’) (collectively,“Defendants) for (i) willful violation of the
Fair Credit Reporting Act'ECRA"), 15 U.S.C. 8§1681g(f)(7)(A) and8 1681e(b), (ii)
violation of the Illinois Consumer Fraud and Deceptive Business Practicéd@EA(), 815
ILCS 505/1 § 2, and (iii) violation of Missouri Merchandizing Practices AdMPA”), Mo.
Rev. Stat8§ 407.010. This matter is now before the Court on Defendants’ motaamtpel
arbitration pursuant to the Federal Arbitration Act, 9 U.S.CeB8skqgand to orde
arbitration of Plaintifis claims on an individual basis. Additionally, Defendants file a motion
to dismiss under Fed. R. Civ. P. 12(b)(3) on the basis that Plaintiff initiated the gwitrong
venue as his claims are subjecatbitration For the bllowing reasons, | deny both motions.

|. FACTUAL BACKGROUND

On June 10, 201®aintiff purchased a TransUnion Consumeedit Score known

as a3-in-1 Credit Report, Credit Score & Debt Analysis, for $39.99 on Defendant

TransUnion iteractives website In order to buya credit score, web users were required to
1
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start by clicking a large orang€lick Heré€ button on the homepage below a banner that
states; Get Your Credit Score & RepadtrOnce users click the button, a page with a header,
“Your FREE cedit score & $1 credit report are only moments away,” appears.
The ThreeStep Credit Score Purchase Process

1. Step One of Three

The welpage has three tabs, labeled “Step 1 of 3,” “Step 2 of 3,” and “Step 3 of 3.”
Amongst the three, only Step 1of 3" is colored in turquoise green and the other two tales
in grey. The' Step 1of 3” page requires users to give their basic information: user name,
address, email address, last four digits of social security number, datdpéibdtan option
button where users must choose eithas® or “No” for the statement that read®lease
send me helpful tips & news about my service, including special offers fromUFriamsand
trusted partners!” Underneath the option button is a large orange button whichSehdst”
& Continue to Step 2.” Users must click this button to proceed to the “Step 2 of 3” page.

2. Step Two of Three

Once users click thtsubmit & Continue to Step 2” button, they are directed to a
page where the second tab is now in turquoise green while the other two tabs—“Step 1 of 3”
and “Step 3 of 3"—are in grey. This page requires users to enter their creditndarchation
(card number, security code, and expiration date) and create their accomakiiy a user
name and password and selectingaetequestion and providing the answer for the question.
Underneath the text entry boxes to enternnfi@mationabove, there is an option button to
choose eithetYes’ or “No” to the question: “Is your home address the same as your billing
address?

Below this option button is a scrollable text windowhé€ Window). Inside the
Window, users can see a phrasservice Agreemeh(” the Agreemeri), at the top left

corner of the Window and the first sentence of the Agreement. Without sciadng the
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Window, users can see the following:
Service Agreement
Welcome to the TransUnion Interactive web site, membership.tui.tansunion.com,
(the“Site"). This Service AgreemeritAgreemernt) contains the terms and
conditions upon which you you’ or the “membef) may access and use . . .
Immediately below this Window is a hyperlink, labeled Raritable Versiori,(* the
Printable Version link) which links to the full text of the Agreemeithe words Printable
Versiori arein a fontslightly smaller than othdetters on the pagdyut are in greeand
accompanied by graphic of a printeto its immediataight. Underneath the hyperlink is a
paragraptwhichreads as follow:
You understand that by clicking the “I Accept & Continue to Step 3” button below,
you ae providing twritten instruction$ to TransUnion Interactive, Inc.
authorizing TransUnion Interactive, Inc. to obtaiformationfrom your personal
credit profile from Experian, Equifax and/or TransUnion. You authorize
TransUnion Interactive, Inc. to obtain such information solely to confirm your
identity and display your credit data to you.
Finally, immediately below this paragraphh@ Authorization Paragraphis a large
orange buttorf“the Button”)that reads, “I Accept & Continue to Step BiSersmust click
the Button in order to proceed to the “Step 3 of 3” page. However, they need not scroll down
to the bottom of the window to click the Button and proceed. Once users click the Button,
they are directed to tH&tep 3 of 3”page The layout of the “Step 3 of Fage igmmaterial
to thepresendispute.
Alleged Violation and Dispute
Plaintiff learned from a lender that the credit score that he purchaseefemdants’
website was inaccurate as it was more than 100 points lower than the cosalihsit
Defendants provided to the lender (a car dealergBigintiff, along with other credit score
purchasers, brought suit against Defendants, alleging that Defendants violated § 1681 of the

FCRA, 8§ 2 of the ICFA, and 8§ 407.010 of the MMRAen they sold credit scores derived

from a credit scoring model different from the model that they used to genayeds they
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provide to lenders. Plaintiff also alleges that Defendants were negligeatlifog to clearly
inform the users that their scores wgemerated based on a different scoring model.

Defendants then broughtetipresenmotion to compel arbitration on an individual
basis pursuant to the Service Agreement. S&ice Agreement entails a broad arbitration
clause which encompasses the tgpdispute atssue—a cause of action arising out of a
product purchaseand a waivepf class action; neither party disputes this fBafendants
arguethat Plaintiffaffirmatively assented to the terms of the Agreemerdlibiing the
Button,and therefee, the terms are binding upon Plaintiff. Defendants argue that the Court
should order Plaintiff to resolve the dispute by arbitration pursuant to the arbitiatise c
and to arbitrate Plaintifé claims on amdividual basis pursuant to the waiver tdss action
in the Agreement.

Plaintiff, however, alleges thae did not assero the terms of the Agreement by
clicking the Button. He contends that the layout of the “Step 2 ph8& was not clear
enough for him to realize that he was agreeing to the terms in the Window wherkée clic
the Button. Thus, he argues that ¢lisking the Button merely constituted his assent to the
terms in the Authorization Paragraph, but not to the Agreement, and therefdegntbef
theAgreement are not binding upbrs claim.

[I. DISCUSSION
A. Defendants Motion to Compel Arbitration

1. Legal Standard

Defendantseek an order compellirigjaintiff to arbitrate his claims cen individual
basis pursuant to the Fedefabitration Act (‘FAA”), 9 U.S.C. 8§ 2. Section 2 provides that
“a contract evidencing a transaction involving commerce to settle by arbitaatmntroversy
thereafter arising out of such contract or transaction . . . shall be valid, irreycenadb|

enforceable, save upon such grounds as exist at law or in equity for the revocation of any
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contract: “The FAA provides for stays of proceedings in federal district countsnaan issue
in the proceeding is referable to arbitration, and for orders compellingasidntwhen one
party has failed or refuséd comply with an arbitration agreemént.E.O.C. v. Waffle
House, Inc.122 S. Ct. 754, 761 (2002). A broad scope of this statute reflects Congesgs’
to “respond to widespread judicial hostility to arbitratiorherican Exp. Co. v. Italian
Colors Restaurantl33 S. Ct. 2304, 2309 (2013) (citiAd &T Mobility LLC v. Concepcign
131 S. Ct. 1740, 1742 (2011)). However, the Supreme Court interpreted that this statute,
while reflecting d'liberal federal policy favoring arbitraticnembodiesa “fundamental
principle that arbitration is a matter of contra&T&T Mobility LLC, 131 S. Ct. at 1745
(internal citations omitted).

In light of this view, in order to rule on a motiondompelarbitration based on the
FAA, 9. U.S.C. § 2, the Coumust firstdetermine whether there are grounds at law or in
equity for revocation of contract, including the questionvdiéther parties have agreed to
arbitrate the dispute in questioistanite Rock Co. v. IntBroth. Of Teamsters130 S. Ct.
2847, 2855 (2010).AHe Suprem€ourthas emphasized this aspecGranite Rockholding
that“[a] rbitration is strictly a matter of consent, and thus is a way to resolve thpsiéedis-
but only those disputesthat the parties have agreed to submit to arbitrdt@ranite Rak,
130 S. Ct. at 2857. Accordinglgourts shouldcompelarbitration only wheifl) a valid
arbitration agreement exists betweka parties and (Zbsent azalid provision designating
arbitration to resolve such disputése enforceability or applicality of arbitrationto the
dispute is not at issukd. at 2858. In this case, the parties do not dispute the fact that the
Agreementontainsanarbitration clause and a waiver for class acfidre issue is whether
Plaintiff accepted the Agreement blycking the Button.

Courts—and not arbitratorsare presumed to be the decisioakers for resolving

guestions of contract formation and “arbitrability,e( whether parties are bound by a given
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arbitration clauseyhether an arbitration clause in a birglcontract applies to a particular
type of controversy Granite Rock130 S. Ct. at 285@G Group, PLC v. Republic of
Argenting 134 S. Ct. 1198, 1206 (2014). When decidifigetherto grant a partg motion to
compel arbitration, the courtshall proceedummarily to a tridl if the formation ofan
arbitration agreement is in issue. 9 U.S.C. § 4. The evidentiary standdeddoninng
whether there is a dispute on the issue of contract formation is not specified uriefeAthe
so cours have generallypplied a standard similar to the one required for a party opposing
summary judgmeninder Rule 56(e) of the Federal Rules of Civil Procedtireler v.
Pinkerton Security305 F.3d 728, 735 (7th Cir. 2002). Accordingly, a party opposing
arbitration must daonstrate that there is a genuine issue of material fact warranting a trial,
i.e., the party must identify a triable issue of fact concerning the existetice afreement.

Id. Just as im summary judgmemroceeding, the evidence of tharty opposing ebitration

“is tobe believed and all justifiable inferenca® to be drawn inidifavor” Id. However,

“the party cannot generally deny the facts upon which the right to arbitratishlvas must
“identify specificevidencendicating a material factual dispute for tridid.

Finally, courts must use ordinary state-law principles that govern thatiormof
contracts to decide whether an arbitration agreement was fodar@da v. Questar Capital
Corp, 615 F.3d 735, 742 (7th Cir. 2010) (citikg st Options of Chicago, Inc. v. Kaplan
115 S. Ct. 1920, 1924 (1995)). Accordingly, this Caill look to lllinois contracts law to
decide the issudllinois contracts law uses a basic principle of contracts to determine
formation of an arbitration ageenent, starting withrainquiry on whether thereagan offer,
acceptance, and considerati@Qnackel v. State Farm Ins. G884 lll. Dec. 313, 316 (2014).

A contract for sale or purchase requires mutual assent to the terms of the contract.
Forest Presere Dist.Of Du Page County v. Brookwood Land Vent@29 Ill. App.3d 978,

983 (1992)To analyze whether there was mutual assent on the type of agreement in dispute,
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i.e,, an online agreement, the Court looks to the common law which categorizes online
agreements into two categorigg) a clickwrap agreement ard) a browsewrap agreement.
The Court relies on the common law of otlersdictiors, as the Seventh Circuit has not
ruled on the issue of contract formation under the particular setting obas c

2. “Clickwrap” and “Browsewrap’ Agreements

Here, partieslisputewhether the Agreement wawalid clickwrap or browsewrap
agreement, ancritically, whether the layout of the “Step 2 of @dge wagonspicuous
enough to provideeasonabl@otice to sers that their clicking the Button would constitute
assent tats terms. Defendan@rguethat placement of the Window, the Printable Version
link, and the Button was conspicuous enough to provide notice to users that they are agreeing
to the terms of thAgreement when they clickede ButtonPlaintiff, however, contends that
the layout was rather confusing as the Authorization Paragreyinch was placed
immediately above the Butteamisled the users to assume that their click merely constitute
assent ta@uthorizing Defendants to obtain their information from their credit profiles.

I.  Clickwrap Agreement

A “clickwrapg’ agreement is formed when website gsgick a button thahdicates
that usersagree or accepto terms of an agreemempon viewingts terms posted on the
website.Nguyen v. Barnes & Nohl&63 F.3d 1171, 1175-76 (9th Cir. 2014).dedermine
whether there was a valid clickwrap agreemtre court must determinvehether users
(i) had reasonableotice ofthe terms of a clickwrap agreememd (i) manifestedssento
the agrement Specht v. Netscape Communications CG@p6 F.3d 17, 28-30 (2d Cir. 2002).
However, courts usuallgnforcea clickwrap agreemeriiecauset requiresusers to take
affirmative action to manifest assentdlicking a button or a checkbox which accompanies a
statement instructing users that their chetuld constitute their assent to the terms at issue.

Van Tassell v. United Marketing Group, LLTO5 F.Supp.2d 770, 790 (N.D.IIl. 201 %ee
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Newell Rubbermaid Inc. v. Storido. CV 9398-VCN, 2014 WL 1266827, at *2 (Del. Ch.
Mar. 27, 2014) 4 valid clickwrapagreement foundshen(i) a boxtitled “Grant Terms and
Agreemerit stated, [y]Jou must read your Grant Agreement and review the terms to
continue,”(ii)) anagreemat was provided in a hyperlinlnd(iii) a checkbox underneath the
hypetink read,“l have read and agree to the terms of the Grant Agreémeee also
Burcham v. Expedia, IncNo. 4:07CV1963 CDP, 2009 WL 586513, at 81(E.D. Mo. Mar.

6, 2009)(valid clickwrap agreements found wh@gha“Continue” buttonled to a page where
it stated,’By continuing on you agree to the following terms and conditions,” and provided
the entire terms of agreement in ftdkt, and (ii) a box stated| agree to the tens and
conditions,”while the phraseiterms and conditionsWas a hyperlink t@a user agreement

The requirement of an explicit statement indicating that users agree to certain terms
when they click a button also applies to a situation where terars ajreement are displayed
in a scrollable text window-the exact layout of the Agreementthe presentase As in
otherclickwrap agreementgours haveupheld aragreemat whoseterms are displayed in a
scrollabletext windowif (i) users hadeasonald notice of terms of the agreement and (ii)
manifested their assent to such terBeeFeldman v. Google, Inc513 F.Supp.2d 229, 236
(E.D. Pa. 2007)see alsdHancock v. American Telephone and Telegraph Co., TRd. F.3d
1248, 1256 (10th Cir. 2012).

In Feldman the courtfound that users hagasonabl@otice of terms of an
agreement in issue becayag userslid notneedto scroll down to a submerged screen to see
the terms, and (b) the text of the agreement was immediately visible to users amafia
prominent admonition in boldface to read the terms and condiamesully,” with
“instruction to indicate assent if [they] agree to the térirsldman 513 F.Supp.2d at 237.

At the bottom of the webpage, thavasa box andtatement“Yes, | agee to theabove

terms and conditionsld. at 238 Similarly, in Hancock terms ofan agreement were
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displayed in a scilable text box and underneattine text box werg¢hree buttons labeled
“Exit Registratiori,“ | Reject; and “l Agree” Hancock 701 F.3cat 1254. Wserswere
requiredto click the button labeled] Agre€’ to proceed to the next registration palge.
The courtenforced the agreement as a valid clickwrap sincedtwlabletext boxand the
buttons below provided sufficient notice of tieems and indicatiothatusersacceptedhe
terms in the boxvhen they clickedhe buttonld. at 1257-58.

The question in this case is whether the Agreement in a scrollable Wiraoa w
valid clickwrap agreement, and therefore, whether Plaistficking the Button constituted
his assent to terms of the Agreement. Since neither party dispatédaintiff clicked the
Button, which is an affirmative action to accept some type of terms stated @tepe2“of
3’ page,l only examinenvhether there wareasonabl@otice of terms of the Agreement and
indication thata click would constitute assent to the terms.

Defendants allege that the Agreement is a valid clickwrap betaeiptacement of
the Window and the Button, a visible scrollbar, and a gtla&ccept on the Button were
conspicuous enough for users to understand that their clicking the Button would mean that
they are agreeing to the terms in the Window. According to Defendantsngassible for
usergto miss the terms of Agreemenecasethe Window was placed in the middle of the
“Step 2 of 3” page and the Button was placed only a little over one inch below the Window.
They also claim that the scrollbarthe Window provides sufficient notice that there is more
text to be vieweavithin the Window.Finally, Defendantassert thatunder Plaintiff’s theory,
the phrase on the Button must have be@methingother than 'Accept; since the text of
the Authorization Paragraphd not ask users tatcept anything Plaintiff, however,
contends that notice was insufficient since there was no instruction refeyénei
Agreement or informing users that their clicking the Butt@muld constitute assent the

terms inthe Window.



A scrollable Window in our case is similar, but criticallyfeliént fromthe
agreements iffreldmanandHancockbecauséefendants have not provideshsonable
notice @ indication that userglick would constitute their assent to the terms in the Window.
| agree that the Window and the Button are quite conspicltaugay also be true that the
existence of a scroll bar automatically gives notice of terms to usersveiowalike
Feldman there was no text on the “Step 2 ofi@Structing users to read the teraasefully
or indicating that their click constitutessent to the terms in the Window. Defendants may
contend that sucanexplicit statement was not requiredHancock However, inHancock
there was nothing in between the text window andItAgree button.Herg the
Authorization Paragraph was placed in between the Window and the Button, ingtthati
usersclicking the Button agreed to authagiDefendant$o obtain their personahformation
The literal text of the Authorization Paragraph wasxsalicit that it wasreasonabléor users
to assume thaheir click merely constitutetheir assent to the authorization, not to the terms
in the Window.

The layout of the Window, the Button, and the Paragraph may have provided
reasonabl@otice of the existence of the terms. However, it did not praeasonabl@otice
thata usersclick would constitute assent to the terms in the WindoathBr, the placement
of the Authorization Paragraph made it confusing enough to mialeadr to assume that he
wasagreeing to the terms of teithorizationParagaph. Therefore, this Agreement is not a
valid clickwrap agreement.

i. Browsewrap Agreement

A “browsewrap agreements an agreement where users are bound teritssby
merely navigating or usingwaebsite Michelle GarciaBrowsewrap: A Unique Solution to
the Slippery Slope of the Clickwrap Conundy@® Campbell L. Rev. 3B5-36 (2013).

They do not require users to “sign a document or cliclaecept or ‘| agreé button,” so
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users are considered to give asssithply by using the websiteNguyen 763 F.3d at 1176;
Van Tasse]l795 F.Supp.2dt 790 (citingSouthwest Airlines. BoardFirst, L.L.C.No. 3:06—
CV-0891-B, 2007 WL 4823761, at *4 (N.D.Tex. Sept. 12, 2007)). €amforce
browsewramgreementsnly when there is actual or constructive Wiedge of termsid.

When there is no evidence that users had actual knowledge of terms at issue, “tlyeo¥alidi
a browsewrap contract hinges whethera website providetkasonabl@&otice of the terms

of the contract,i.e., whetherusers could have awpleted their purchases without ever having
notice that their purchases are bound by the teviars.TassellF.Supp.2d at 790-93. In our
case, neither party disputes the fact that Plailsitkedactual knowledge of the terms at
issue, sdhe issue isvhetherPlaintiff hadconstructive knowledge or notice of the terms of
the Agreement.

To determine whetherwebsiteprovides reasonable constructive notice, courts have
applied two different approachds.the first approach, courts only look at whether
hyperlinks or texts of agreements were conspicuous enough. The conspicuousness depends
on design and contents of defendamtsbsite and agreeméstwebpageNguyen 763 F.3d
at 1177. InSpechtthecourtrefused to enforce an agreement, becasserms wee placed
below the Accept button. Specht306 F.3d at 32.Aecourtruled that it was natasonable
to expect that users would scroll down below the buttbn.

In the second approach, the recent trend in both federal district and appellate courts,
courtsrequire(i) conspcuoushyperlinks or texts of agreements and (ii) an explicit text
referencing terms of agreements or instructing users that they anéragse agreementsn
additional requirement @fnexplicit reference is to protect users winay “have no reason to
suspect [that] they will be bound” by the terms hidden in hyperlink agreemnigen 763
F.3d at 1179. &r example, invan Tasselthe court invalidated a browsewrap agreement

because¢he webpage failed to have any reference éaddbnditions of Use and also required
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a multkstep process to locate the Conditions of Wsa Tassel795 F.Supp.2d at 793. In
Zappos the court invalidated a browsewrap agreement where a webpdg® explicit
statement directing users to thierms ofUse hyperlink locatedbetweerthe middle and the
bottom of every pagén re Zappos.com, Inc., Customer Data Sec. Brdath893

F.Supp.2d 1058, 1064 (D. Nev. 2012). FinallNiguyen the Ninth Circuit invalidated a
browsewrap agreement., a‘ Ternms of Usé hyperlink placed directly below or a few inches
away from the button which required users to click to proceed in a checkout pbheoease
the website did not provide any notice to users or promotetinéake any affirmative action
to demongtte their assent to the agreemé&iguyen 763 F.3d at 1179. Therefore, an
increasing number of courts in both federal district and appellate levelseraguexplicit

text informing users that they are giving their assents to agreementsheleravigée
websites.

As a threshold mattethe Agreement lacks a primary trat a browsewrap
agreemento wit, being bound by the terms of agreementsierely navigating the website
SeeGarcia, 36 Campbell L. Reat 36. Here,the enforceability of this Agementis
dependent oauser clicking the ButtarEven accepting Plaintif§ argumenthat this
Agreement may be a browsewrap agreement if the terms in the Window and tkandgdin
the Printable Version link are treated separdieyn the Button,lie Ageement in our case
fails to be a valid browsewrap agreement under both approaches. Under the first approach,
the location of the Window and the Buttonyeasl as the visible scroll bar may have
provided sufficient notice of terms to users. However, these insufficient to inform users
that their clicls would constitute assent to the terms in the Window. Under the second
approachwhich providegreater protection for internet usergfBndants failed to provide
constructive notice since there is no @ipreference indicating that usessould read the

terms in the Windowtlis unreasonable to expect users to scroll down the Window when they
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are not aware of possibilityof being bound by the terms in the Windowefefore, this
Agreementis notavalid browsevrap agreement becauselid not provide sufficient
constructive notice to users that they are being bound by the terms in the Windsindy
the website.

This Agreement failed to meet thi@esholds for a valid clickwrap or browsewrap
agreenent. Therefore, | deny Defendantsotionto compelarbitrationsince the Agreement
was not properly formed.

B. Defendants Rule 12(b)(3) Motion to Dismiss

Defendantsnoveto dismiss Plaintiffs Amended Complairgrguing thaall of
Plaintiff’s claimsaresubject taarbitration and therefore, have been brought to a wrong
venue. Defendants further allege that the venue was inaccurate despite thtoarbiause
since the Agreement has a venue clause which red&iesiff to submit claims to the state
and federal coustof New Castle County, Delaware, USA. Howewneitherthe arbitration
nor the venue provision is enforceable since there was no valid agreement fdieretbr€,
| deny this motion.

[Il. CONCLUSION

For the foregoing reasons, | deny Defendants’ motion to compel arbitration a

motion to dismiss Plaintiff’s Amended Complaint.

ENTER:

S e

James B. Zagel
United States District Judge

DATE: February 5, 2015
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