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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ELORAC, INC,,
Plaintiff,
Case No. 14 C 1859

V.

SANOFI-AVENTIS CANADA, INC., Judge Jorge L. Alonso

N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Elorac, Inc. (“Elorac”) brings this bad faith breach of cactraction against
defendant Sano#\ventis Canada, Inc. (“Sanofi”), alleging that Sanofi willfully breached a
license agreement requiringto make reasonable efforts to commercialize Elorac’s Civamide
cream pharmaceutical produéhown asZuacta and pay Elorac royalties based on its sales.
Following discovery, each party has moved to exclude the other’'s experts. For thenfpllow
reasons, the motions are granted in part and denied in part.

l. BACKGROUND

Elorac is a pharmaceutical company that generally focuses on developinggpbkutical
products for the treatment of skin diseases and conditions. Winston loatesratine.
(“Winston”), was a related company that developed pharmaceutical producte faelief and
management of pain, including pain due to osteoarthritis. In particular, Winston devalope
proprietary compound known as Civamit treatthe sympvoms of osteoarthritjsElorac later
acquired Winston’s intest in theproduct.

On October 20, 2008, Winston and Sanofi entered into a license agreement, in which

Winston granted Sanofi an exclusive license to “use and commercialize” its Cévane@m
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product (“the Product” or “Civamide Cream) in Canada, and Sanofi agreed to “use
Commercially Reasonable Efforts to Commercialize” the Product and t@fgibr promote the
Product in a manner consistent with safasentis’ past marketing and sales practices or the
customary practices within the industry.” (2d Am. Compl., Ex. A, 88 6.1, 6.2, ECF No. 222.)
The license agreement defined the term “commercialize” to mean “to sell, offer fongabet,
export, transport, register, distribute, promote araaket, together with other activities typically
associated with maximizing the market penetration, profit margins and commeticialiaba
pharmaceutical product.” Id., Ex. A, 8 1.8.) The license agreement defined “Commercially
Reasonable Efforts” tmean

efforts consistent with those generally utilized by companies of a simitafaiz

their own internally developed pharmaceutical products of similar market

potential, at a similar stage of their product life taking into account the existence

of other competitive products in the marketplace or under development, the

proprietary position of the product, the regulatory structure involved, the

anticipated profitability of the product and other relevant factors. It is stuer

that such product potential may change from time to time based upon changing

scientific, business and marketing and return on investment considerations.
(Id., Ex. A, 8 1.9.) The license agreement also required Sanofi to pay Winston royalties of 12%
of all net sales of the Product, a®ll as lumpsum milestone payments if net sales reached
certain levels. I¢., Ex. A, 88 7.6, 7.7.) After entering into the license agreement, the parties
proceeded with efforts to secure regulatory approval to market the ProduciadaCa

In May 2010, as the process of obtaining regulatory approval was drawing to a close,
Sanofi began discussions with another pharmaceutical company, Valeanmatloteal

(“Valeant”), about a sublicensing arrangement that would allow Valeant tootekeSanofi's

obligations under the license agreement. While these discussions proceeded, Sadofirhalt

! Theparties initially planned to launch the Product under the name “Civabeixthey ultimately launchediinder
the name “Zuacta.” The Court will refer to it generically as “the Product’Givamide Cream” to avoid the
possibility of creating confusionylseeming to refer to a specific time frame by using either “Civanex” or “&riact
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slowed most of its efforts to plan and prepare for the launch of the Product, expatéagt or
another third party to take over those effortSed idf 73;seegenerallyid. 11 5973.)

The Product received Canadian regulatory approval on July 15, 2010, although it was
approved only as an adjunctive therapy for patients already on orainflaximatories
(specifically, NSAIDs or COX2 inhibitors) and only fora maximum time frame of three
months, a more limited “indicationi.€., recognized use as a treatment for a particular disease or
medical condition) than originally sought. Wittegulatory approval, an eighyear data
protection period began to run, during which generic products are barred bypmawdmpeting
with the Product. Winston expected Sanofi to take full advantage of the data propeaiod
by beginning to sell and promote the Product as soon as it secured regulatory appraval, but
learred in early August 2010 that Sanofi intended to -lménse” the producto Valeant or
another partner.1q.  68.) Winston immediately advised Sanofi that it was displeased with this
decision, and it continued to raise concerns with Sanofi’'s performance over thegensaihs.
Sanofi attempted to address Winston’s concerns in a December 8, 2010 confeteassucaig
Winston that it would move quickly to conclude an agreement with Valeant or anothresrpart
but it did not ultimately enteinto a sublicensing agreement with Valeant until July 18, 2011,
more than a year after the Product heckived regulatory approval. Valeant subsequémntéd
a contract sales force from Vanguard Pharma Catueskall and promote the Product.

The Poductsold poorly, at least relative to the parties’ initial expectatiopsor to the
execution of thdicense agreemenBanofi had represented to Winston that in the wease
scenario, the Product would reach peak yearly sales of $11.2 million (Canadian) dollars

(“CAD”). (Id. 136.) Since the 2011 launch, total sales of the Product hav{jjj i}



On October 11, 2012, Winston transferred all rights and interests in the Producaty Elor
and assigned all of Winston’s rights and interests under the license agrezflenac® Elorac
brought this suit, asserting that Sanofi's efforts to commercialize tbdu&r have been
unsatisfactory and Sanofi's failure to make “Commercially Reasonable Effiartsell and
promote theproduct have caused the Product’s low sales figures. Elorac also claimartbfit S
failed to properly calculate and pay royalties due under the license agreement.

Both parties have tendered expert witnesses, and each party has filed fiveeseparat
motions to bar the other’s experts from testifying.

Il. LEGAL STANDARDS

“The admission of expert testimony is governed by Federal Rule of Evidenead @i2e
principles outlined inDaubertv. Merrell Dow Pharms, Inc, 509 U.S. 579 (1993 see also
Kumho Tire Co., Ltd. v. Carmichageb26 U.S. 137, 1449 (1999) (extending application of
Daubertfactors to engineers and other ramentific experts).” Bielskis v. Louisville Ladder,
Inc., 663 F.3d 887, 89@th Cir. 201} (internal citations altered). FadéRule of Evidence 702
provides as follows:

A witness who is qualified as an expert by knowledge, skill, experience, training,

or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specidlikeowledge will help
the trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliablpplied the principles and methods to the facts of
the case.

The rule imposes “three basic prerequisiteSee Weinstein’s Federal Evideng8e702.02[3].

“Under Federal Rule of Evidence 702 dpaubert,the district court must . . . determine whether

2The Court will occasionally refer to Winston and Elorac collectivelypdairitiff” where it might be confusing or
cumbersome to specify and wherendikes no differencevhich entityis meant, given their identical interests in this
case.
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the witness is qualified; whether the expert’'s methodology is scientificditples and whether
the testimony will ‘assist the trier of fact to understand the evidence or to deteanfiact in
issue.” Myers v. lll. Cent. R.R. C0629 F.3d 639, 644 (7th Cir. 2010) (quotikgvin v.
Johnson & Johnson, InA492 F.3d 901, 904 (7th Cir. 2007)). In assessing reliability, the district
court must ensure that the proffered expert testimony is -grelinded in methods and
procedures of science,” and it should consider factors such as “(1) whether thédjettsary

can be and has been verified by the scientific method through testing; (2) whettiexdry has
been subjected to peer review; (3) the known or potential rate of error; and (g¢nbeal
acceptance of the theory in the scientific communit@fiapman v. Maytag Corp297 F.3d 682,
687 (7th Cir. 2002).

II. DEFENDANT’'S MOTIONS TO EXCLUDE PLAINTIFF 'S EXPERTS

A. Robert E. Baldini
Sanofi moves to exclude the testimony of Robert E. Baldini, a former pharmsateut

executive with a background in marketing who has been working in the pharmaceuticayindustr
since 1957. He startdiils careeworking in marketing for Pfizer; he spentemty years working

in marketing for CibgGeigy; he spent thirteen years at Key Pharmaceuticals, at one point
serving aghe company’gresident; he spent eleven years at Kos Pharmaceuticals, Inc., at one
point serving as Chief Sales & Marketing Officerpdaince 2007, he has served as a consultant
in corporate development at Arisaph Pharmaceuticals, where he is assigtiptans to launch

and market two new products that are currently still in development. In his expent e
analyzes whether Sanofi “acted in accordance with the pharmaceutical isdssérydard
customs and practices in . . . marketing and commercializing the Product aten®Bahofi

used commercially reasonable efforts in commercializing the Product,” andimes dpat

Sanofi's effort to market the Product did not meet industry standards of commercial
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reasonableness. (Def.’s Mem.Supp.of Mot. to Exclude Testimony of Robert E. Baldini, EX.
B, Baldini Report at 1, ECF No. 260-1 at 134.)

Sanofi argues that Mr. Baldini’s testimony should be excluded because, having been
based in the United States for his entire career, he is insufficiently quiabfieendera reliable
opinion on the commercialization of @maceutical products in Canada in the tweinsg
century Furthe, according to Sanofi, Mr. Baldini’s opinion is not reliable because, to the extent
he relies on his general experience, he does not explain how his experienceo |égsls t
conclusion in the particular factual circumstances of this, sadeed, Sanofi argues, Mr. Baldini
does not seem to have a firm grasp of the facts of this dadditionally, according to Sanofi,

Mr. Baldini’s opinions are stated in prejudicial and inflammatory terms.
1. Familiarity with Canadian Pharmaceutical Marketing

Importantly, Sanofi doesot argue that Mr. Baldini may not rely on his experience as the
basis for his opinion on the standard for commercially reasonable sales andngaketts in
the pharmaceutical industry, nor could it; Sanofi itself arguesignsdime round oDaubert
motions that its own experts should be permitted to testify based on their ezpednd it is
true that undeDaubertand the Federal Rules of Evidence, experience may serve as the basis for
an expert opinion.See Metavante Cpr v. Emigrant Sav. Banl619 F.3d 748, 761 (7th Cir.
2010) (“An expert’s testimony is not unreliable simply because it is founded ongesence
rather than on data; indeed, Rule 702 allows a withess to be ‘qualified as an expert by
knowledge, skill, experience,training, or education.”). It is clear that Mr. Baldini has
accumulated vast marketing experience over six decades in the pharmaceutstal,iadd his
assessment of Sanofi's marketing effort is based on that experience. ddoBa@&vofi agues, a

number of important factors distinguish pharmaceutical marketing in Canema f



pharmaceutical marketing in the United States, including stricter advertisitigti@ss, a
second official language, a different prescription drug reimbursememngyand a different
non-prescription drug landscape. According to Sanofi, Mr. Baldini is not sufficieenisitive to
these differences.

Elorac responds that despite the fact that Mr. Baldini has always been based irtgtde Uni
States, he worked forompanies that sold pharmaceuticals in Canada and he has personal
experience with marketing pharmaceutical products in Canada, having traveled inh
connection with his work and been responsible for marketing conducted there arttesdsiew
the world. Further, Elorac argues, his opinion is ultimately based on expertisadbdes
familiarity with generally applicable fundamentals of pharmaceutical sales and marketing,
common to both Canada and the United States, and Sanofi's critique therefoietheesdight
his opinion should be given rather than its admissibility.

The Court agrees with Elorac that Sanofi's critique goes to weight rdkizer
admissibility. While Mr. Baldini may not be as intimately familiar with the Canadianehask
he is wth the U.S. market, he has significant experience with the marketing of maduct
Canada over the course of his career, particularly the-Doe@nd Claritin products during his
time at Key Pharmaceuticals.SdeElorac Resp. Br. (Baldini) at 17, ECF No. 292.) His
experience taught Mr. Baldini not only indusstandard methods for marketing
pharmaceuticals, but also thdthHe Canadian pharmaceutical industry, as far as marketing a
product, is [not] so differeft from the United States pharmaceutigadustry, based in part on
“[his] own recollections of the Canadian market, things that we used to do up in Canada that we
still do here in the United Stat#s.(Id. at 19 (quoting Baldini Dep., Ex. A at 127:128:3).) If

Mr. Baldini may rely on his experience as the basis for his opinion on the appbtatdiard of



commercial reasonableness, he may also rely on it as the basis fins dhatthat same
standard applies to the marketing of pharmaceuticals in Canada.

As for the specific factorthat Sanofi claims differentiatine pharmaceuticaharketin
Canada fronothers Sanofi does nagufficiently explain how these factors make the Canadian
market sauniquethat general expertise in pharmaceutical sales and marketing does not translate
to Canada. In fact, as Elorac points out, Sanofi itself relied on a commercianassesf the
Product performed in the United States for Sanofi’'s United States affiiateh “makes sense
only if the U.S. and Canadian markets are quite similar.” (Elorac Res(Bddini) at 1819,

ECF No. 292.) Mr. Baldini testified at his deposition that the Canadian market is not so
dissimilar that it requires dramatically different marketing tactiés. at 19 (citing Baldini Dep.,

Ex. A at 127:19-128:3).) Although Sanofi seizes on the fact that, when asked to explaimsthe bas
for his testimony to that effect, he mentioned conversations with a colleagu€ptit agrees

with Elorac that Mr. Baldini seems to have relied on these conversati@ensaasof selicheck

of his own opinion, rather than the principal basis for litl. & 1920.) The principal basis for

his opinion is his own experience, and that basis is sufficiently reliable to sanaleallenge
underDaubertand the Federal Rules of Evidence, regardless of whether the resulting opinion
proves to be too shaky to persuade the jiBge Gayton v. McCp%93 F.3d 610, 616 (7th Cir.
2010) (“[S]haky’ expert testimony may be admissible, assailable bypgonents through
crossexamination.”) (quong Daubert 509 U.S. at 597)Sanofi may attempt to demonstrate or
argue that the jury should not credit Mr. Baldini’s opinions due to his limited faiyilaith the
Canadian market, but that is a question of the weight the jury should give the eviakbece

than its admissibility.



2. Familiarity with Facts of the Case

Sanofi attacks Mr. Baldini’s opinions based on the fact that he allegedly tessetais

unaware of certain factual details, such as whetaeantjjjj | NG
I ' rcerSanofi assised Elorac i

preparing a supplemental new drug submission (“SNDS”) to attempt to removeebmonth
time limit from the Product’s approved indicationSegDef.’s Mem. at 2622, ECF No. 260.)
But the Court agrees with Elorac thtae alleged errors Sanofi has cited are generally not so
much factual errors as disputed facts, and an expert is entitled to base his opinsmptiass
about the truth of disputed fact§eeRichman v. Sheahad15 F. Supp. 2d 929, 942 (N.D. Ill.
2006) (“There is a critical distinction between an expert testifying that a disputed faathac
occurred. . . and an expert giving an opinion based upon factual assumptions, the validity of
which are for the jury to determine. The former is manifestly impropeiatter is not)

To the extent that Mr. Baldini might have struggled to find support in thedémosome
of his factual assumptions, thaye not so central to Mr. Baldini’'s analysis that any fuzziness on
these factual details makes his opinion professionally unreliAieBaldini seems to have had
a sufficiently firm grasp of the essential te¢o satisfy the terms of Rule 702 that require his
opinion to be based on sufficient facts or data and a reliable application of hisegpdd the
facts of this caseOn the wholeMr. Baldini relies on facts that have at least some basis in the
record. SeeRichman 415 F. Supp. 2d at 942 (“The question is not whether the opinion is based
on assumptions, but whether there is some factual support for thenif. there is, it is for the
jury, properly instructed, to determine the credibility of thitnesses and thus the weight to be
given to the expert opinic). Mr. Baldini reliably applieghe lessons of his vast experience in

pharmaceutical sales and marketing to these facts in order to evaluate San&étngafforts.



To be sure, if Sanofi succeeds in demonstrating on -esaasination that Mr. Baldini has a
shaky grasp of thdactual details pertinent to the Product’s launch, it will undermine his
credibility with the jury, but that is of no consequence for purposes of the preséent. n\icro
Chem., Inc. v. Lextron, Inc317 F.3d 1387, 1392 (Fed. Cir. 20Q3)] t is not the role of the trial
court to evaluate the correctnegsfacts underlying one expesttestimony’). The bottom line
is that Sanofi is free to argue, demonstrate via crosamination, that the jury should not
credit Mr. Baldini’'s opinion on Sanofi's commercialization efforts because ke ndi
sufficiently understand factors unique to the Canadian market or the Product’shstrand
weaknesses w&vis other osteoarthritis treatments in that market or even the full factual
circumstances of the launch; but that is an issue of weight rather than admissibility
3. Prejudicial and Inflammatory Language

As for Sanofi’'s contention that Mr. Baldini expressiis opinions in inflammatory,
prejudicial language, even if true, it provides no reason to bar Mr. Baldini fronyitegtifThe
Court agrees with Elorac that, if Mr. Baldini uses inflammatory or prejudiciabige on the
witness stand, Sanofi may maite objection and the Court will instruct him to moderate his
language then Sanofi’'s motion to exclude Mr. Baldini’'s testimony is denied.

B. Paula Clancy

Sanofi moves to exclude the testimony of Paula Clancy, a Canadian trademygek. |
Sanofi claimghat part of the reason it could not launch the Product immediately upon receiving
regulatory approvalin July 2010 was that Lundbeck A/S (“Lundbeck”), a multinational
pharmaceutical company headquartered in Denmark, had formally opposed Winston's
applicaton for Canadian and European trademark registration of the Product’s proposed name

Civanex. In the opposition proceeding, Lundbeck contended that the proposed Civanex mark
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was too similar to the name of Lundbeck’s own product, Cipralex, a registered dr&diem
Canada and Europe. On April 26, 2010, Lundbeck prevailed iBEutsepeanopposition to
Winston’s Civanex trademark application Ostensibly based on these developments, Sanofi
insisted on pursing an alternative name for the problefcire launcimg it in Canada. Winston
and Sanofi ultimatelyabandoned “Civanex” and, after some wrangling over the new name,
agreed tdaunch the Product under the name “Zuact&lbrac’stheory is that the Lundbeck
opposition proceedings did not pose any serious risk t€amadiandaunch of the Produand,
by insisting that there was some such risk, Sanofi was only stalling fordifimelta sublicensee
to take over its obligations dar the license agreement.

In support of that theor¥lorac offerghe testimony oMs. Clancy who opines thagven
if Lundbeck had prevailed in opposing the registration of the Civanex mark in Cémaidasult
would not actually have prohibited theparties from marketing the Product under the name
“Civanex”; it would only rave meant that the Civanexark could not be registeredSeeDef.’s
Mem. in Supp. of Mot. to Exclude Testimony of Paula Clancy, Ex. A, Clancy Report a9, EC
No. 2641 (“[T]he commencement of opposition proceedings by Lundbeck coatdhave
prevented or impeded the marketing in Canada of the CIVANEX osteoarthritis.Qram
Further, based on her review of (1) the Civanex trademark application, (2ivlweex trade
name analsis performed byHealth Canadathe Canadian drug regulatory agency, (3) the
trademark register, which revealed several similar pharmaceutical trade wemes prefixes
or —ex suffixes, and (4) applicable decisional law, Ms. Clancy concludes thatvhsreome
chance that Winston would have prevailed in the Lundbeck opposition proceeding.

Ms. Clancy’s opinions do not closelly the facts of this case. Theis no dispute that

Winston might have been the prevailing party in the Lundbeck oppositiongeding. i}
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I -rrcr, (he fact that the

pending opposition proceeding did not, in a technical sense, bar the parties from procebding wit
the launch is of little relevan¢dehe key gedion is whether it was prudent (or commercially
reasonable, in the language of the license agreertemjoceed with the launch before the
Product’s trademark issues were resolved

In other words, theuestion the jury must answer with respect to the Civanex mark and
the Lundbeck opposition is how a reasonable commercial actor in Sanofi’s position would have
weighed the risks and benefits of the alterrestigvailable to it in light of the ongoing trademark
issues. On the one hand, Sanofi could have chosen to take full advantage of the data protection
period by proceeding immediately with the launch of the Product under the Civanexmam
this course of action would have carried the risk that Lundbeck might diéparate trademark
infringement agon in the future, which, regardless of the outcpmeght have been a costly
entanglement On the other hand, Sanofi could have chosen to wait until it could resolve the
trademark issueone way or anothehefore proceeding with the launch, which woutlave
protected the company from exposure to an infringement action, but would have wasted some
portion of the period of exclusivity the parties enjoyed during the data protectiod,pghen
the Product was protected from generic competition.

The corret or likely outcome of the Lundbeck opposition proceeding, from a legal
perspective, and its legal consequences are less important than the reasssalfl&anofi's
assessment of the risks front@mmercialperspective. fie Court agrees with Sanofi thds.

Clancy’s opinions would be of minimal use to the trier of factietermining which course of
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action was the commercially reasonable,a®ed admitting her testimony runs an unnecessary
risk of prejudicing defendant by giving a misleading “gloss>qfegtise,” cf. Victory Records,
Inc. v. Virgin Records Am., IndNo. 08 C 3977, 2011 WL 382743, at *2 (N.D. Ill. Feb. 3, 2011),
to Elorac’s position that the Civanex trademark issues were not serious enough to be the true
reason why Sanofi delayed launching the Prodda.Sanofi explains, Ms. Clancy’s opams
are purely legal in natur@nd they therefore provide little insight into how Sanofi's corporate
decisionmakers should have weighed these risks. Any relevant insight they dieprothat
regard is vastly outweighed by the danger of prejudiSeeHarbor Ins. Co. v. Cont’| Bank
Corp, 922 F.2d 357, 366 (7th Cir. 199()olding tha by allowing a lawyer to give a legal
opinion as an expert witness, the district court “allowed the jury to infeittbatld look to that
witness for legal guidance[,] and . . . impermissibly tilted the balance oérpbetween the
parties”) see alsaloseph v. Carng®No. 13CV-2279, 2015 WL 2091903, at *2 (N.D. Ill. Apr.
30, 2015)(citing Harbor Ins. Co). Ms. Clancy’s proposed testimony is more prejudicial than
probative. To the extent there is any dispute at trial about the potentialdegakquences of a
proceeding such as the Lundbeck opposition, which seems unlikely, the Court will be able to
instruct the jury on these mattets Sanofi's motion to exclude Ms. Clancy’s testimony is
granted.
C. Ahnal Purohit

Sanofi moves to exclude the testimony of Dr. Ahnal Purohit. Dr. Purohit is presmdent a

chief executive officer of Purohit Navigation, a firm that provides marketing edadvertising

services and market research to health care and pharmaceutical companies.in&héhap

3 The Court’s reasoning that it will be able to instruct the jury on Canaaliamiy seerfike overreachingbut the
parties have already briefed issues of foreign law in this sased.g.Def.'s Mem. in Opp. to PIl.'s Mot. to Compel
Deposition of Jon Fairest in Montreal, ECF No. 87, and Pl.’'s Reply BIF, & 105), and they will no doubt be
able to assist the Court by doing so agidinecessary.
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Sanofi’s efforts to market, promatand sell the Product were not consistent with those generally
used by similar companies in similar circumstances. To reach her opinion, Dr.t Baesbhed

for pharmaceutical products that she judged to be analdgotie Poduct because they had
similar indications or were in the same therapeutic category and had sinelape#ntial. She
selected Pennsaid, a topical analgesic used to treat osteoarthritis, and-Oyeyian injection
used for the same purposad conpared the efforts made to market those producg&atwfi's
efforts to market the Product. Dr. Purohit concluded that Sanofi did not make commerciall
reasonable efforts to market the Product because it did not devise a marketingopéhttathe
Product and itfailed to execute even the standard sales tactics it included in its plan.

Sanofi argues that Dr. Purohit has no expertise in “commercialization’aofgiceutical
products; her expertise is in marketing and advertisindin Sanofi’'s view that expertisés too
narrow to qualify her tmpine on the broader issue what constituted reasonable efforts t
“‘commercialize” the Produainder all the facts and circumstancdaurther, Sanofi argues that
Dr. Purohit is unqualified because diees o experience in Canadian marketing. Finally, Sanofi
argues that Dr. Purohit’s opinion is not reliable or helpful to the trier of fact betauskee did
not specifically analyze how similarly sized companies marketed inted®teloped products,
which are key factors in the commercial reasonableness inquiry based on the larfgaeg®on
1.9 of the license agreement, (b) she did not select appropriate analogs for the Paddiagt, a
she relied on false assumptions about the marketing efforts Saofisasublicensees made,
essentially making adverse inferences against Sanofi and its sublicesieges/er she did not
have adequate evidence of the particular promotional activity she was egpedtnd.

None of these arguments is persuasive. First, Sanofi does not deny that marigting a

advertising are a critical component of “commercialization,” so it woulchdeefollow that if
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Sanofi did not make commercially reasonable efforts to market, advertise, andtgribra
Product, then it did not make reasonable efforts to commercialize it. Thus, thedlsud $ee
why it should bar Dr. Purohit's testimony merely because she is not an expert in
“‘commercialization”; an opinion on the commercial reasonableness of marketorts,efo
whatever exant (if at all) “commercialization” refers to somethibgoderthan these efforts,
would certainly beof great assistanct® the jury in determining whethe8anofi had made
reasonable efforts to commercialize the Product.

Second, as the Court explained above with respect to the testimony of Mr. Balelini, t
fact that Dr. Purohit may have limited experience with the Canadian pharmaceaikal goes
to the weight the jury should give her testimony rather than its admissibility.lofescEexplains
in its response brief, Dr. Purohit has long, vast experience in the field of pharmaceutica
marketing (ECF No. 298 at’B), including significant experience in Canadh &t 57, 1618).
Like Mr. Baldini, Dr. Purohit opined on generalpplicable principlesf marketing that will not
vary significantly from market to market and jurisdiction to jurisdictiotd. &t 18.) To the
extent Sanofi believes that she is not sufficiently familiar with the Canadidtetriarcredibly
opine on the adequacy of Sanofrarketing effort in this case, Sanofi is free to argue as much
to the jury and to explore Dr. Purohit's experience on eeassnination, buthe Court does not
agree that this potential weakness in her testimony provides a reason to @xclude i

Similarly, Sanofi’'s criticism of Dr. Purohit'snethodologygoes to weight rather than
admissibility. Sanofi is free to argue that Pennsaid and Sy@nscare not close analogs to the
Product, or that certain portions of Dr. Purohit’s opinions are inciolbecause they are based on
an incorrect understanding of the facts; but as with Mr. Baldini, the core of her ogifeymed

by applyingher long experience in pharmaceutical marketing to the essential facts of ¢hie cas
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opine on the adequacy of Sanofi's marketing effort and whether Sanofi and its seelcens
employed the standard marketing tactics she would have expected any reasonkdtier toar
employ. To the extent that Dr. Purohit may have overlogamtireasos to deviate from that
standardn this particular caseas Sanofi arguesSanofi must so demonstrate at trihle Court
will not bar Dr. Purohit’s testimongimply because Sanathinks that Dr. Purohit is using the
wrong drugs as analogsgeManpower, Inc. v. Ins. Co. of Ra.32 F.3d 796, 806, 808 (7th Cir.
2013) (“[AJrguments about how the selection of data inputs affect the merits of theusmoms
produced by an accepted methodology should normally be left to the junyligr opinion is
based on incorrect factual assumpti@eeRichman 415 F. Supp. 2d at 942. Sanofi’'s motion to
exclude Dr. Purohit’s testimony is denied.
D. Richard L. Manning

Sanofi moves to exclude the expert testimony of Dr. Richard L. Manning. Dr. Manning
is a partner at Bates White LLC, an economic stadistical consulting firm. As a member of
the Life Sciences Practice Group, he specializes in economic and statisticaisanfatiamages
in litigation, as well as the economics of business strategy and public @sli®si in health care
and relatedindustries. He regularly opines on claims of damages in the pharmaceutical,
biotechnology and health care industries. (Elorac Resp. Br. (Manning) at 4, ECF No. 296.)

Dr. Manning opines on Elorac’'s damages from Sanddileged failure to make
reasonald efforts to commercialize the Product andaitegedmiscalculation of royaltiesDr.
Manning used a “benchmark” approach, akin to Dr. Purghit’'scalculate Elorac’s damages
from the lack of reasonable commercialization effortisat is, analyzed the marketing
expenditureghat a different pharmaceutical compamadeto promotea benchmark product

similar to Civamide Creajmandcalculatedbased on that analysmow Civamide Cream would
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have fared if Sanofi had made the same level of marketwestmen Dr. Manningselected
Pennsaid, the “only other prescription topical analgesic for [osteoartheldd¢d knee pain
available in Canada’d., Ex. B, Manning Report, § 14), as his benchmark product.

According to Dr. Manning, economists commonly gmal the impact of marketing by
treating marketing as an investment in the “stock” of a prodinis. mode of analysis recognizes
that advertising and other promotional activities provide a benefit that may btesbsa
particular product not onlwhile thoseactivities are ongoing, but also for some time after they
have ceased.Under this theorya product’'s “stock” of marketing capital grows as marketing
expenditures grow, but after they cease, it depreciates over time, just ysicGalphsset does,
because consumers eventually forget the information they learned about the. product

Dr. Manning calculatedthe “capital stock” the marketing expenditures built in the
Pennsaid productin order to measurethe relationship between Pennsaid’s marketing
expenditures and product sales. Dr. Manrfingf calculated a depreciation rate for Pennsaid
based on the rate at which Pennsaid sales declined after active marketing of Penreshith ceas
2010. Then, he calculated the initial marketing stock of Pennsaid by taking Pennsaid’'s
marketing expenditures in 2003, the first year the product was on the market, aradgréuleic
figure according to the depreciation rate. For each subsequent year, he addedkéimgn
expenditures for that year to the existing marketing stock and reduced theafigarding to the
depreciation rate. By performing these calcalet, Dr. Manning was able to determine
Pennsaid’s rate of responsiveness to marketiagthe rate by which an increase in marketing
expenditures increased sales.

To calculate Elorac’s economic damages, Dr. Manning applied Pennsaid’s rate of

marketirg responsiveness to the yearly marketing expenditure projections Sanofi gripare
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the Product around the time it entered into the license agreement in ordemtiee%utfor”

yearly sales figures for the Product. For this portion of his analysidyinning relied on a
documen| I (Aug. 31, 2016 Strongosky Decl., Ex. 7, ECF No-12a934,

which Sanoft prepar
I B conizined scis of hypotheiical
projections

Sanofi argues that this method is unreliable for a number of reasons. Fiodt,eé8gues
it is unreliable because Dr. Manning does not accourth®ipossibility that factors other than
the lack of marketing effort contributed to the Produptsr sales performance by performing a
regression analysiswhich it claims the Seventh Circuit has adopted as “stand@ef”§ Mem.
in Supp. of Mot. to Exclude Dr. Manning’'s Testimoay 15, ECF No. 272) and which Dr.
Manning must use unless he or Elorac can show that “some problem blocked the use of
multivariate regression [orpther [such] statistical tools. Zenith Elecs. Corp. v. WHV
Broadcasting Corp. 395 F.3d 416, 4197th Cir. 2005). Second, Sanofi argues that Dr.
Manning’s analysis is flaad because he lacks the expertise to determine whether Pennsaid is an
appropriate benchmark. Third, Sanofi argues that Dr. Manning’'s analysssvedfbecause he

relies on internal marketing projections that were not prepared with scielgfaiic and e is not

* “Multiple regression analysis is a statistical tool used to understanelatienship between or among two or more
variables. Multiple regression inw@s a variable to be explainedaalled the dependent variabl@nd additional
explanatory variables that are thought to predoc be associated with changes in the dependent variable. For
example, a multiple regression analysis might estimate the effect ofithieen of years of work on salary. Salary
would be the dependent variable to be explained; the years of experiencebwoilld explanatory variable.
Daniel L. Rubinfeld Reference Guide ovultiple Regressionn Fed. Judicial Ctr.Reference Manual on Scientific
Evidence303 (3d ed.2011), available athttps://www.fjc.gov/sites/default/files/2015/SciMan3D01.zifd 2011

WL 7724257.
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gualified to assess their reasonableness and reliability himself.lyFi@ahofi argues thdbr.
Manning’s tackeebn opinion on miscalculated royaltiegll not assist the trier of fact because it
is a simple matter of arithmetic that dayperson can perform.

As the Court will explain below, Sanofi’'s arguments are without merit.

1. Failure to Use Regression Analysis or Show That It Could Not Be Used

Sanofiplaces greaimportance on the fathat Dr. Manning did not perform a regression
analysis, but contrary to Sanofi’'s contention, the Seventh Circuit has not held thasioegres
analysis, or something like it, is necessary to establish economic damagedriach of
contract in commercial litigation.

In Zenith the case on which Sai@rincipally relies,a company that broadcast a digital
television signal in San Juan, Puerto Rico, and sold televisidoséioxes to allow customers
to receive it, claimed that its supplier breached its contract by providingomséettop boxes.
The company’s expert’s theory was that if the boxes had met the comppegications, the
company would have experienced “rapid growth paralleling that of DirecThg” l¢ading
satellite broadcastet the time 395 F.3d at 418. Based on data desuogfdirecTV’s actual
market penetrationn Puerto Rico from 1999 to 2002, the expert calculated projections of
DirecTV’s subscriber growth from 2002 through 2008eeZenith No. 01C 4366, 2003 WL
21506808, at *B (N.D. Ill. June 27, 2003)Then, the expert estimated what percentage of the
projected new DirecTV subscribers would have subscribed to the company’s dupidtdsting
service. But when asked how he had generated the2@02tprojections for DirecTV, he cited
only his own indistry experience and expertis&enith 395 F.3d at 418. He did not use
DirecTV’s experience in other markets for guidance, contending instead tleaieexe in other

markets is irrelevant because each market is unique. Under such circumsten&serith
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Circuit concluded that it was impossible even to identify a scientific or technical nodblgyd
underlying the expert’s opinionld. (“He either had no method or could not describe one. He
was relying on intuition, which won’t do.”). Further, theurt rejected the experttontention

that he could not rely odata fom markets other than San Juan because no other market was
sufficiently analogous, explainingpat while it was undoubtedly true that “cities differ in size,
average income, levels etlucation, availability of over-tha TV signals, and other factors that
might affect . . . demand . . ., social science has tools to isolate the effeutkiple variables

and determine how they influence one dependent variable,” such as salesahfany’ set

top boxes.Id. at 418-19. The court cited regression analysis as “perhaps the leading toat in th
regard. Id. at 419.

Thus, inZenith the Seventh Circuit cited regression analysis merely to show that there

was no merit in the expertdaim that he had to rely on what was essentially just “intuition”
because there was no scientific methioat would have been suitablederthe circumstances.
But that conclusion is of limited applicability here because Dr. Mandich@mploy a scientific
method. As the Court described above, Dr. Manning explained that he proceeded by salecting
benchmark product, analyzing the relationship between its sales and the amount ofpeahey s
to market it, and using the benchmark producite of responsiveness to marketing to calculate
what sales of Civamide Cream might have been if Sanofi had spent whatnalyigianned to
spendo market it Dr. Manning did not vaguely cite his own experience and expertise or rely on
his own “intuition,” nor was he unable to describe his method, and noth#enithor any other
Seventh Circuit case required him to use a particular methodology suchessieganalysis.

The question Dr. Manning and Elorawist answer is not why he did not usgression

analysis, but whether the method he did use is reliable. Elorac cites a numbesaoh agisich
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courts have accepted similar “benchmark” or “yardstick” methodSee Elorac Resp. Br.
(Manning) at 89, ECF No. 296.) The Court is persuadbat benchmarking is a valid
methodology, and to the extent Sanofi argues that other factors besides its ngarketi
expenditures likely affected the performance of the Product, it merely rassmses of
causation,” which are “questions of fact that a jury is well equipped to wei§eé, e.g.,
Orthofix Inc. v. GordonNo. 13CV-01463, 2016 WL 1273160, at *3-4 (C.D. Ill. Mar. 1, 2016).

Sanofi argues that the cases Elorac cites are distinguishable because, in thtsroass,
factors distinguish Pennsaid from the Product that Pennsaid’s responsivemesketiing is not
instructive. But this objection goes to the weight of the expert's testimony, rather than its
admissibility. The Seventh Circuit has explained that an expert’'s reliabgit{primarily a
guestion of the validity of the methodology employed by an expert, not the quality of ¢he dat
used in applying the methodolafjyyManpower 732 F.3dat 806. “The district court usurps the
role of the jury, and therefore abuses its discretion, if it unduly scrutinizes they eqpiahe
expert's data and conclusions rather than the reliability of the methodologexibert
employed.” Id. “The reliability of data and assumptions used in applying a methodology is
tested by the adversarial process and deterd by the jury.” Id. at 808. “[A]Jrguments about
how the selection of data inputs affect the merits of the conclusions producedaogepted
methodology should normally be left to the juryld. The Pennsaid data are among the “data
inputs” Dr. Manning used, and scrutiny of such data is “normally” reserved for the jur

A district court should exclude proposed expert testimony based on the unrelidbility o
the data inputs only when they have “no quantitative or qualitative connection to the
methodalogy employed.” Id. If there is some “rational connection between thia dend the

opinion[,] an expert’'s reliance on faulty information is a matter to be explore cross
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examination,” rather than a matter for the Court to decide Baubert motion. Id. at 809
(citing Walker v. Soo Line R.R. CQ0Q8 F.3d 581, 589 (7th Cir. 2000)). In this case, there was a
“rational connection” between the Pennsaid data and Dr. Manrdag'sigepinion There is
copiows evidence, includingomein Sanofi's ownrecords, that Pennsaid is a closely analogous
product to Civamide Cream in terms of its indication and applicatijjjj | Gz
I (<'oac Resp.
Br. (Manning)at 18.) See Eike v. Allergan, In¢.No. 12CV-1141, 2015 WL 6082310, at *3
(S.D. lll. Sept. 14, 2015)“[Like] the opponents of the expert testimony Manpower,
Defendants are challenging the reliability of the data inputs Dr. Kriegler ins@is model.
However, his use of data supplied in discovery was not improper or unreliable as experts
commonly use data supplied in litigation. While thepprety of Dr. Krieglers selection of data
inputs may be relevant to the weight to be accorded his testimony, it [hasanagbon
admissibility] underDaubert”); cf. Loeffel Steel Pragl, Inc. v. Delta Brands, Inc387 F. Supp.
2d 794, 81314 (N.D. Ill. 2005) (barring expert's damages opinion based on a “yardstick”
approach because the exp#atew nothing about . . such critical factors as what services the
[yardstick] companies provided . . . and other critical aspects diusieessésother thanthat
they were in the same broad industry as the plajatiffine thereforeeould not reliably opine on
whether they wre suitably comparable yardstitks

Sanofi will be free to argue that, based on key differences between the Product and
Pennsaid, the Produmever wouldhave responded to marketing as well as Penndaid
regardless of how much Sanofi spent, thattis a matter for the jury to consider. Sarwds not
established thd&ennsaid lacks any “rational connection” to the Product, so Dr. Manning’s use of

Pennsaid as a benchmark provides no reason to exclude his testimony.
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2. Scope of Expertise and Selection of Pennsaid as Benchmark
Sanofi makes the related argument that Dr. Manning is not qualified to Belat$aid as
an analog because he is an economist without formal training in pharmacology anejeahd
as such, he is unable to assess whether thieetiar Pennsaid might critically differ from the
market for the Product based on contraindications with other drugs or other such factors. D
Manning explained in his report that Pennsaid is the “only other prescription tapatgesic for

[osteoarthitis]-related knee pain available in Canada,” and he relieevadence in the record,

including evidence of marketing materials produced by S{ GGG

I (O<f.'s Mem, Ex. B,Manning Report at &£CF No. 2721.) To the extent

the productdiffered, it was possible that the differences might m@keamide Creanmore
responsive to marketing, rather than |{ G

(Id., Ex. Bat 10.) In any case, Dr. Manning found evidence in the record that Sanofi had “done
market research and surveyed physicians and othdrsgg. A, Manning Dep. at 73:43:16) in
assessing how the Product might stack up against competitors, and he searcloedirttents
Sanofi produced for other potential benchmarks, but he believed Pennsaid was the clokest matc
because it was the only other prescription topasaigesic available in Canadag potential
competitors identified in the documents he reviewed were all either oral eprescription.
Further,he explained that in selecting Pennsaid, he relied on his “expertise as an ecwithmist
deep familiarity with the pharmaceutical industrytl.( Ex. A at 76:1121), and on “basic
economic reasoning” dictating that in selecting a benchmark, he should “keep . . nttassta

many “qualty characteristics” as possilie., Ex. A at 71:14-72)
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Dr. Manningapplied his expertise and long experience emaébonomic analysis of health
care and pharmaceutical issuesht facts he found in the record to confirm that Pennsaid was a
close enough analog serveas a fair benchmark. The Coedncludeghat he was qualified to
perform this analysiand his aalysis is reliable in this respedt he erred by choosing the wrong
benchmark product, Sanofi may attempt to so demonstrate orext@ssnation but it provides
no reason to bar his testimony.

3. Use of Sanofi’'s Marketing Projections

Sanofi challenges Dr. Manning’s use of the projections of marketing expent.Jres
I o~ the grounds that Dr. Manning was not qualified to assess whether these
figures represented reasonable amounts to spend on the marketing of the Bradthetrefore
using themunderminesthe reliability of his model. But, as the Court explained above, the
proper subject of &Daubert motion to exclude expert testimony is the reliability of the
methodology not the reliability of the data inputs, assugitinere is a “rational connection
between the data and the opinionManpower 732 F.3d at 809.There certainlyis such a
“rational connection” here; Dr. Manning uses the very figures that Sanofi plannedntb @ape
marketing the Product when it contracted to do so. These figures may have beengglim
and theevidence at triamay showthat it was commercially reasonable to deviate from them in
light of later events, but these are matters Sanofi can explore oreggrafmation, prove by
putting on its own evidence, and explain to the jury at argumidothing prevents a damages
expert from making aeasonabl@assunption in calculating damagesSee, e.g.Qrthofix, 2016
WL 1273160, at *3* It is entirely appropriate for a damages expert to assiamiéty for the
purposes of his or her opinion. To hold otherwise would be illodigalquoting Sys. Dev.

Integration, LLC v. Computer Scis. Cqrp86 F. Supp. 2d 873, 882 (N.D. Ill. 201.2)
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Sanofi again relies heavily afenith in which the Seveh Circuit barred the television
company from using its internal projections of subscriber growth as the fbasis expert’s
estimate of lost profits because its own internal growth projections “exdext hopes rather
than the results of scientifenalysis.” 395 F.3d at 420. Bdenithis inapposite on this point.
Dr. Manning did not use hopeful projections of the Produsdles potentialcf. Target Mkt.
Pub., Inc. v. ADVO, In¢136 F.3d 1139, 1145 (7th Cir. 1998) (distinguistginess’s nduly
speculative projection of “target profifrom “projection of actual profits})or even sober

projections of the Product’'s expectease performanc¢cahat he used was the plan for marketing

expenditure S . which Sanofi had
I :cause i was a plan for expendilures,

not a projection of sales, t- marketingplan was notan exercise irspeculative or hopeful
prognosticationn the sense that it depended on factors outside the parties’ direct control, such as
physician or patient preferences, as projected sales groigtit Rather Sanofi wouldalways

have been in full control of how much it chose to spend to market or promote the Product.

What Dr. Manning’s opinion boils down to is a projection of what Sanofi's sales would
have been if Sanofi had actually spent what it planned to spend to market the Product, based on
the benchmark rate of responsiveness to marketing that he calculated. Sanofi fnéié he
attempt to establish, through creessamination, evidence or argument, that it was ultimately not
commercially reasonable to spend the amounts it had plaorspénd at the time it entered into
the license agreement. A jury is well equipped to weigh the evidence bearimg matter and
make its own determination as to whether- marketing projections providécaesuf
foundation for Dr. Manning’s opinion; this Court would usurp the role of the jury by making it

own determination.
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4. Miscalculation of Royalties

Finally, Sanofi argues that Dr. Manning’s testimony3anofi’'s allegedmiscalculation
of royalties should be excluded because it is mere arithmetic, which a laypgecsongetent to
perform. But as one court of this district has recently explained, simplstiages calculations
are not necessarily inadmissible if theyulbbe helpful to the trier of fact:

As the Seventh Circuit has stated, “[a] jury cannot keep in mind all of the figures

that might enter into a determination [of damages]. Computations and summaries

based upon evidence before the Court, in many instances, would be very helpful

to a jury.”Wirtz v. Turner330 F.2d 11, 14 (7th Cir. 1964) (holding that expert

testimony of an accountant on the issue of damages calculations under the FLSA
would assist the trier of fact and was ultimately admissible).

Smith v. Family Video Movie Club, Ind&No. 12CV-1773, 2015 WL 1542663, at *5 (N.D. Il
Mar. 31, 2015). There can be no doubt that Dr. Manning’s calculations would be helpful to the
jury. Sanofi argues that admitting Dr. Manning’s testimony on this point lgilid‘gravitasto
Elorac’s incorrect interpretation of the License Agreement.” (Def.’s Mér34, ECF No. 272.)
But adequate instructions will prevent the jury from confusing an issue of damaty an issue
of liability. The jury will undoubtedly be able to understand that it may not awaragksn
regardless of whether the evidence reveals a valid measuranaigds, ifElorac does not
establish its right to them by proving that its interpretation of the contract istcofieere is no
danger of undue prejudice from these calculations.

Sanofi’'s motion to exclude Dr. Manning’s testimony is denied.

E. Edward Walton

Sanofi moves to exclude the testimony of Dr. Edward Walton. Dr. Walton has a Ph.D. in
genetics and is the CEO of PharmaVentures Ltd., a company that facilitatesinicen
transactions in the healttare industry. He opines that, if the Product’s Canadian launch had

been a commercial success, lucrative licensing opportunities would haveefbliowhe United
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States, Europe, and Japan. Specifically, Dr. Walton opines that if the Product hadl riesach
shortterm sales target (Jjjj ] r'aintiff would have been able to find licensing
partneran other marketsvithin a year. According to Dr. Walton, these licensing partners would
have been willing to fund the clinical studies necessary to secure reg@pfogral in markets
such as th&Jnited States, Europe, and Japan. Armed with the studies these licensing partners
would have funded, Dr. Walton opines, plaintiff could have obtained regulatory approval for the
Product in these three marketsd begun selling them thenathin three yees of the Canadian
launch. Dr. Walton also offers an opinion tre present value dloracs Canadian damages
based on Sanofi's Canadian projections.

Dr. Walton calculated the sales potential of the Product in the United States, Buwlope a
Japan bysing Sanofi’'s February 2011 Canadian sales forecast as a starting peicalctlated
an “epidemiology factor,” which accounts for the relative prevalence of otgbs in Canada,
the United States, Europe and Japan, as well as a “pricing factor” addohnts for differences
in the relative prices of pharmaceuticals in those markets, and extrapotatethé February
2011 Canadian forecast, applying the epidemiology factor and pricing factoadbriedividual
market to create sales forecasts ftwetProduct in those markets. Then, Dr. Walton used
benchmark products to estimate the licensing fees Civamide Cream could have dethman
based on the sales forecasts he created, ultimately concludirijdreats damages due to lost
revenue in these magts totaled somewhere between $360 million and $490 million.

Sanofi argues that Dr. Walton’s opinion is not based on sufficient facts or data and i
connected to the data only by hse dixit (or sayso). According to Sangfiits internal
Canadian sak projections are not sufficiently reliable data to support Dr. Walton’s opimion; i

fact, Dr. Walton admitted that in his ordinary practice outside the contextgaitiin, he would
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generate his own projections rather than rely on another paRwyither, Sanofi argues that Dr.
Walton is unqualified to assess the Product’s prospects for attaining regappyoval in the
United States, Europe and Japan because his expertise is in licensing pharahgreducts,
not obtaining regulatory approval for them.

The Court has already explained, in its discussion of Dr. Manning’s opinion, thatycrut
of “the quality of the expert's data and conclusions,” as opposed to his methodology, is
“normally” reserved for the juryManpower 732 F.3d at 806. The court concerns itself with
“assessing the reliability of the methodolegthe framework—of the expert's analysis,”
whereas “the reliability of data and assumptions used in applying a methodddbg’ jury’s
concern.lId. at 808.

But this is “a far cry from an ironclad rule” that a court may never erchrd expert
opinion on the ground that it is “too speculative as a matter of law,” if the opinion is based on
unrealistic assumptionsTarget Mkt. Puh.136 F.3d at 114@nternalquotation marks omitted)
see FailSafe, L.L.C. v. A.O. Smith Corg44 F. Supp. 2d 870, 8943 (E.D. Wis. 2010) (citing
Targe). The Supreme Court has upheld the exclusion of expert testimony that “did not rise
above subjective belief or unsupported speculation,” reasoning that “[tJrained eoqgan®nly
extrapolate from existing data[, but] nothing in eitBaubertor the Federal Rules of Evidence
requires a district court to admit opinion evidence that is connected to exiatengnly by the
ipse dixit of the expert.” Gen. Elec. Co. v. Joingb22 U.S. 136, 140, 146 (1997) (internal
guotation marks omitted). If an expert makes assumptions that creaegtédat an analytical
gap between the data and the opinion proffered,” then it is propetctade his testimony as
“unsupported speculation.”Target 136 F.3d at 1144 (quotintpiner, 522 U.S. at 140, 146);

see alsoLester v. Resolution Trust Cor®94 F.2d 1247, 12523 (7th Cir. 1993) (affirming

28



district courts ruling that expert testimmyy on lost profits for Phases Il and Il of failed
construction project should have been excludedausehe assumption thaPhase land the
underlyinginfrastructurewould haveeverbeen completed, regardless of whether the opposing
party breached its contragtas mere speculatipn

The Court agrees with Sanofi that Dr. Walton’s opinion isralbly rooted in facts or
data because it is based on assumptions that are essentially specEletty¢he foundatiomor
Dr. Walton’s opinionis Sand’s February 2011 internal projections, and Sanafiying heavily
on the Seventh Circuit’'s decision Zenith arguesthat these projections are not sufficiently
reliable to support expert testimon$ee395 F.3d at 420holding thatinternal sales projections
offered into evidence to prove damages were unreliable aadmissible becaus¢hey
“represent[ed]hopes rather than theesults of scientific analysis”). Elorac attempts to
distinguish the decision in its brief, bdéenithis squarely on point.See id.(citing Target 136
F.3d at 1145-46).

Elorac argues that Dr. Walton used Sanofi’'s own projections, rather than building up
independent projections himself (which he admitted he might have done in advisiiegita
outside thelitigation context), precisely because Sanofi prepdtezin, so they shoulde
uncontroversial and unobjectionable to SanofDef(’'s Mem. in Supp. of Mot. to Exclude
Testimony of Dr. Walton, Ex. A, Walton Dep. at 184185:1, ECF No. 274, see also idat
124:16426:1 (explaining that Dr. Walton attempted to select “the most conservative nstimbe
in reliance on “Sanofi’'s own judgment on the performance of the product in CanaBat)as
the Seventh Circuit explained Zenith an expert opinion musést on a scientific analysis, not
on someone’s “sago, whether the person doing the saying is a corporate manager [such as the

person who prepared Sanofi’'s projections] or a putative expert.” 395 F.3d at 420. hakraut
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demonstrated that the Febrye2011 sales forecast was the product of a sufficiently reliable
forecasting process, rather than a hopeful sales target. Under such teino@ssthe expert
opinion is not a permissible extrapolation from existing data but an exercise utasipectiat is
“connected to existing data only by tipse dixitof the expert.”Id. (quotingJoiner, 522 U.S. at
146)>

Even if the February 2011 sales forecast were sufficiently reliable totferbasis for
Dr. Walton’s analysis, Dr. Walton made other assumptions that are also elysspéallative.
First, he assumed that if the Product’s launch was successful, hidéfined as exceedi.
I i sales inits first year, lucrative licensing opportunities outside of Canaula
arise—but he never explained with any degree of specificity why his experience orpaig ex
analysis led him to believe that Galtan sales of a certain magnitude would be the factor that
would push other pharmaceutical companies to extend licensing offers to Winston. Upon
examination on this point, Dr. Walton could not articulate why |||} figure was
important other thathat it would give the Product a record of succed3ef.’s Mem.,Ex. A,
Walton Dep. at 120:1521:9, ECF No. 274.) But he also testified that il fioure
represented a success because it was a target Sanofi set. It is unclear tenyisd lpensing
partner should have cared about Sanofi's internal sales target, and Dr. Walton coulthaot fur
explain why|ll or any particular sales figure was necgsta entice prospective
licensees (See id.at 130:21131:5.) In shortDr. Wdton could not explainvhy or how the

Product’'ssales record should have hadediect on licensing opportunities, and since the failure

® Sanofi also argues that Dr. Walton’s Canadian damages opinioll df®excluded because it is based on basic
math. The Court need not address this argument because the Catzadéges opinion also uses the February
2011 Canadian projaohs as its starting point; therefolike the foreign damages opiniobhmust be excludedn

that basis
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to meet the sales goal is the basis for the whole analysis, the methodologgesolés
unreliable.

But even if theCourt were to leave aside the issue of the sales threshold necessary t
attract licenseedr. Waltons estimates of the potential lost revenue to Elorac from American,
European and Japanese licensing deals are unreliable for the additional reatmy #ssuine,

without adequate justification, that the product would have obtained regulatory apprihede

markets.
I (5. 31, 2016 Strongosky Decl, Ex. 10
at 24, ECF No. 274 at 110
I (., Ex. 17 ai 1, ECF No.

2792 at 74.) Winston knew that, to obtain regulatory approval in markets worldwide, it would
have to perform additional studies and supply additional information, which it could nak taffor
do without the suppt of a wellfunded licensing partner.Sé€e id. Ex. 31, Elorac 30(b)(6) Dep.
at 79:1781:20, ECF No. 273 at 160;id., Ex. 32, Joel E. Bernstein, M.D., Dep. at 5682,
ECF No. 279-3 at 165-66.)
Dr. Walton never describes what form the additional studies should have taken in order to

satisfy the regulatory authorities of Europe, the United States and Japan, d¢ihevhietlihood
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would have been of achieving results in those studies that would have satisfied thoseeguthori

Dr. Waltonsimply assumes that a hypothetical competentBee would have been able
to fund appropriate studies and otherwise “take the best approach” to obtainingorggula
approval and “getting entry” into the pharmaceutical markets in Europe, thed(8tates, and
Japan—in fact, he testified that he believieé$o a “certainty— because “the product was already
approved in Canada” and cases in which developed nations disagree on approval of a drug are a
“minority.” (Def.’s Mem., Ex. A, Walton Depat 58:2360:4, 62:464:4, ECF No. 274..) But
he concedeshat he is “not a regulatory expert,” and he is unable to explain what justifies his
“certainty” on this point. $eeid. at 52:1653:2, 62:465:11, 68:1570:9, 223:1224:10.) He
recognizes that drugs are sometimes approved in one jurisdiction but rografmt example,
Dr. Walton admitted that he knows that Pennsaidh2®beerapproved in the United States but
notin Canada, but he did not consider why the United States and Canada might have differed in
that case but would not in this oneld.(at 3678-368:10.) At one point he appears to use
marketing materials to assess the likelihood of regulatory approval in maggiad Canada
based on the fo N 0.
explaining how that would havseen sufficient to permit the Product to obtain approval in other
jurisdictions or to satisfy the concerns that the regulatory authorities in thetd &urope had

already expressedId( at 71:4-73:23.)



In short, Dr. Waltonassumeshat the Product would have been approved in other
jurisdictions because it was approved in Canada, buasisismptiorappears to be based little
more than a vague sense that the regulatory authorities of developed nationsdaol sinilar
conclusionson approvalof pharmaceuticals.Even assumingt is true that, in Dr. Walton’s
experience,developed nations usually agree on approval of pharmaceuticals, Dr. Walton is
unable to connect that principle this case based on any particularized facts suelspgescts of
the Product or the particular regulatasgimesof the markets on which he is opiningsee
Crawford Supply Grp., Inc. v. Bank of Am., N.No. 09CV-2513, 2011 WL 4840965, at *3
(N.D. lll. Oct. 12, 2011)rejecting expert's proposed testimobgsed on his prior experience
because “he never draws explicit connections between specific incidences os fessoihis
professional history and the [facts of the casdfg¢l. R. Evid. 7B, Advisory Comm. Notes'lf
the witness is relying solely or primarily on experience, then the witness explain how that
experience leads to the conclusion reached, why that experience is a sufficient odses fo
opinion, and how that experience is reliably applied todbesf”).

Under these circumstances,. Walton’s opinion does not establish damages that are
reasonably certain to have flowed from the breach, ratherftbemweaknesses in the Product
itself.® See Lester994 F.2d at 12583. Because there is no firm factual basis for his

assumptions thabanofi's February 2011 sales forecast is reliable andetréy Product sales

®The Court is mindful of the fact that Dr. Walton conceives of his opilais a damages opinion, not a causation
opinion; as he explained athileposition, other experts will opine on whether Sanofi made canathereasonable
efforts to commercialize the Product, and his task is merely to quéintifdamage caused by any breach of that
obligation, assuming it occurredld(at 120:15122:7.) Buteven assuming Sanofi’s liability under the contract,
Elorac must still establish that it is reasonably certfzéih the damages it seeks are a consequence of the breach, not
someother factor. The Court fails teeehow Dr. Waltons damages opinion assists the trier of fact if, as Dr.
Walton’s testimony sometimes seemed to suggest, it does not bedretiremthe damages flow from the alleged
breach; any opinion that purports to measure damages without making & jdgo whicleffects stem from the
breach and which do not is useless. Dr. Walton confuses the questioletifer Sanofi may have “caused”
violation of the license agreement with the question of whether Sanofi’'s violaficdheolicense agreement,
assuming it happed, “caused” Elorac’s damagég can assume the first kind of causation but not the second
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would have drawn potential licensees who would have been able to obtain regylptomabto
market the Product in other jurisdictions, there is too great an “analyticddedaeen the data
and the opinion,” which amounts to “unsupported speculation” based on little more than Dr.
Walton's ipse dixit’ SeeTarget 136 F.3d at 1144 (citingoiner, 522 U.S. at 140, 146). The
motion to exclude Dr. Walton’s testimony is granted.
V. PLAINTIFF'S MOTIONS TO EXCLUDE DEFENDANT’'S EXPERTS

A. John Buckingham

Elorac moves to exclude the testimony of John Buckingham, a consultant and former
executive in the pharmaceutical industry with experience marketing pharnsat@untiducts in
Canada. Mr. Buckingham opines that, weighing all the various facts and siatwo®@s Sanofi
used commercially reasonable efforts to bring the Product to market.

Elorac argues that Mr. Buckinghant&stimonyshould be excluded because (1) he offers
legal conclusions as to ultimate issues, (2) his opinmmsSanofis efforts to assist wh
obtaining regulatory approvalre not relevant, (3he should not be permitted to testify on
subjects on which he has no expertise, such as trademark law or global econorhesh@yld
not be permitted to opine on the credibility of withesses such as Elorac’s Dr.efastein or
Sanofi’'s Manon Decelles or the state of mind of Sanofi management personnel, and (5) he
should not be permitted to testify based on his experience at Optimer and Ipsen, mdaigse
deposition, he refused to divulge panlars of that experience based on alleged confidentiality

agreements.

" Sanofi also argues that Dr. Walton’s opinion must be excluded becauserigiadified to select the appropriate
benchmark products in order to calculate gmtential value of any American, European, or Japanese licensing
deals. The Court need not address this argument because, even assurbing/Madton chose correct benchmark
products, his opinion is too speculative to be reliable.
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1. Legal conclusions on ultimate issues

Elorac’s broadest argument is that Mr. Buckingham should be barred frotyinigstnat
Sanofi used commercially reasonable efforts to market the Product, whica¢ Blgues, is an
impermissible legal conclusion on an ultimate issue.

Although Federal Rule of Evidence 704 removes the absolute prohibition some older
decisions had imposed against opinions on ultimate issues by providing that an opinion “is not
objectionable just because it embraces an ultimate issue,” the Advisory Commigeeifdain
that Rule 704 does not “lower the bar so as to admit all opinions.” Rules 701 and 702, which
require opinions to be helpful to the trier of fact, and Rule 403, which permits exclusion of
evidence if its probative value is outweighed by other factors such as umeglugiqe or waste of
time, “afford ample assurances against the admission of opinions which would teérétg
jury what result to reach.” Fed. R. Evid. 704, Advisory Comm. Notes. These rules alsb “st
ready to exclude opinions phrasedenms of inadequately explored legal criteria,; in other
words, an expert may not opine on legal issues on which a judge will instruatythéJnited
States v. Sinclajr74 F.3d 753, 758 n.1 (7th Cir. 1996). Thus, an expert may not invade the
province of the jury by simply telling it whose side to take on disputed isduast, nor may he
invade the province of the court by instructing the jury on legal issues; in eiflegitita expert’s
testimony is unhelpful.

In this case, thdicense agreenent sets out a staadl of “commercially reasonable
efforts’ that Sanofi must meet. Contract meaning is typically a question of law, bat fsvh
commercially reasonable” under the circumstances of this case is a “question.”of Saet
Metavante 619 F3d at 763. InMetavantethe Seventh Circuit held that the district court did not

err by admittingopiniontestimonyoffered by an expert with extensive experience inréhevant
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industryon whether a party performed its contract in a “commercially reasonable niaamer,
the terms of the contract explicitly requireldl. at 76262. The Seventh Circuit did not directly
address whether the expert’s opinion wasredmissibldegal conclusion, but one court in this
district has directly addresseéhnd rejeted—that argument.See Crawford2011 WL 4840965,
at *2 (citing Metavante 619 F.3d at 7662). In Crawford the courtexplained that expert
testimony ornthe commercial reasonableness of a party’s condagtbe admissible if it would
“assist the jury in determining a material fact” by providing information on inglu®rms that
are not matters of common knowledyéd. at *2,

This Court agrees with the reasoning Gfawford and finds it applicable here
“[O] pinions phrased in terms of inapeately explored legal critetianay be inadmissible, Fed.
R. Evid. 704, Advisory Comm. Notes, but Mr. Buckingham’s opinion will not be “inadequately
explored.” He will explain his opinion at length, as he has done in his report and higideposi
testimony. Additionally, the Court will instruct the juryhét it is not required to accept an
opinion witness’s conclusions,” which will help to “eliminate any potential umfiajudice” to
Elorac? See Dowe v. Nat'l R.R. Passenger Colyo. 0l-CV-5808, 2004 WL 887410, at *1
(N.D. lll. Apr. 26, 2004). With full explanation by the expert and proper instructjothé
Court, “testimony regarding the reasonableness or unreasonablenesscafaparonduct will
assist the jury in understanding the evidence and determining facts in issuell awod sumply
tell the jury what result to reach.1d. (internal quotation marks omitted)Elorac’s motion is

denied on this ground.

8 The court inCrawford ultimately did not admit the testimorpecause the expert did not sufficiently connect his
experience, which was the basis for his opintorthe facts of the case, but Mr. Buckingham’s proposed testimony
does not suffer from this defect.

° Of coure, Elorac is offering its own experts tme reasonableness of Sanofi's commercialization effertéch
makes itgposition on Mr. Buckingham'’s testimony surprising.
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2. Relevance of efforts to secure regulatory approval

Elorac seeks to exclude Mr. Buckingham’s testimony to the extent heewder an
opinion on Winston'’s efforts to secure regulatory approval for the Product.

Under thelicense agreement, it was Winston’s responsibility to obtain regulatory
approval forthe Product, which triggered Sanofi's commercialization obligation. Wirstost
attempt to obtain regulatory approval for the Product ended in a notice -ebngaliance from
Health Canada; in other words, the Product was rejected. At that poimtsamite assistance
from Sanofi, Winston reapplied and successfully obtained regulatory approval under a more
limited indication; namely, & ofi was approved for use only fess than three months and only
as an adjunctive treatment by patients who wemggusiSAIDs or COX2 inhibitors.

While the Productwas still awaiting Health Canada’s approwdlying the pendency of
the Lundbeck oppositioproceedinglescribed above in Part I11.B of tHidemorandum Opinion
andOrder, the parties decided to seek a mawe for the Product, but they did not immediately
agree on one. According to Sanofi, Dr. Joel Bernstein, Winston’s chief exeaitiver,
insisted on the name “Rheumoderm,” although Sanofi believed that Health Canada kedg unli
to approve that name, considering that the Prodsich treatment for osteoarthritis, not
rheumatoid arthritis. Nevertheless, Dr. Bernstein persistgaessing the application for the
name “Rheumoderm” before Health Canada, which utehparejected the name. Elorac’
theory as described above in Part 1ll.B, is that Sanofi never believed that there was ever
anything wrong with the Product’s original “Civanex” name and only pretendednwitkbeso
that it could stall the launch of the Product while it sought a sublicensee.

Elorac points to passages of Mr. Buckingham’s deposition testimony in which he

suggests that (1) after Winston’s own missteps during the application proitedly prevented
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it from obtaining regulatory approval for the Product, Sanofi generously stepped $si$0 a
Winston with the process, although Sanofi had no obligation to do so under the license
agreement, and (2) Dr. Bernstein’s unprofessional conduct in pressing the ‘®Rlegmhiname
before Health Canada may have contributed to the delay imigtaa final decision from
Health Canada on the matteElorac contendshat Mr. Buckingham should be barred from
offering this testimony because it is irrelevamd outside the scope of the allegations of the
complaint. In itsSecond Amended Complajrilorac allegeshiat Sanofis misconduct in failing

to commercialize the Product began in May 2010, wherHt#b@dth Canadapplication process
was completeand the Product was on the verge of obtaining regulatory appaowakxpert
testimony concernin@ctions the parties took during the regulatory approval process prior to
May 201Q Elorac arguess irrelevant. As for the Rheumoderm issue, although Dr. Bernstein’s
efforts continued after May 2010, Elorac argues that any suggestion thatribstelBes actions

had any negative impact on Health Canadi#cisions or the Product’s fortunes is speculative
and irrelevant.

The Courtagrees with Elorac that it is clear from the allegations oSéwond Amended
Complaintthat the misconduct Elorac allegegmmst Sanofi began in May 2010. The Court fails
to see how Dr. Buckingham’s testimony concerning Sanofi's actions during ghiatoey
approval process long before that date will assist the trier of fact, especiadlidering that, in
making this motin, Elorac has conceded that those actions do not form the basis for its breach of
contract claim, which is based on later events. However, the Court disagreeslosdth E
concerning the Rheumoderm issue. Elorac appears to intend to press its thedryvéisat
merely to stall for time to find a sublicense®t because of the threat represented by the

Product’s trademark issugbat Sanofdelayed the launch tind a new name for the Product. If
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that is Elorac’s theory, then it is fair for Sanofi to attempt to prove that Wirggintributed to
the delay in launching the Product by prolonging or undermining the process of applyang for
new name. Elorac’s motion is granted in part and denied in part as to this issue.

3. Lack of expertise

Elorac seeks t@xclude Mr. Buckingham’s testimony to the extent he will render an
opinion on subjects on which he has no expertise, such as trademark law or global ecoimomics
particular, Elorac argues that Mr. Buckingham should not be permitted to tbstifsanafs
actions with respect to the commercialization of the Product were commerceasbyneble in
light of either the threat of trademark litigation or the lingering effects ofjibleal recession
that still affected the market in 2010.

Elorac mischaraetizes the basis of this testimony. Although Elorac is correct that Mr.
Buckingham is not an expert in trademark law or global economics, Sanofi is natgfies
opinion on those matterper se Sanofi is offering his opinion on how issues of traddémaww
or global economics might have reasonably impacted the decisions Sanofi'sersaaad
executives—who were also not experts in trademark law or econermmgade with respect to
the commercialization of the Product. As the Court suggested above illBarof this
Memorandum Opinion and Order with respect to the proposed testimony of Paula Clancy, th
professional opinion of an expert in trademark law would probably be less helpful to the jury in
determiningthe commercial reasonableness of Sandfisdling of the Product'sademark law
issues than the opinion of someone familiar with how pharmaceutical companies weigh risks
related to the launch of a new pharmaceutical product, including the riskeoitipl trademark
litigation (and in particularhow that risk might stack up against other risks, including theofisk

delaying a launch to choose a new product name). The same goes for the risk ddssdfiestd
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aweak economy. Mr. Buckingham is in a position to understand how pharmaceutical cempanie
might assess and weigh these risks, and it is for this reason that his testimonsgistithastrier
of fact. Eloracs motion is denied as to this issue.

4. Credibility

Elorac moves to exclude Mr. Buckingham'’s testimony because, Elorac anguaskes
determinations of the credibility of witnesses or their state of mind. In gartiti® assumes at
one point where the testimony of Sanofi's Manon Decelles and Elorac’s Dr.t&emas in
conflict about when Ms. Decelles first told DBernsein that Sanofi would slibense the
Product to Valeant, that Ms. Decelles’s account was the correct one.

The Court fails to see any basis for excluding Mr. Buckingham’s tesyimaegrely
because he assumed that Ms. Decelles rather than Dr. Bernstesorvems about when certain
conversations between them took place. The timing of this conversation is not an ultimate
factualissuethat the jury will have teoesolve In accepting Ms. Decelles’s version of the story
over Dr. Bernsteits, Mr. Buckingham simply makes an assumption on which his opinion is
partially based. Elorac is welcome to explore this and all assumptionshan Wir.
Buckingham relied on crossxamination, but the mere fact that he made some assumptions
provides no reason for excludifgs testimony. See, e.g.Richman 415 F. Supp. 2t 942
(“Experts routinely base their opinions on assumptions that are necessarily at thdteemwi
adversarys view of the evidence. That does not mean that the expert has made impermissibl
credibility determinations that preclude him from testifyinj.an expert could nobase his
opinion on assumptionaswhichin turn are based on testimenyhere could be little meaningful
and informative expert testimony in any case in which there wageagdnce of testimony.

(internal citations omitted).
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5. State of mind

Elorac moves to exclude Mr. Buckingham's testimony because, Elorac drguaf$ers
opinions on the state of mind of Sanofi and its personnel. In particular, accordingao, Bkr
opines on the state of mind of Sanofi personnel who assisted Elorac with obtaining rggulator
approval for the Product and who were involved in the process of seeking approval for the
“Rheumoderm” name.

The Court has already explained in Part IV.A.2 of this Memorandum Opinion and Order
that any assistance Sanofi may have offered to assist Winston in obtagutefaey approval
prior to May 2010 is irrelevant to Elorac’s claims in this case. Thus, any testiivio.
Buckingham proposes to offer on thapitois excludedregardless of whether Mr. Buckingham
intends to testify to a witness’s state of min@the Court has also already explained in Part
IV.A.2, in contrast, that evidence related to the application for approval of the Rhuemoderm
name is relevant to the extent Elorac alleges or argues that Sanofi used dbas jai® a stall
tactic, but Elorac is correct that Mr. Buckingham may not offer an expert opinion osam’ger
state of mind, which is a factual determination he is no better qualifiethke than the jury.
SeeSalas v. Carpenter980 F.2d 299, 305 (5th Cir. 1992)n response to one of counsel’s
guestions at his deposition, Mr. Buckingham seemed to opineha Sanofi’'s motivation
actually was in proceeding with the Rheumoderm nandthe Court agrees with Elorac that
such testimony is inadmissible. If he testifies at trMdt, Buckingham must confine his
testimony to what was commercially reasonable; he may not testify abostiataeof mind of

Sanofi personnel.
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6. Failure to explain prior experience based on confidentiality agreements

Elorac argues that the Cowhould exclude Mr. Buckinghamtestimony because, at his
deposition, he claimed that confidentiality agreements with his former empjogsented him
from divulging details of two pharmaceutical product launches he had helped to executleewhile
was with the pharmaceutical companies Optimer and Ipsen. According to Elecaasé Mr.
Buckingham relied on this experience in formulating his expert opinions, he isecdair
describe it in detall, or his testimony must be barred.

But Sanofi’'s burden under the rules of evidence is not so high. Sanofi has the burden of
demonstratinghat Mr. Buckingham is sufficiently qualified by his training and experignce
opine on the commercial reasonableness of its actions, and to the extent he relies on his
experience, he must connect that experience to his testimony. The Court does nibiaadpee
failed to do that merely because he refused to divulge every detail gfroeeuct launch with
which he had been involved. Mr. Buckingham is qualified by long experience in the industry to
give the opinions he is offering, and Elorac does not genuinely dispute his qtialif; nor
does Elorac argue with any conviction that it cannot determine whether he iseduailthout
additional details about his experience at Optimer or Ipsen. The fact that Heowas by
confidentiality agreements to refuse to answer certain of Elorac’'s queabons some aspects
of his prior exerience, and that this prior experience formed some undefined part of the
“background knowledge seeAllstate Ins. Co. v. Electrolux Home Prod., In840 F. Supp. 2d
1072, 1081 (N.D. lll. 2012), that informed his opinion, does not undo those qualifications.

For the foregoing reasons, Elorac’s motion to exclude the testimony of John Buokingha

is granted in part and denied in pafthe motion is granted with respectdpinions concerning
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pre-May 2010 events related to the process of applyingefgulatory approvahnd with respect
to opinions on the state of mind of Sanofi personnel, but it is denied in all other respects.
B. Steve Arthur Blitzer

Elorac moves to exclude the testimony of Steve Arthur Blitzer, a Cangudien
physician Dr. Blitzertreats chronic pain problems and performs medical assessments of patients
with pain conditions as a consultant for insurance companies, law firms, aNdothkelace
Safety and Insurance Board of Ontario (formeHg ¥Worker's Compensation Board). In his
report, Dr. Blitzer explains that, in his opinion, there are a number of differetardathat
influence what sort of treatment a physician prescribes, including efficast;, and insurance
coverage. feePl.’'s Mem. in Supp. ofMot. to Exclude Testimonof Dr. Steve Arthur Blitzer,

Ex. 1, Raver AffidavitEx. A, Blitzer Report at 56, ECF No. 2421.) Next, Blitzer reviews the
“mixture” of options for treating chronic pain associated with osteoarthritis, discusses t
relative advantages and disadvantages, and opines on how physicians typically ohmuge a
them (Id. at 69.) Finally, he describes his experience with the Product, including his
interactions with \dleant salespeople promoting it, the results he has seen in his patienteewhen
has prescribed the Product, and the factors he believes make the Product an unappealing
treatment optionparticularly giventhat it is an adjunctive therapy that is only approved to be
prescribed for a thremonth time period (Id. at 914.)

Elorac agues that Dr. Blitzersxperttestimony should be excluded because his-first
hand knowledge of the Product is limited and unreliable; his knowledge of the greatin
prescribing practices of other physicians is limited and unreliaid; his opinion orhis
interactions with Valeant salespeople is not opinion testimony at all but unviiselgsed fact

testimony.
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1. Opinions on effectiveness of Product based on experience prescribing it and
on range of treatment options for osteoarthritis

Elorac argues thddr. Blitzer’s limited firsthand experience with prescribing the Product
is an insufficiently reliable basis for his opinions about the Product’s effaeggeand how it fits
into the range of treatment options for osteoarthritis, ésipeconsidering that Dr. Blitzer
admitted that he has not prescribed the Product often.

The Court agrees with Elorac that Dr. Blitzer's personal experiengetia sufficient
basis for a scientifically reliable opinion on the clinical effectivenesseoProducand whether
it is typically a useful orattractive option to patientsSanofi itself has argued in this round of
Daubertmotions that the Seventh Circuit requires an expert to make use eitipaital toolkit
of the social sciences” wheregsible,or show that “some problem blocked the use of . . .
statistical tools. See Zenith 395 F.3d at 419 But Dr. Blitzer has made no eftoto use
statistical tools, and it is obvious that nothing “blocked” the usth@tcientific “toolkit” to
andyze whether theProduct is an effective treatment for osteoarthrilie;record of this case
rife with examples of studies of the performance of pharmaceutical prodlxtsBlitzer's
opinion on the effectiveness of the Product is barred.

It is not clear whether Elorac similarly seeks to bar Dr. Blitzer from testifgargerally
on the range of treatment options fwsteoarthritis available to Canadian patierstse(e.g.,
Blitzer Report at @, ECF No. 2421), or if Sanofi would call himd offer any such testimony
evenif he were barred fronopining onthe Product’s effectiveness. But to the extent Elorac
seeks to bar this testimony as well, it stretches its arguments too far. Dr. Bliézpracticing
physician who treats patients wibsteoarthritis in Canadieg., patients who have the ailment the
Product was intended to treat in the market where the parties intended to laurdh is

qgualified by his experience tadescribethe landscape of treatment options available to
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osteoattritis patients in Canada and how he helps his patients weigh their options, and this
testimony would likely assist the trier of fact in assessing what sort of promadicthaty was
commercially reasonable under the circumstances. His testimony orsshatis therefore
admissible.
2. Opinion on prescribing practices

Elorac argues that Dr. Blitzer is not qualified to opine on the prescribinggesd
Canadian physicians generallgnd his opinion is not based on scientifically reliable
methodology in that regard. According to his reprt,Blitzer’s opinion orphysicians’ general
prescribing practices is based on his own experience as a physician, his clomgvadt other
physicians, and his review of medical records in connection thghmedical assessment and
consulting work he sometimgserforms (Seeid. at 46.) According to Elorac, Dr. Blitzer
“conducted no independent systematic research and relied upon no restealiels, or surveys
of any kind to support his opinions.PI(’'s Mem. at 12, ECF No. 242.)

The Court agrees with Elorac that this opinion does not satisfy the standasg set
Daubertandthe Federal Rules of Evidenbecause it is based on anecdotal evigeconsisting
of Dr. Blitzer’'s own observations as a member of the medical commuan@gnada While it is
not inappropriateper sefor an expert to rely on his own personal experietizs, particular
subjectappears to benethat could be illuminated by a scientific analysis making use of the
“empirical toolkit of the social sciencesSee Zenith395 F.3d at 419But again, Dr. Blitzer has
not provided any such analysis, nor has Sanofi shown that “some problem blocked the use of . . .
statistical tools.” Id. To the contrary, it appears that it would have been feasible to perform

some sort of systematic review of medical records or other data that mighprosided a

45



scientifically reliablebasis for an opinion on physns’ general prescribing practicesDr.
Blitzer did not do so, so his testimony on this point is barred.
3. Opinion on Valeant promotional effort

Elorac argues that Dr. Blitzer should not be permitted to offer testimony omarale
efforts to promote the Product. According to Elorac, such testimony is not expeidnopi
testimony buprejudicial anduntimely-disclosed fact testimony based on nothing more than Dr.
Blitzer's own observations astarget of Valeant salespeople. The Court agrees witra&lo
Allowing Dr. Blitzer to offer fact testimony in the midst of expert testimony couldusenand
mislead the jury and cause prejudice to Elorac. His testimony on ValeanKetimgrefforts
will be barred.

In conclusion, Dr. Blitzer will be barreddm testifying as téhe clinical effectiveness or
usefulness of the Product or the general prescribing practices of phgsibizt he will be
permitted to testify as to the range of options available to Canadian patientinguififem
osteoarthritis, inading the Product. Elorac’s motion to exclude the expert testimony of Dr.
Blitzer is granted in part and denied in part.

C. Simon Alexander

Elorac moves to exclude the testimony of Simon Alexander. For over twenty years
Alexander worked in regulatory affairs for a number of pharmaceuticapaoies, ultimately
serving as Director of Drug Regulatory Affairs for Novartis Phaeutcals Caada, Inc. For
the last five years, he has worked as a consultant in pharmaceutical rggafiiaios for clients
throughout the health care industry.

Mr. Alexander proposes to describe and critique the parties’ efforts to obtalatoey

approval tomarket the Product in Canada. Mr. Alexander explains in his report that Winston’s
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effortsin that regardvere initially unsuccessful, which prompted Sanofi to become involved in
the process, ultimately resulting in the Product’s approval under a moutifi@étion in July
2010. (SeePl.’s Mem. in Supp. of Mot. to Exclude Testimony of Simon Alexander, Ex. 1, Raver
Affidavit, Ex. A, Alexander Report at-14, ECF No. 238 at 721.) He also briefly discusses
the effort to change the name of the Produd®tteumoderm and the 2012 application to Health
Canada to broaden the Product’s approved indicati®ee (dat15-17)

Elorac argues that any opinions Mr. Alexander might offer on regulatoregulowgs
taking place prior to the Product’s approval 1@ are irrelevant because Elorac has not alleged
any wrongdoing against Sanofi prior to May 2010. The Court agrees. As the Courthdy alr
explained in Partv .A.2 of this Memorandum Opinion and Order, it is clear from the allegati
of the complaint that the misconduct Elorac alleges against Sanofi began in May 2010, and
testimony concerning the parties’ actions during the regulatory appraadssrlong before that
date will not assist the trier of fact. This is especially taesidering that, in briefing this
motion as well as the motion to exclude John Buckingham’s testimony, Eloraxpgrassty
conceded that actions before May 2010 do not form the basis for its breach of coainact cl
which is based on later events. Thus, Mr. Alexander’'s testimony eMaye2010 events is
irrelevant, will not assist the trier of fact, and is therefore inadmissible.

Although Elorac argues for excluding any testimony concerning the Rheumastare,
the Court has already explained inrtP/.A.2 abovethat thisevidenceis relevantto rebut
Elorac’s theory thathe delay in launching the Rioct until approximately a year after it
received regulatory approval waattributable to Sanofi’'s stalling for time to find a
sulicensee Similarly, Mr. Alexander’s discussion of the attempt to broaden the Product’s

indication in 2012 so that it coulcelprescribed more widely is relevantthe extent it sheds
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light on whether Sanofi made reasonalgi@odfaith efforts to commercialize the Product after it
received regulatory approval in 2010. Mr. Alexander’s testimony on these issakvant and
admissible.

Elorac also argues that Mr. Alexander impermissibly offers opinions on tkeeo$tatind
and credibility of certain of the parties’ employees. For example, he opates Health Canada
employee with whom Dr. Bernstein tangled during the Riwerm episode was not a “lew
down employee,” as Dr. Bernstein had said, but an “experienced ancespdicted individual.”
The Court agrees with Sanofi that Elorac “exaggerates” by characterizing theaekseas
testimony on state of mind or credibylit (SeeSanofi Resp. Br(Alexander)at 1314, ECF No.
304.) Mr. Alexander is simply providing his opinion based on “reasonable conclusions an expert
can draw from the evidence” of the interactions among Winston, Sanofi and Health .Canada
(See idat 14.) These conclusions do not cross the line between analysis of thablsasss
of certain behavior and opinions on state of mind or credibility.

Finally, Elorac argues that Mr. Alexander should be barred from testifyingertain
matterswith which he lacks sufficient expertise. He proposes to testify that Heafthd&'s
rejection of the Rheumoderm name is “not surprising,” based on the relevant regulatibns, a
that Winston had “no basis for contacting the regulator” during the Rheumoderm prdoess, w
it was not the legal owner of the Product’s drug identification nurffexander Report at 15,
ECF No. 2381 at 21)}-but, Elorac arguedir. Alexanderis not aregulatorylawyer and is
unqualified to give these opinions. Further, he psepto testify that Health Canadapproval
of the Product was unlikely to influence American and European regulatory aathebtit,
Elorac argues, he has no expertise with pharmaceutgalaten in those countries. However,

thesecriticisms go to weight rather than admissibility. Mr. Alexander is qualifseginaexpert in
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pharmaceutical regulatory affairs based on a dedadgscareer working in that field for major
pharmaceutical companies. Even if his direct experience has been limited ta,Genawdrked
for companies with global reach and has-led many international project teain@d. at 1, ECF
No. 2381 at ; he certainly has some familiarity with how other regulatory regimexthar
countries might interpret and use decisions by Health Canada. IihlRadf this Memorandum
Opinion and Order, this Court rejected Sanofi's argument that the fact that nhbstBdldini’s
experence has been outside Canada should bar him from testifying, concluding instead that his
decades of experience in the global pharmaceutical industry qualify himegpar, and the
weight his opinion should receive, given his lesser familiarity withGheadian market, is an
issue for Sanofi to explore on cremsamination. The Court now rejects Elorac’s similar
argument for similar reasons.

Elorac’s motion to bar Mr. Alexander’s testimony is granted in part and dienigart.
The motion is granted as to any testimony concerning the Product’s regulatony peior to
May 2010. The motion is denied as to any testimony concerning regulatoryegiugs
occurring after May 2010.

D. Tamar D. Howson

Elorac moves to bar the testimony of TamaHOwson. Ms. Howson has worked in the
pharmaceutical industry for approximately three decades, serving as arivexef global
pharmaceutical companies anghore recently, a pharmaceutical industry consultatier
particular area of expertise is in Imess development,e. negotiating licensing deals among
pharmaceutical and biotechnology companies. She opines that Sanofi's comnagiamali
efforts were reasonable because Broduct had limited potential, whietould not have been

enhanced by condting a more aggressive marketing campaign, and because tloersibg
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deal with Valeant was more advantageous to Elorac than terminatihgetinige agreementith
Winston/Elorac outright.

Elorac argues that Ms. Howson’s testimony should be excluded because (1) she
impermissibly makes legal conclusions on ultimate issues, (2) her opinions aréevabtreto
the extent she proposes to testify on efforts to obtain regulatory approval, (3) her opmions
granular issues of sales and marketing and gulatory issues exceed her expertise, given her
higherlevel experience, (4) she offers opinions on the state of mind and credibilitytpf pa
employees such as Dr. Joel Bernstein and Dr. Jeffrey Bernstein, RtesideChief Executive
Officer of Elorac.

1. Legal conclusions on ultimate issues

Elorac argues thamMs. Howson’s opinions include a number of inadmissible legal
conclusions.

First, Elorac argues thds. Howson’s opinion that Sanofi fulfilled its obligations under
the license agreemenby making reasonable efforts to commercialize the Product is an
impermissible legal conclusion on an ultimate issi&rac made a similar argument in support
of its motion to exclude the testimony of John Buckingham, and the Court rejeebgolaining
in Pat IV.A.1 of this Memorandum Opinion and Order that whatc@emmercially reasonable”
in a particular commercial context is a proper subject for expert testimonyDadeertandthe
Federal Rules of Evidencélhe same principle applies here, and Ms. Howson willdsenjited
to provide her opinion on whether Sanofi’'s efforts to commercialize the Prodect
commercially reasonable S¢e, e.g.Def.’s Mem. in Opp., Ex. A, Howson Report at 7, ECF No.
312-1 (“Sanofi Canada’s efforts to prepare a launch and commeastialz strategy for the

Product were comparable to those efforts employed in support of a product of gotelaial as
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determined based on information available prior to receiving regulatory apprdealever, its
decision to modify that strategy in light of the Product’s limited indication was also
commercially reasonablg.)

However,in portions ofher report and deposition testimony, Ms. Howsewviewsthe
meaning of specific contract language in section 1.9 of the license agreeraesdction that
defines “commercially reasonable effortafidtheseportionsof her propose testimonycross
the line between helpful opinion testimony and testimonyithatdes the province of the court
by instructing the juryas to the meaning of a contradSee, e.g.id. (“The language in Section
1.9 of the License Agreement is customary in the pharmaceutical industry antb aeflect the
parties’ agreement that the licensee, in this case, Sanofi Canada, has biigyflaxd discretion
in determining when, how, and to what extent, it will commercialize the Produse®);
generallyPl.’s Mem. in Supp.of Mot. to Exclude Expert Testimony of Tamar D. Howson, Ex. 1,
Raver Affidavit, Ex. A, Howson Dep. &6:21-39:17 ECF No. 2541; Howson Report at-8.)

In these passages, Ms. Howson is doing something more than sipapilyg on whether, based

on her expeence in the industry, a particular party’'s performance under a contract was
“‘commercially reasonable,” as the contract required, in a particular commerniaixicaf.
Metavante619 F.3d at 7663, she takes the additional step of opining on the dpeutianing

of contract terms.

The Court recognizes tha¥ls. Howsors interpretationhews closely to the plain
language of the contract, andmight be obvious to the jury; when asked at her deposition how
she reached certain of her conclusions aboutdméract language, she answered simply, “it's
written in English.” Howson Depat 39:22.) Still, Daubertand the Federal Rules of Evidence

do not permit her to opine on the meaning of specific contract language because to do so would
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be to offer a ledaconclusion that mightallow[] the jury to infer that it could look to that
witness for legal guidance[,] and . . . impermissibly tilt[]] the balance ofepdgtween the

parties.” SeeCont’l Bank Corp, 922 F.2dat 366 Ms. Howson will be barred from opining on
the meaning of specific contract language.

Second, Elorac argues that Ms. Howson also offered legal conclusions apbsiticie
when she addressed the Lundbeck trademark opposition. The Court has already explained in
Part IV.A.3 of this Memorandum Opinion and Order, in which it addressed Elorac’s similar
argument for excluding the testimony of John Buckingham, that the opinion of someadrss fam
with how pharmaceutical companies weigh risks relatethédaunch of a new pharmaceutical
product, including the risk of potential trademark litigation, is relevant and would be hlpful
the trier of fact. That is precisely the sort of opinion Ms. Howson offers. Elamaafi®n to
exclude her testimony wille denied on this ground.

Finally, Elorac argues that Ms. Howson offers legal conclusions on whetheri Sanof
violated the terms of the license agreement when it assigned its contract rigfateant.
(Howson Dep. at 20604.) The Court agrees thatghestimony concerns a pure legal issue that
does not directly bear on the commercial reasonableness of Sanofi’s agtiomswdd not assist
the trier of fact. Ms. Howson will be barred from offering her opinion on this poinght tri

2. Regulatory Appreal

Elorac argues that Ms. Howson’s testimony concerning the partisshaauring the
process of seeking regulatory approval is irrelevant. As the Coualreaslyexplained in Parts
IV.A.2 andIV.C above expert testimony concerning tlaetions the parties too#turing the
regulatory approval process prior to May 2010, particularly Winston’s allegssteps and

“Sanofi’'s allegedly heroic efforts in assisting Elorac in obtaining regylaapproval (Pl.’s
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Mem. at 10 ECF No. 254), is irrelevant and will be barr€d.However, expert testimony
concerning actions taken after that time, particularly actions taken in cameadth the
Rheumoderm namehange effort, is relevant and admissible. El@aabdtion is granted in part
and denied in part on this issue.

3. Lack of Expertise

Elorac argues that Ms. Howson'’s testimony should be barred because she katks dir
personal experience with certain aspects of pharmaceutical sales, marketinguéattbmettpat
are critical to this case. For example, she offers opinions on Sanofi's launch and
commercialization strategies, but she admitted at her deposition that she hapensvpally
overseen the launch of a pharmaceutical product or the trainingfornpance of a sales force.
Similarly, she opingon Sanofi’'s assessment of the probability of success in applying to Health
Canada for a broader indication that would dispense with theithwaéh use limitation, but she
admitted that she is not an expertegulatory compliance.

Elorac conceives of relevant experience too narrowly. Ms. Howson has decades of
experience in business development in the pharmaceutical industry. To negaietmd deals
effectively, she musunderstand thearticularparties’ respective interests and positions, which
requiresunderstanding issues such as how prodaotdikely to be promoted and how they
might achieve regulatory approval or maintain regulatory compliance. None of thg¢emsda
deposition testimonyhat Elorac cites demonstrates any lack of competence or familiarity with

these topics on Ms. Howson’s part; to the contrary, she discusses these issuése with

“In its response brief, Sanofi argues at length that it should be permaitfrove that it entered into the license
agreement in the expectation that the Product would receive a broader indtbatiothe one Health Canada
ultimately approved.The Courtdoes not understand Elorac to be seeking to bar testimony on thisapolimipthing

in the Court’'sruling should be understood to prevent Sanofi from offering evidence to teet e¥fVhat Sanofi is
barred from introducing is evidence bearing on the process of seeking andngbtagulatory approval prior to
May 2010, including evidence of specific stgjps missteps)the parties took in order to advance the goal of
obtaining regulatory approval prior to May 2018anofi's expectations about what the outcome of the regulatory
approval process would be are outside the scope of the Guuatsnt ruling.
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confidence befitting someone with such long experience in the industry. Oregsramation
Elorac is frego attempt to explore the limits of Ms. Howson’s familiarity with these aspects of
commercializing pharmaceutical products, but any weakness it discoversogbesweight the
jury should give her testimony rather than its admissibilityord€’s motion is denied on this
ground.
4. Credibility

Elorac argues that Ms. Howson improperly offers opinions on the credibility m$t@vi
and Elorac’s Dr. Joel Bernstein and Dr. Jeff Bernstein with respect @nceisputed facts,
including when Sanofi notified Winston that it would not market the Product itself antievhet
Sanofi’'s CEO promised in December 2012 that Sanofi would submit and pay for an applicati
to change the Product’s threeonth use limitatiof! The Court agrees with Elorac that.
Howson may not offer her opinion on which of two witnesses is telling the truth on eufzarti
point. See United States v. Bens®41 F.2d 598, 604 (7th Cir. 1991) (“Credibility is not a
proper subject for expert testimony; the jury does not neeskpert to tell it whom to believe,
and the expert’'s stamp of @val on a particular witnegs] testimony may unduly influence
the jury.”) (internal quotation marks omitted)lhe Court has explained that experts may make
assumptions about disputed t&aandgive opinions based on them, kibhey may not simply tell
the jury whom to believe on a disputed point.lthAugh Ms. Howson’s opinions on the
Bernsteins’ credibility on a couple of factpresena very minor aspeaf her testimony almost
unrelaed to the main thrust of her opinion on commercial reasoneddethe Court agrees with

Elorac that she should be barred from offering these opinions at trial.

" Elorac also argues that Ms. Howson improperly speculatde &anofi’s motivation in assisting Winston with
obtaining regulatory approval, but ti&ourt need not address this issue because it has already explained that
testimonyconcerning efforts to secure regulatory approval prior to May &itfelevant and inadmissible.
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Elorac’s motion to bar Ms. Howson'’s testimony is granted in part and denied in part. The
motion is granted with respect to Ms. Howson’s opinions oth@ineaning of specific language
in the license agreement) whether Sanofi violated the terms of the license agreement by
assigning its rights to Valeant waut approval from plaintiff, (cthe parties’ actions during the
process of seeking regulatory approval prior to May 2010, ahah@l credibility of the
Bernsteins concerning certain communications with Sanofi. In all other tegpeamotion is
denied.

E. Rahul Guha

Elorac moves to exclude the testimony of Rahul Guha. Dr. Guha has a Ph.D. in
management, with a focus on economics and quantitative marketing, and he woi&srasr a
Vice President and head of the Antitrust and Competition Practice at GoneeResearch, an
economic consulting firm. From 2007 to 2014, he served as the head of Cornerstone’s
Pharmaceuticals and Healthcare Practice. He has consulted on a “wide variety ofieconom
issues arising in antitrust and competition, intellectual property, valuation, arcadual
matters in the pharmaceutical and healthcare industrid3ef’'s(Mem. in Opp., Ex. A, Guha
Report at 1, ECF No. 310)1.

Dr. Guha opines that Mr. Baldini and Dr. Purohit’s conclusions are fundamentaigdfla
because they fail to account for thetfdwat the licensing deal between Sanofi plaintiff gave
Sanofi every incentive to use commercially reasonable efforts to promoteadthect and if
Sanofi did not make commercially reasonable efforts to promote the Produds iaating
against its wn interest in that regard. Additionally, Dr. Guha opines, Elorac’s expertsoogi
are flawed to the extent they rely on Pennsaid and the Synvisc products as benchcaades be

these products are not closely analogous to Civamide Caednmight have d&d significantly
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different sales expectationgn particular, Dr. Guha explains that in his opinion, Dr. Manning’s
analysis is flawed because he relies on Pennsaid’s responsiveness tmgaikebut analyzing
or accounting for the Product’s actual responsiveness to marketing after ith, lawmch,
according to Dr. Guha’s calculations, was dramatically lower than Penn¥aid’s.

Elorac argues that Dr. Guha’s testimony should be excluded because it isl¢tamre
and (2) exceeds Dr. Guha’s expertise.

1. Relevance

Elorac argues that Dr. Guha’s opinion concerning Sanofi’s incentives under tigelice
agreement and the economic irrationality of its alleged misconduct undecehsel agreement
is irrelevant and unhelpful to the trier of fact because it has little bearing ohewtanofi
committed the intentional breach of contract that Elorac has alleged. Dr.sGymaion is
based on the fact that the licensing arrangement was structured so that if thet fwodeeded,
both parties benefited finandigl this obvious point, Elorac argues, does not bear at all on
Elorac’s theory that Sanofi unreasonably determined that the Product would rne¢dsaeca
abandoned its contractual obligation to commercialize it.

The Court agrees with Elorac that Dr. Guha’s opinion on the matter of incentives under
the license agreement would not assist the trier of fact, at least not @éonqugtify the risk that
the jury would place undue weight on the testimony because it fgless of expertise,’tf.
Victory Record, 2011 WL 382743, at *2ee also Davis v. Durar277 F.R.D. 362, 369 (N.D.
lll. 2011) (citing Daubert 509 U.S. at 595 (“Expert evidence can be both powerful and quite
misleading because of the difficulty in evaluating it. Because of this risk,dbe i weighing

possible prejudice against probative force under Rule 403 of the present rules £xawise

12Dr. Guhaalso critiques the analysis of Elorac’s other damages exXpertValton, but because the Court has
already explained that it will bar Dr. Walton’s testimony, it will likewise bar®uha’s critique of it.
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control over experts than over lay witnesses.”)). The jury has no need todmeanfiexpert that
Sanofi stood to make money under the licenseagent if the Product was successful; it is
obvious from the terms of the license agreement themselves, and any Watndiss with the
terms of the license agreement can provide the same testimony. No expert ecraysis is
necessary on that bagoint, nor, in truth, did Dr. Guha perform any; his opinion appears to be
based simply on his review of the license agreement, not a scientific analyses. DI. Guha
possesses expertise on which he could draw in evaluating the agreement, but hé has no
explained, and the Court does not see, how this expertise added anything to the evaluation that
would elevate Dr. Guha’s opinion above the opinion a layperson might reach upon review of the
license agreement. Dr. Guha’s opinion on Sanofi’'s economic incentives under the licens
agreemenivould not be helpful to the trier of fact aisdbarred.
2. Lack of expertise

Elorac argues that Dr. Guha exceeds his expertise by opining that Eloraerts éxqve
chosen inappropriate benchmarks in Pennsaid and the Synvisc products. According to Elorac,
Dr. Guha has no expertise in pharmacology, he has no direct experience within the
pharmaceutical industry as a pharmaceutical company employee, he has nerallpdreen
involved in plans to launch a pharmaceutical product, and he therefore has no basis for opining
that the benchmarks Elorac’s experts have used are inappropriate, especstgroan that
Sanofi and Valeant's own documents show that they vi{j | G

The Court agreewith Elorac hat the Court should exclude Dr. Guha’s opinion on the
appropriateness of the benchmark products used by Elorac’s experts, to thé extaaged on
Dr. Guha’s own comparison of the characteristics of benchmark drugs wighdftbe Product

Dr. Guhaexplains that he analyzed the facts of this case “as an economist” Riightem. in

57



Supp.of Mot. to Exclude Testimony of Dr. Guha, Ex. 1, Raver Affidavit, Ex. A, Guha Dep. at
130:14-15 ECF No. 25@a1), which is the only way in which he is qualifieg bxperience and
training to analyze it; but no economic analysis reliably supports his opiniorthérat are
important differences between Civamide Cresmard Pennsaid or the Synvisc products that might
significantly affect the market potential of the guats. It is Dr. Guha’s mernpse dixitthat
connects his opinion to the characteristics of the drugs; he does not adequatefy lexypla
either scientific analysis or professional experience led him to his opinion.

Dr. Guha’s calculation of the actual responsiveness to marketing of the Pritdudsa
launch, which turned out to be much lower than Pennsaid’s, and which Dr. Guha believes
supports his opinion that it was not commercially reasonable for Sanofi or nensai® spend
more on marketinghe Product stands on different footing.This is the sort ofjuantitative
analysis Dr. Guha is qualified to perforoy his experience and trainingnd excluding his
testimony on this point would require the Court to cross theblateeen assessing thaesntific
reliability of an expert’s opinion, which is the Court's proper function urid@unbert and
assessing his credibility, which is for the jury to decide.

True,Elorac identifies a potentially serious flaw in this analysis, which is ith&rming
his opinion, Dr. Guha did not take into accowamty strategic or tacticateficiency inthe
marketingof the Product; he simply assumed that any dollar spent on marketing the Product was
as good as any other dollar, no matter hoveolhceived the overall marketing strategyilbr
timed the marketing effort. tAis deposition he could not clearly articulate any defense of this
assumption. (Guha Deg. 12224, 130133) But Elorac does ndrame this flaw as a failure of
Dr. Guha’s methodology (perhaps because one of its own experts, Dr. Manning, useara simil

methalology) Rather it argues that the Product’s appahlgnteager responsiveness to
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marketing is not illminating because its sales recaastainted bythe “disastrous launch of the
Product.” Pl’s Mem. at 12, ECF No. 250 This is essentially an argument that Dr. Guha did
not select an appropriate “data sefjut, as the Court explained in rejecti8gnofi’'s similar
argument to exclude the testimony of Dr. Manning, “an expert’s reliance oy ifaoitmation is
a matter to be explored on cressamination; it does not go to admissibilitprovided there is
at least a “rational connection between tla¢ga and the opinion."See Manpower732 F.3dat
809 (citingSchultz v. Akzo Nobel Paints, LLT21 F.3d 426, 432 (7th Cir. 201@PDur system
relies on crosexamination to alert the jury to the difference between good data and
speculatiorf)). There iscertainly such a “rational connection” herdlorac will have the
chance to confront Dr. Guha with its theory that the Product did not sell becaus@dts \eas
inadequate, both in terms of investment and execution, and that the inadequacy of the launc
corrupted Dr. Guhag’ analysis, and the jury will decide his credibility; this potential weakness
provides no reason to bar his testimony on this point.

Elorac’s motion to exclude Dr. Guha’s expert testimony is granted, eXxmdt. Guha
will be allowed to testify that the Product’s responsiveness to marketing whsnsocaanparison
with Pennsaid’s.

CONCLUSION

For the reasons set forth abotree Gurt makes the following rulings:

Sanofi’'s motion to exclude the testimony of Robert E. Baldini [259] is denied. Sanofi’
motion to exclude the testimony of Paula Claf2§3] is granted. Sanofi's motion to exclude
the testimony of Ahnal Purohit [267] is denied. Sanofi's motion to exclude the destiof
Richard L. Manning [271] is denied. Sanofi's motion to exclude the testimony of Edward

Walton [275] is granted.
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Elorac’s motion to exclude the testimony of John Buckingham [245, 247] is granted in
pat and denied in part; the motion is granted with respect to opinions concernikigpz010
events related to the regulatory approval proeess opinions concerning the state of mind of
Sanofi personnel, but it is denied in all other respeé&iarac’s motion to exclude the expert
testimony of Dr. Steve Arthur Blitzer [241, 243] is granted in part and deniedtjrDpaBlitzer
will be barred from testifying as to the clinical effectiveness ofulisess of the Product or the
general prescribing pracgs of physicians, but he will be permitted to testify as to the range of
options available to Canadian patients suffering from osteoarthritis, including rolakeict
Elorac’s motion to exclude the testimony of Simon Alexander [237, 239] is granted mnpart
denied in part; the motion is granted as to any testimony concerning the Pradguatatory
approval proceedings prior to May 2010, but denied as to any testimony concernintprggula
proceedings occurring after May 201&lorac’s motion to exclude the testimony of Tamar D.
Howson[253, 255]is granted in part and denied in part; the motion is granted with respect to
Ms. Howson’s opinions ofa) the meaning of specific language in the license agreement, (b)
whether Sanofi violated the terms of the license agreement by assignindhisstoigvaleant
without approval from plaintiff, (c) the parties’ actions during the process kingeeegulatory
approval prior to May 2010, and (d) the credibility of the Bernsteins concerningncertai
communications with Sanofi, but in all other respects the motion is denied. Elorams taot
exclude the testimony of Rahul Guf2#9, 251]is granted in part and denied in pdr. Guha
will be allowed to testify that the Product’s responsiveness to marketing whsnsocaanparison

with Pennsaid’s, but in all other respects the motion is granted and his testimidrgy vatred.
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SO ORDERED.
ENTERED: August 21, 2017

HON. JORGE ALONSO
United States District Judge
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