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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

James Reed, Jr., and Richard Reed,

Plaintiffs, No. 14 C 1862
V.
Judge Virginia M. Kendall

Navistar, Inc.,

Defendant

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

James Reed, Jr. and RichardeR filed this action against Matar, Inc. alleging that
they suffered employment discrimination when there discharged by Navistar based on their
age in violation of the Age Disenination in Employment Act of 196RNavistar now moves for
summary judgment. For the following reasong, @ourt denies Navistar's Motion for Summary
Judgment. (Dkt. No. 25).

|. BACKGROUND

The following facts are undispad unless otherwise noted. Nstar hired James Reed, Jr.
in 1992 and Richard Reed in 1998. (Def. 56.1511; PI. 56.1 Resp., 11 5, 7). From 2010 until
his discharge in 2013, James workasl a Senior Analytical Aayst in Navistar's Warranty
Group. (Def. 56.1, 1 8; PI. 56.1 Resp., 1 8). Durireg #ame time period, Richard worked as a
Regional Warranty Specialist in the same gragplames. (Def. 56.1, | 6; Pl. 56.1 Resp., 1 6).
From 2010 to 2012, both Reeds worked at NavisRasamount facility inNVarrenville, lllinois.
(Def. 56.1, 1 9; PlL. 56.1 Resp., T 9). ImJary 2012, the Warranty Group—including the
Reeds—moved to Navistar’'s cunteheadquarters in Lisle,linois. (Def. 56.1, T 11; PIl. 56.1

Resp., 1 11).
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The Reeds were assigned cubicles arsktdp computers at bdotthe Warrenville and
Lisle facilities. (Def. 56.1, 1 9-11; PIl. 56.1 Resp., T 9-11). In December 2012, Ron Johnson, a
member of Navistar’'s technologypport team performed an audit the amount of data stored
by employees on their U-drives, igh are electronic file storagspaces on Navistar's computer
network. (Def. 56.1, { 21; Pl. 56Resp., 1 21). The audit seaechemployees’ U-drives for
video and music files and gentzd a spreadsheet of the resu{Def. 56.1, { 21; PI. 56.1 Resp.,

1 21). The spreadsheet listed the files thaeweund and the employees’ U-drive identification
number where the files were fountt.f In his review of the spadsheet, Johnson found a video
file named “car washl.mpg.” (Def. 56.1, 1 22; $8.1 Resp., 1 22). The video depicted a naked
woman washing a pickup truckdd() Johnson reported his findings Mark Hipp, a computer
forensic analyst in Navistar’s IT Deganent. (Def. 56.1, § 23; PIl. 56.1 Resp., 1 23).

Hipp identified the U-drive wére the video was found as haying to Richard Reed and,
with his supervisor’'s approval, he began stigating Richard’s network U-drive, computer
hard-drive, and email accountrfother inappropriate imagesic videos. (Def. 56.1, § 25; Pl
56.1 Resp., 1 25). Hipp confinedshiontent search to items stored between December 16, 2012
and January 29, 2013. (Def. 56.1, 1 26; PI. 56.JpR&s26). Ultimately, Hipp identified about
72 items containing “inappropriate image¢Def. 56.1, 1Y 27, 31; Pl. 56.1 Resp., 11 27, 31).
Hipp presented a summary report of his findinghkitosupervisor, Ryan Johanneson. (Def. 56.1,
1 32; Pl. 56.1 Resp., 1 32). On January 3113, after reviewing the report, Johanneson
contacted Kay Carroll—Navistar's Human Rasces Director—and informed her of the
investigation’s findings. (Def. 56.7], 33; PIl. 56.1 Resp., { 33). Carroll directed Shelette Smith—
Navistar's Senior HR Consultant—to coritalohanneson “because Johanneson and his team

discovered inappropriate images and emaits Richard Reed’s network drive and emalil



account.” GeeDecl. Smith at  5; Def. 56.1, § 34; Pl. 56.1 Resp., %&d;alsdDep. Smith at
78-79).

Hipp was then asked by Johanneson to dexé&nded search and determine whether any
of the Navistar employees tohom Richard had sent inappr@ie emails forwarded those
emails to other Navistar employees. (D86.1, § 35; Pl. 56.1 Resp., T 35). Hipp found that
Richard had forwarded the inappropriate emild6 Navistar employees. (Def. 56.1, § 36; PI.
56.1 Resp., 1 36). Hipp then colledtdata from the company aihaccounts of these sixteen
individuals between 1/1/2010 1331/2013 and searched whethwrse employees forwarded the
inappropriate emails from Richard. (Def. 56.137 PIl. 56.1 Resp., 1 37). Hipp did not search
whether these individuals seahy other inappropriate emails—Iloaly searched whether the
emails forwarded to them from Richard weéhen forwarded. (De66.1, | 35; Pl. 56.1 Resp., 1
35).

On February 5, 2013, Hipp completed his exéehdearch and discovered that ten of the
sixteen employees had forwarded the inappropegatails from Richard to others. (Def. 56.1,
38; Pl. 56.1 Resp., 1 38). He provided that rimfation to Johanneson and the implicated
employees were subsequently disciplindd.)(Hipp did not know the ages of the sixteen
employees and he did not know how long Richardlames had worked with the company.
(Def. 56.1, { 39; PI. 56.1 Resp., 1 39).

A. Discipline

The parties dispute the circumstancesaurding the creation and application of the
criteria used to determine discipline for, whizd parties agree, wetmappropriate” emails. The
parties cannot even agree on what deponents testified to during their depositions with respect to

this inquiry in spite of havinghe benefit of transcribed depositions. The parties generally agree



that Navistar purports to have considered how recently the emails were sent and whether they
were sent internally or extgally in determining each employee’s sanction. They dispute,
however, the specific considerations. Smith testified that the emails needed to be sent both
internally and externally within the six mdst preceding the investigation to precipitate
termination; while sending the emails just intdhy or just externally would have warranted
only a written warning. (Dep. Smith at 57-59hdnneson, meanwhile, testified that the emails
needed to be sent internally within the snonths preceding thenvestigation to warrant
termination. (Dep. Johanneson at 125). Ultimateut of Richard and ghnine employees that
forwarded the emails from Richard, two wereedi and the rest were given final written
warnings.
B. Termination of Richard Reed

During the six months preceding the investigation, Richard sent six inappropriate emails:
at least three of whictvere sent to Navistar email addses. (Def. 56.1, %9; Pl. 56.1 Resp., 1
49). Ultimately, Smith and Carroll agreed that Richshould be terminated. (Def. 56.1, § 53; PI.
56.1 Resp., T 53). Johanneson did not recall mgaki recommendation as to whether Richard
should be terminatedSéeDef. 56.1, § 53; PI. 56.1 Resp., { 58mith and Carroll testified that
they did not know how old Richard was whiea was fired. (Def. 56.1, § 54; PIl. 56.1 Resp., 1
54). Smith, however, knew that that Richavds a long-term employee of Navistdd.] She
also knew that his age would have been alkdlan his human resources file. (Def. 56.1, § 39;
Pl. 56.1 Resp., 1 39). According to Richard,Ha&l “seen Carroll at whk from time to time
during the last yeaof his employment.” $eePl. 56.1 Resp., § 54Richard was 61 years old

when he was terminated. (Def. 56.1, { 62; Pl. 56.1 Resp., 1 62).



C. Termination of James Reed

From January 2010 to January 2013, Jamesaiai®d eight emails containing images of
nude and semi-nude women from his Navistaail account. (Def. 56.1, { 55; PI. 56.1 Resp., 1
55). James conceded during his deposition thaif dhe images were inappropriate workplace
communications. (Def. 56.1, | 57; Pl. 56.1 Resp57)] The parties dispute, however, why
James was terminated. Navistar maintainst tBmith, Johannesonna Carroll decided to
terminate James because he had forwarded appiapriate email to Richard within the six
months preceding the instgation, while James insists theg did not forward an inappropriate
email to Richard in the six months before tinvestigation. (Def56.1,  60; Pl. 56.1 Resp., 1
60). Whatever the reason, Jamess terminated at the age of 69. (Def. 56.1, 1 62; PIl. 56.1 Resp.,
1 62). Smith and Carroll testified that thdid not know how old Jaes was when he was
terminated. (Def. 56.1, 1 54; B6.1 Resp., § 54). Smith, howeyknew that James was a long-
term employee of Navistar. (Def. 56.1, | 61; $8.1 Resp., § 61). She also knew that his age
would have been available in his human resourceslfig. (

D. Discipline of Other Employees

Of the eight other employees who weoeirid to have forwarded inappropriate emails,
there were four employees over the agel@f (Def. 56.1, § 62; Pl. 56.1 Resp., 1 62). Those
employees were given final warnings either beeahbsy had sent the subject emails outside the
six months preceding the investigation or had seetn only to personal email addresses. (Def.
56.1, 11 62-67; PIl. 56.1 Resp., 11 62-67). The foypl@maes under the age of forty were also

given a final warning for similar reasar{®ef. 56.1, 11 68-72; PIl. 56.1 Resp., 11 68-72).



E. The Reeds’ Discrimination Charges with the EEOC

After Navistar terminated the Reeds’ goyment, the Reeds filed age discrimination
charges with the lllinois Department of HumRmghts, which they also cross-filed with the
Equal Employment Opportunity CommissioB8ee€Compl. § 6). The Reedtaimed that Navistar
discharged them because of their atgt) Specifically, Navistar’gosition paper to the EEOC,
Navistar stated that “Richard Reed and Jim Reeck the only employees who had actually sent
the inappropriate emails to co-workers aather recipients from their Company-owned
computers. The other employees had deleted tladiethey received and had not originated any
emails with inappropriate content.” (Pl. 56f1.27; Def. 56.1 Resp., { 27). The EEOC issued
Dismissal and Notice of Rights letters around December 24, 26&€8Compl. T 6). The Reeds
allege—and Navistar does ndispute—that they timely filed this suit within 90 days of
receiving their respective EEOC lettefeed42 U.S.C. 8§ 2000e-5(f)(1).

IIl. STANDARD OF REVIEW

“The court shall grant summary judgmenthe movant shows that there is no genuine
dispute as to any material faamtd the movant is entitled to jutig@nt as a matter of law.” Fed. R.
Civ. P. 56(a). “A factual disputes ‘genuine’ only if a reasonabljury could find for either
party.” Nichols v. Mich. City Plant Planning Dep755 F.3d 594, 599 (7th Cir. 2014) (internal
guotation marks and citation omitted). Becaube Reeds bears the ultimate burden of
persuasion, Navistar's summary judgment burtfeay be discharged by ‘showing’—that is,
pointing out to the district cotsthat there is ambsence of evidence support [the Reeds’]
case.”Celotex Corp. v. Catrettd77 U.S. 317, 325 (1986¢ee also Andrews v. CBOCS W., Inc.
743 F.3d 230, 234 (7th Cir. 2014)Jpon such a showing, the noorant must then ‘make a

showing sufficient to establish the existenceaaof element essential to that party's case.



Modrowski v. Pigattp712 F.3d 1166, 1168 (7th Cir. 2013) (quotdglotex 477 U.S. at 322).
Although the nonmovant does not nded‘depose her own witnesser produce evidence in a
form that would be admissible at trial,” sheshtgo beyond the pleadljs...to demonstrate that
there is evidence upon which ayjwcould properly proceed find a verdict in her favor.id. at
1168-69 (internal quotation marks and citation omitted).

[ll. DISCUSSION

Employment discrimination claims brougittider the ADEA may be proven using either
the “direct” or “indirect” methods of proofRipberger v. Corizon, Inc773 F.3d 871, 876 (7th
Cir. 2014); Andrews 743 F.3d at 234. The distinction be®n the two methods, however, is
“vague.” Sylvester v. SOS Children's Villages Ill., Ind53 F.3d 900, 903 (7th Cir. 2006).
Indeed, the terms are somewhat “misleadisgé Hemsworth v. Quotesmith.Com,,14¢6 F.3d
487, 490 (7th Cir. 2007). “Directproof is not limited to admissns or near-admissions by the
employer that its decisions were based on hgejt also includes circumstantial evidence that
suggests discriminationSee id The “indirect” method of mof involves a “subset of
circumstantial evidence (including the disparagatment of similarly situated employees) that
conforms to the prescription cDonnell Douglas Corp. v. Greedl1 U.S. 792, 802, 93 S.Ct.
1817, 36 L.Ed.2d 668 (1973)ld. at 490-491. The Reeds purptwtbe proceeding under both
theories A. Direct Method of Proof

Under the direct method of proof, the Clonotes that there babeen no admission by
Navistar that it terminated the Reeds becaushaf age. The Court, ¢hefore, must consider
whether the Reeds have providedfisient circumstantial evidence in the record to demonstrate
a genuine issue of material fact. Circumstardgiatience of intentional discrimination includes:

“(1) suspicious timing, ambiguousal or written statements, @ehavior toward or comments



directed at other employees in the proteajedup; (2) evidence, whether or not rigorously
statistical, that similarly situated employeedsale the protected class received systematically
better treatment; and (3) evidertbat the employee was qualifiéat the job in question but was
passed over in favor of a personsidé the protected class and the employer's reason is a pretext
for discrimination.”Sun v. Bd. of Trs. of Univ. of [l2007 WL 93313, at *12 (7th Cir. Jan. 16,
2007);see, e.g., Rudin v. Lincoln Land Cmty. CelR0 F.3d 712, 720-21 (7th Cir. 2005). The
circumstantial evidence offered by the Reedthia case is that youngemployees were given
preferential treatment over them and that Navsttated legitimate reas for terminating them

was mere pretext. Specificallthe Reeds claim that eight ployees who were younger than
they and engaged in similar misconduct were merely given a final warning for their misconduct

instead of being discharged:

Age Name
32 McLaughlin
37 Jamros
38 Olejniczak
38 Bala
48 Graybeal
48 Krason
54 Gall
58 Cloke

In support of their argument, the Reeds ptontonflicting evidence of the criteria used
in determining each employee’s sanction. For exangi@th testified thain order to be fired,
the employee must have sent the emails bothnally and externally within the preceding six
months of the investigation tprecipitate termination; while gmoyees who sent emails just
internally or just externallyvould have warranteonly a written warning. Johanneson, on the
other hand, testified that an employee who semiails internally within 60 days of the

investigation warranted termination. A thingethod of reasoning and a wholly-distinct account



of the facts was set forth in Natar's position paper tthe EEOC, in which Navistar stated that
“‘Richard Reed and Jim Reed were the only eygds who had actually r#ethe inappropriate
emails to co-workers and other recipientsnir their Company-owned computers. The other
employees had deleted the emails they receiand had not originated any emails with
inappropriate content.” Theses@arities make it impossible for the Court—which is not the
finder of fact at this stage—to determine whetthe legitimate reason Navistar claims to have
had in discharging thededs is mere pretext.

Even assuming the termination criteriort g&rth in Navistar’'s briefing was actually
applied—namely, that only employees who sentireappropriate email to an internal email
address within the six monthsgeeding the investigation were terminated—there remain other
fact disputes in the record. First, these critegha much stricter standaof review for Richard
Reed than for the other implicated employedavistar relied on annvestigation of all of
Richard’'s outgoing emails, while it only relied an investigation of emails forwarded by the
other employees from Richard @valuating their conduct. Seconldmes disputes that he sent
an email from his company email account tahHard within the six months preceding the
investigation and that appears to be corroborbtethe email exhibits to his deposition. Exhibit
Number 33 from Richard’s g@esition shows an inappropriatemail from a “jim reed”
(justritej@att.net) to Richard within six mdmst preceding the investigation, but there is no
evidence that that “jim reed” is the plaintiff this case and, even if it were, the email was sent
from a personal email account. On this record, nihoa be determined if the criteria was applied
similarly to those who were dischargaad those who were merely disciplined.

B. Indirect Method of Proof



Under the indirect method of proof, a pléinmust set forth by a preponderance of the
evidence that (1) they are meenb of a protected age class; (2) they met Navistar's legitimate
employment expectations; (3) they sufferedagiverse employment action; and (4) similarly-
situated employees outsidé their protected class e treated more favorablyrizanovska v.
Wal-Mart Stores, In¢.682 F.3d 698, 702 (7th Cir. 2012). Getigraf the plaintiff “makes this
prima facie case, the burden shifts to the defetsd@ articulate a legitimate, nondiscriminatory
reason for its action. If the defendant does soptivden shifts back to the plaintiff, who must
present evidence that the statezhson is pretext for discriminationAdams v. City of
Indianapolis 742 F.3d 720, 735 (7th Cir. 2014ee also Tomanovich v. City of Indianappolis
457 F.3d 656, 663 (7th Cir. 2006) (quotiddusumilli v. City of Chicagdl64 F.3d 353, 362 (7th
Cir.1998)).

Navistar argues that the Reeds cannosfyathe second and fourth elements of their
prima facie case. Because these arguments aiheththe Reeds met Navistar's legitimate
employment expectations and whether “simtsituated” employees were treated more
favorably than the Reeds are both tied to Remds’ pretext theory, the Court considers the
arguments togethegee Curry v. Menard, Inc270 F.3d 473, 478 (7th Cir. 2001) (it makes no
sense to evaluate whether the plaintiff is timge"legitimate expectations” when she admits to
violating company policies bus alleging she was punishedore harshly than non-black
employees who also violated the policgge also Adams42 F.3d at 735 (observing that the
fourth element of the primiacie case often merges withe question of pretextBox v. A & P
Tea Co, 772 F.2d 1372, 1378 (7th Cir. 1985) (moving directly to third steMadDonnell
Douglasapproach where defendant provided prooé dégitimate, nondiscriminatory reason for

adverse employment action).
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To avoid summary judgment, the Reeds nalitw by a preponderamof the evidence
that Navistar's proffered reason for terminating their employment is prete@uwiaktt v. John
Wiley & Sons, In¢.463 F.3d 731, 737 (7th Cir. 2008) establish a genuinssue of material
fact regarding pretext, the plaih “must show that ‘1) it is more likely a discriminatory reason
motivated the employer than the proffered nonsthsioatory reason or 2) that an employer's
explanation is not credible.” 1d. (quoting Hudson 375 F.3d at 561). The plaintiff must
“specifically refute facts which allegedisupport the employer's proffered reasondills v.
First Fed. Sav. & Loan Ass'r83 F.3d 833, 845 (7th Cir. 1996) (citation omitted) (emphasis
omitted). Conclusory assertions about a decismaker’s prejudice are insufficient to establish
pretext.Wells v. Unisource Worldwide, In@89 F.3d 1001, 1007 (7th Cir. 2002)

Navistar claims a legitimate, non-discrimioy reason for discharging the Reeds while
merely issuing a warning to the eight otlenployees; namely, that the Reeds’ conduct was
more egregious than the othgQunger employees based on Naar’'s defined criteria. To
demonstrate pretext, the Reeds once again disipaiteriteria and the application of the criteria
used by Navistar in making its disciplinary deons. Because fact disputes remain regarding
whether the criteria was applied in the same reatm plaintiffs and to others, the Court cannot
make a determination at this stage thatt@swhether the firing was pretextual. Summary
judgment is inappropriate where factual disputsain regarding how the criteria was applied,
what the criteria was, and who enforced the criteBae Greengrass v. Int'l Monetary Sys. Ltd.
776 F.3d 481, 487 (7th Cir. 2015) (quoti@gleman v. Donaho&67 F.3d 835, 852-53 (7th Cir.
2012) (“Pretext can be shown by ‘identiflying] weaknesses, implausibilities, inconsistencies,
or contradictions’ in an empyer’'s asserted reason for taffian adverse employment action

such ‘that a reasonable person ddind [it] unworthy of credenc®. (alterations in original)).
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Navistar attempts to circumvent the preétessue by insisting that the slight three and
seven-year age differential beten Richard and two of the erapées that were provided mere
warnings for their misconduct undercuts the Re@dsha facie case of discrimination. Yes, in
general, when the plaintiff arttiose allegedly favored over hiare within the same protected
class, “the prima facie case under the ADEAuies[s] a sufficient disparity in agesSee
Bennington v. Caterpillar, Inc275 F.3d 654, 659 (7th Cir. 200{nternal quotabn marks and
citation omitted). A ten-year difference in ages between the plaintiff and the favored parties
presumptively “substantial,” while five or sewgear differences may be insignificant to set
forth a prima facie age discrimation case in and of itsefhee Faas v. Sears, Roebuck &,Co.
532 F.3d 633, 643 (7th Cir. 2008) (threetyage difference not significantgennington 275
F.3d at 659 (finding five-year age difference insufficient by itself to establish prima facie age
discrimination case).

In this case, however, the age differentiatween Richard and th@s$wo individuals is
not the only piece of evidenceliegl upon by the Reeds istablishing their prima facie case.
There were not just two, but eigbther individuals who were ¥gn warnings instead of being
terminated. And, out of a group of ten indivals, only the two oldest individuals were
discharged. Moreover, somethie representations made to the EEOC regarding the disciplinary
policies followed by Navistar are donsistent with the story nowefore this Court. There are
simply too many disparities for the Court to resolve this case as a matter of law.

Finally, Navistar’'s claim that its employed&l not know how old th@laintiffs were at
the time they were discharged is also dispigthe facts. Smith, Carroll, and Johanneson knew
testified that they did not know the exact agethefReedswhen they dded to terminate them;

however, there is evidea in the record that knew bothe®ls were long-term employees of
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Navistar; that their ages were in their humaroueses files; she was aliie access those files;
and that she had seen at least one of thetheimallways from time to time. Although there is a
factual dispute here also anctlaw generally supports the infape that most employers have
knowledge of age of their employe&ee, e.g., Diaz v. Eagle Produce Ltd. Partnersbiil
F.3d 1201, 12010 (9th Cir. 2008) (finding on-tle-jcontact was sufficient to warrant an
inference of the empl@y’s knowledge of ageMvoodman v. WWOR TV, Ind11 F.3d 69 (2d
Cir. 2005) (“In the majority of age discrimiti@an cases, a defendant employer's knowledge of a
plaintiff's age will be undisputed becaussmployers routinely maintain employee age
information in their personnellés or are generally aware eimployees' relative ages from
personal on-the-job contact. Such circumstan easily support an farence of employer
knowledge, certainly at the prima facie staghere plaintiff's burden is minimal.”).

Although Navistar may have terminated its employees for breaching their company
policy regarding the use of their work computerthea than due to their age, there remain too
many fact disputes to make that determination. m yull need to decid¢hat issue. Navistar's
motion for summaryydgment is denied.

CONCLUSION

For the foregoing reasons, the DefendantstitdMofor Summary Judgnme [25] is denied.

e

Virdinia K-Kendall
UnitedStateDistrict CourtJudge
Northern District of lllinois

Date: 3/31/2016_
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