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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JORGE MARTINEZ ROMQ
on behalf of himself and all others similarly
situated,

Plaintiff, No. 14 C 1891
V. Judge Sara L. Ellis

FEDERAL NATIONAL MORTGAGE
ASSOCIATION,

N N N N N N N /N N N

Defendant

OPINION AND ORDER

This putative class action stems from a dispute over who is responsible fay payi
assessments owed on a condominium when that condominium is purchased fragageeor
In 2013, Plaintiff Jorge Martinez Romo agreed to purchase a condominium from thal Feder
National Mortgage Association (“Fannie Mae'lRomonow sues Fannie Mae, alleging that
Fannie Mae agreed to pay all outstanding condomimissessments pritw closing andhat
when it required Romo to pay six months’ of assessments, Fannibrbahd thepurchase
agreemenandviolated the Illinois Consumer Fraud Act, 815 Ill. Comp. Stat. 5664E(.
(“ICFA") . Fannie Maenoves to dismiss, arguing thaethlinois Condominium Property Act,
765 lll. Comp. Stat 605/&t seq.requires purchasers like Romo to pay six months’
assessments thiadd accumulated under the previous owner. Fannie Mae also contends that
Romo waived higlaims and that Count Ikils to state a valid ICFA claim. Each of Fannie
Mae’s arguments fails at this stage: @murt cannot determine on the record before itttinat
Condominium Property Act or the contract’s waiver provisions apply here, and Romo has

plausibly alleged a non-redundant ICFA claim. Therefore, the motion to distfijss flenied.
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BACK GROUND"

On October 10, 2013, Jorge Martinez Romo offered to purchase a condominium at 1550
South Blue Island Avenue in Chicago, lllinois. The condominium was managed by the
University Station Condominium Association (“University Statioarid wadheld by Fannie
Mae as mortgagee. When making his offer, Romo proviesthie Mae witl$5,000 in earnest
money, as Fannie Mae required him to #annie Mae accepted Romo’s offer in December of
2013. Fannie Mae and Roreaterednto a real estate purchase addendum (the “Addendum”)
memorializing theiagreement.

The Addendunis a form contract that was created by Fannie Mae and presented to Romo
for his signature. Aew provisims in the Addendum are relevant to the pending motion.
Section 10 of the Addendum is titled “Closing Costs and Adjustments.” Sectiorrdi@fa)to
the manner in which Romo and Fannie Mae would satisfy the outstaasliagsments due to
University Staton. But as discussed below, Romo and Fannie Mae dispute viltgagactually
requiresof each. Sectionsl0(d) and 17(D) require Romo to waive and release Fannie Mae from
“all claims arising from the adjustments or prorations or errors in calculatirgljirgment or
prorations that are or may be discovered after cldsiDgc. 1-2 at§ 10(d) see also Doc.-2 at
§ 17(D). Section19(a) of the Addendum set out that Romo would forfeit his earnest money if he
breached the Addendum. Closivgs set fordnuary 10, 2014.

On December 23, 2013, University Station, which is not a party to thisesuita letter

to Romo and Fannie Mae outlining the assessmergd owthe condominiunithe “December

The facts in the background section are taken from Romo’s complaint anisextiftthed thereto
and are presumed true for the purpose of resolving Fannie Mae’s motismissdSee Virnich v.
Vorwald 664 F.3d 206, 212 (7th Cir. 2011pcal 15, Int'l Bhd. of Elec. Workers, ARCHO v.
Exelon Corp.495 F.3d 779, 782 (7th Cir. 2007). However,ttte extent that the terms of an
attached contract conflict with the allegations of the complaintah&act controls."Centers v.
Centennial Mortg., In¢.398 F.3d 930, 933 (7th Cir. 2005).

2



23 letter”). The lettestates that there was $4,270.BRoutstanding assessments due on the
condominium. Under “Generaiformation,” the letter statebat “Unit #614 is responsible for
the amount of $3,010.30 (seller) for outstanding assessments and $1,260.02 (buyer) for six
months previous owner assessisetf the balance is not paid prior to or at closing the amount
will remain on the account and become the responsibility of the new éwiec.1-3 at 1. The
December 23%etteralsosets out that monthly assessments were $460d05.

On January 8, 2014, Fannie Mae informed Romo that he would be responsible for paying
six month&of outstanding assessments. On January 10, 2014, Romo’s counsel sent a letter to
Fannie Mae notifying it that Romo would pay the “six months of outstanding assessmmt
protest and [that he] reserved all rights under the Addendum to sue for Fannie Maefs"br
Doc. 1 1 15. Atthe January 10 closing, when Fannie Mae refused to pay the six wionths’
outstanding assessments, Romo paid this amount under protest.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the daf¢wdth fair notice of a

claim’s basis but must also Eecially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.

2 The mmplaintand theattachments theretio notidentify exactly how much money in outstanding

assessments Romo was required to pay at closing. Romo’s response to theondetiorss indicates
that he was required to pay $1,260.02 in assessments. Doc. 31 at 16. This figure timatmount
that Univerdly Station allotted to Romo in the December 23 letter, but it does notpamncewith the
stated monthly assessments set out in thatHle#d60.05—multiplied by six. While curious, this
dispute is not material to the Court’s Opinion.
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1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.
ANALYSIS

Romo alleges that by requiring him to pay six montwth of outstanding assessments
just before closing, Fannie Mae breached the Addendum (Count I) and engaged inran unfai
practice in violation of ICFA (Count Il). Fannie Maeeks dimissal as a matter of law on the
basis that(1) the Illinois Condominium Property Act requires Romo to pay the six moaths’
assessmentf2) Romo waived his right to bring any claims based on pror#ti@@ssessmes)t
and(3) the complaint fails to ate a valid ICFA claim The Court takes Fannie Mae’s arguments
in turn.
. Thelllinois Condominium Property Act

Fannie Mae contends that the Illinois Condominium Property Act rebRioenoto pay
six month&of outstanding assessmemis a matter of lawThe statute states, in relevant part:

The purchaser of a condominium unit at a judicial foreclosure sale, other than a

mortgagee, who takes possession of a condominium unit pursuant to a court order

or a purchaser who acquires title from a mortgagee shall have the duty to pay the

proportionate share, if any, of the common expenses for the unit which would

have become due in the absence of any assessment acceleration during the 6

months immediately preceding institution of an action to enforce the collection of

assessments, and which remain unpaid by the owner during whose possession the
assessments accrued.

7651ll. Comp. Stat605/9g)(4). Fannie Mae assertisat “[a]pplying the statute is
straightforward here: Romo, as purchaser acquiring title from Fannie Maetgagee, had the

duty to pay up to six months of unpaid common expenses.” Doc. 27 at 4-5.



But applying the Condominium Property Act is not straightforward héfieile the
statute may ultimately govern the outcomehas case, th€ourt cannot findhat it applies at
this stage. By its termdhe statutes limited toassessments incurred “during the 6 months
immediately preceding institution of an action to enforce the collection ofsassets.” 765 lIl.
Comp. Stat. 605/9(g)(4)However, hecomplaintand attachments thereto notrevealwhether
an actiorto enforce collection of assessmeensr actually occurredere® Thus, the Court
cannot determine at this time that the Condominium Property Act applies hereovegiortie
statute’s term#dicate thabuyers are required to cover unpagsessments theamedue in the
six months prior to the action to enforce collection. But there is rgpthithe record that makes
clearthatthe condominium’s previous ownéailed topay his assessments during the six months
immediately precedingneassessmeeinforcement actier-if such an action occurred—utrat
Romo’s payment applied to that period. These fact questions preclude the Court ingratruli
this stage that th€ondominium Property Aaequirel Romoto pay the demanded amount.
. Waiver and Release

Fannie Mae alsoontends that the complaint must be dismissed because the Addendum
waivers and releases bar Romo’s claims. Section 10(d) of the Addendum &tatelakr shall
release Seller from any and all claims arising from the adjustments or prem@tienors in
calculating the adjustment or prorations that are or may be discoveredasteg ¢l Doc. 12
8 10(d). Similarly, 817(D) of the Addendum states tHAHE PURCHASER WAIVES

.. .ANY AND ALL CLAIMS ARISING FROM THE ADJUSTMENTS OR PRORATIONS

The recorddoes not indicate whether University Station instituted an enforcement adgttin the
confines of the foreclosure or elsewhekhile the statute does not define an “actiat least one
observer noted thattfe majority of the evidence suggests thditimgng an action should require an
official filing with a court” Attorneys’ Title Guaranty Fund;ondominium Association and
Common Interest Community Liens and Mortgage Foreclosure, http://Mgheam/underwriting/
news/condominiunassociatiorand€ommoninterestcommunityliensandmortgage
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OR ERRORS IN CALCULATING THE ADJUSTMENTS OR PRORATION THAT ARE OR
MAY BE DISCOVERED AFTER CLOSING.”Id. at §17(D).

On the record before it, the Court findstttieeseprovisions do not bar Romo’s claims.
First, both provisions are expressly limited to clathesbasisof which Romo discoverafter
closing Here,Romo discovered the basis for his claim—and informed Fannie Mae of the
same—prior to closing. Moreover, bothaiverprovisionsmake clear that thegpply only to
adjustment and proration disputdsannie Mae argues Bection | of itdrief thatthe concept of
proration has nothing to do with the six montbsassessments at issue in this c&eeDoc. 27
at 7 (“Proration is a concept that only applies when thesfeared liability because there are
multiple owners over a period of time, such as when property transfers in the middtewotha
and a monthly fee or assasant is incurred for that nm¢h.”). And the complaint and exhibits
attached thereto do not indicabatthe payment of six months’ assessments is an
“adjustment” as the term is used in the Addendéuocording to Fannie Ma&komo was
required to pay six months’ of outstandingessmentas a result of the Condominium Property
Act, not any provision in the Addendum. The Court is not convinced by Fannie Mae’s argument
in Section Il of its brief that Romo®aims concern an “adjustment or proration” ardwaived
as a matter of lawThus, the Court rejects Fannie Mae’s argument that Romo has waived his
claims.
[11.  ThelCFA Claim

In Count Il, Romo alleges that Fannie Mae engages in a bait and switch g &ienti
and other condominium purchasers on the eve of closihghigmanmust pay forsix months’of
outstanding assessments or else they will lose the condominium and their mam&st Romo

claims that this constitutes an unfair business pragtigmlation of ICFA Fannie Mae moves



to dismiss Count Jlassertinghat Romo cannot plausibly claim to have been deceaived
oppressed because he was informed prior to closing that he would be responsiblengortissx

of assessments and he nevertheless elected to proceed with the purchase. déastated

“[i]f th e product or merchandise remains the same, there cannot be a bait antl fatct27

at 12. Fannie Mae contends tRatmo received what he bargained for, albeit at a slightly higher
price than he had anticipated.

Romo alleges that Fannie Mae’s coateconstituted an unfair practice, not that it was
deceptive’ Doc. 31 at 14.n order to state a valid unfair practice claim under ICFA, a plaintiff
must allege that the defendant intentionally engaged in unfair conduct in the dorosererce
that iqured the plaintiff. Robinson v. Toyota Motor Credit Coy@.75 N.E.2d 951, 96@0L1 lIl.
2d 403, 266 lll. Dec. 879 (2002). A practice is unfair if it (1) “offends public policy,” (2) is
“immoral, unethical, oppressive, or unscrupulous,” or (3) substantially injures consumers
Robinson775 N.E.2d at 961. A plaintiff need not demonstrate all three criteria in order to
succeed; rather, a practice may be unfair “because of the degree to which it meethene o
criteria or because to a lesser extent it meets all thide(uotingCheshire Mortg. Serv., Inc.

v. Montes612 A.2d 1130, 1143-44, 223 Conn. 80 (1992onduct is oppressive if denies the
plaintiff a meaningful choice or places an unreasonable burden on the pla&nhkiff.Sign, Inc.

v. EIm St. Chiropractic, Ltd.871 F. Supp. 2d 763, 769 (N.D. Ill. 201€enterline Equip. Corp.
v. Banner Pers. Serv., In&45 F. Supp. 2d 768, 780 (N.D. lll. 2008)lore specifically,
“[c]ourts interpretinglte meaning of ‘unfair practicebave held thaa plaintiff states a claim

uncer the ICFA where the defendasmtonduct gave plaintiff no reasonable alternative to avoid

4

By proceeding this way, Romo avoids the heightened pleading standard foranay. City Metal
Fabricators & Supply, Inc. v. CIT Tech. Fin. Services,,|686 F.3d 663, 670 (7th Cir. 2008)
(“Because neittr fraud nor mistake is an element of unfair conduct under lllinois’ Consuaned Fr
Act, a cause of action for unfair practices under the Consumer Fraud Actrieetket the notice
pleading standard of Rule 8(a), not the particularity requirement anSgil.").
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incurring a charge or penaltyWendorf v. Landers/55 F. Supp. 2d 972, 979 (N.D. lll. 2010)
(collecting cases)In order to satiy the substantial injury factor,@aintiff must allege an
actualeconomic injury.In re Michaels Stores Pin Pad Litig330 F. Supp. 2d 518, 526 (N.D. Ill.
2011).

Here, thecomplaint states aalid ICFA unfair practice claim. Romo plausibly alleges
thatFannie Mae waited until the eve of closing to inform him that he would be responsible for
six months of assegsents on the condominium. Rorfwtheralleges that Fannie Mae took
advantage of its superior bargaining position and Romo’s lack médksalternativesRomo
explains that heltimatelypaid the assessments because refusinlg so would have meant
forfeiting his $5,000 in earnest money, losthg opportunity to purchase the condominium, and
havng to quickly find replacement houginAccepting all factual allegations as true and
drawing all reasonable inferences in Romo’s favor, the Court finds that Romahsibiyl
alleged that Fannie Mae’s conduct was unethical, oppressive, or unscrupulous becawese it deni
him of a meaningfuthoice at closingWendorf 755 F. Supp. 2d at 979 (denying a motion to
dismiss on an ICFA claim where plaintiffs alleged that defendants’ lateereft plaintiffs with
no choice but to incur a charge or penalty). Romo also plawibbes that theonduct caused
a substantial injuryas he claims that he suffered economic injury as a redithaels Stores
830 F. Supp. 2dt527(finding that plaintiffs plausibly alleged a substantial injury when they
claimed thathey lost money as a result of defendant’s conduct). Moreover, Romo’s alleged
injury is undeniably substantial wheggregated among the mgmyrportedvictims.

Centerling 545 F. Supp. 2dt 780(“Even very small individual harms can be considered
substantial, if they are part of aagtice that, in the aggregate, causes substantial losses to the

public as a wholég).



Fannie Mae also urges that the Court dismiss Romo’s ICFA claim becaussliinslant
to his breach of contract claim. Under lllinois law, “[a] breach of contraptoahise, without
more, is not actionable under the Consumer Fraud Akitery v. State Farm Mut. Auto. Ins.
Co, 835 N.E.2d 801, 844, 216 Ill. 2d 100, 296 Ill. Dec. 448 (2005). The parties disagree on
what “more” a plaintiff is required to allege. Appig Averyin a breach of warranty case, a
court in this district denied a motion to dismiss an ICFA claim because the plaing&dhet
only a breach of warranty, but also that the defendant failed to disclose ahfat¢mbout the
product. Al Maha Trading & Contracting Holding Co. v. W.S. Darley & @36 F. Supp. 2d
933, 949 (N.D. lll. 2013§“This additional allegation is importanit. is well established that
‘[a]n omission or concealment of a material fact in the conduct of trade or comommstitutes
consumer fraud.” (quotin@onnick v. Suzuki Motor G&75 N.E.2d 584, 595, 174 Ill. 2d 482,
221 1ll. Dec. 389 (1996). Andin U.S. ex rel. Lusby v. Rolls-Royce Cotpe Seventh Circuit
reversed dismissal of a common law fraud claim, finding that the plaintiff hadatdgqu
pleaded fraud bgllegingthat the defendant never intended to honor the cont@iatpgle
breach of contract is not fraud, but making a promise while planning not to keéautd.” 570
F.3d 849, 854 (7th Cir. 2009). Thus, the Court finds tlmah&s ICFA claim is not merely
redundant of hisreach of contract claimRomoplausibly alleges that Fannie Mae never
intended to honor its obligation to pay the assessments, that Fannie Mae intentidhiaéidw
its true intentions until the eve of closirgnd that given the parties’ relatibargaining position
Romo had no meaningful choice but to pay the assessments. Romo may proceed to discovery on

his unfair practice$CFA claim.



CONCLUSION

For the reasons stateabove, Fannie Mae’s motion to dismiss [B6denied

(

Dated:November 4, 2014

SARA L. ELLIS
United States District Judge
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