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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHANNON COLEMAN,

Plaintiff, Case No. 14-cv-2015
V. Judge Robert M. Dow, Jr.
ROBERT W. DEPKE JUVENILE

JUSTICE CENTER A/K/A
NINETEENTH JUDICIAL DISTRICT,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Shannon Coleman (“Plaiff’) brings this action against Defelant Robert W.
Depke Juvenile Justice Centek/a/ Nineteenth Judicial Distt (“Defendant” or “DJJC”) for
Title VIl race discrimination/disrate treatment arising out bfs termination in April 2013.
This matter is before the Court on Defendamtistion for summaryuydgment [57]. For the
reasons explained below, Defendant’s motion [§{ranted. Judgment will be entered in favor
of Defendant.

l. Background

The Court takes the relevant facts frone tharties’ Local Rule 56.1 statements and
exhibits thereto, [59], [72],74], and [81]. The following fastare undisputed unless otherwise
noted.

Plaintiff is an African-American man who rdsis in Lake County, Iliois. Defendant is
a body politic of Vernon Hills, lllinois and housesuet facilities under the purview of the Chief

Judge of the Nineteenth Judicfaircuit Court as well as unrelateounty facilities. On August

! Pursuant to the parties’ stipulation, Pldintigrees that he is not asserting a separate claim of
discrimination based upon Defendant’s suspension of him in 2011. See [42] & [74] at 28.
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20, 2001, Plaintiff began employmenith the Administrative Officeof the Nineteenth Judicial
Circuit Court as a part-time Juvenile Ddten Officer, a non-sworn position, located at the
DJJC. Plaintiff's position became full-time just before 2002.

In July 2005, Plaintiff was gen a promotion to Senior Juvenile Counselor. Juvenile
Counselors perform work in ¢hfield of community correans with juvenile offenders,
counseling, supervising, pressing records, evaluatingnd making recommendations on
incoming referrals and/or juveniles held intetgion. In 2008, Plairffi applied for and was
subsequently approved for a Career Path ptemdo Senior Juvenile Counselor by Robert
Zastany, the Executive Director foretiNineteenth Judicial Circuit.

On June 15, 2010, Plaintiff acknowledged that had previouslyead the Nineteenth
Judicial Circuit—Lake County EmployeBlandbook and Annexes, that the Handbook and
Annexes had been updated and should have reeerad, that he undeosid he was expected to
comply with the policies contained therein, thegt also read the Ethics Policy (part of the
Annexes), and that he understood that employees of the Nitietheticial Circuit are at-will
employees serving at the discretion of the Chief Judge.

Plaintiff worked in DJJC’s Detention Unimtil March 21, 2012 when he transferred to
the Intake Unit. Plaintiff's job responsibilitiess a Juvenile Counselor in the Detention Unit
included ensuring the safety and security of th# sind residents (minois secured detention),
counseling residents, monitoring residentgnducting group discussions with residents,
facilitating daily skils groups to encourage a good staddaf morals and values, and
transporting minors to and from Court.

Plaintiff's job responsibilitiesas a Juvenile Counselor iretintake Unit included making

custody decisions such as detaining or releasipuyenile to the custodyf their parents under



certain conditions, making recommendations ttee State’s Attorney Office, providing
information and explaining services to familiesminors, documenting information, preparing
reports, and assisting the court in determining thelseof intervention needed in order to impact
delinquent behavior, and making suggestions & dburt to eliminate or reduce recidivism.
Plaintiff had knowledge of certain delinquenciesl Zrimes that the residents committed or had
been accused of committing. Plaintiff alkad knowledge regarding some of the causes,
treatment, and prevention of delinquency and erinPlaintiff was expected to exhibit good
judgment and be a positive role model for thedesis at the DJJC and his co-workers. It was
important for Plaintiff to carry himself in @rofessional manner both at work and in the
community. Pursuant to the Nineteentfludicial Circuit Court Employee Handbook,
“[c]lonfidence in the ability of employees tosdharge their responsiiiés and to command the
trust and confidence of the Chief Judge is essleio continued employment.” [63-15] at 52.
Approximately three months after he beghis full-time employment as a Juvenile
Counselor, Plaintiff was issued algiofive-point star badge thatentified his job title, county in
which he worked, and the state. Plaintiff always kept the star ladige visor otthe vehicle he
was driving. The Employee Handbook states: HEFBadge/Card is for identifying you to other
law enforcement agencies, to Court Securibyd for responding to a request for identification.
Badges and ldentification Cards shall not be usemh unprofessional manner.” [63-15] at 48.
Plaintiff admits that he was not allowed ‘iasse the badge for unauthorized, non-work related
purposes, or in an unprofessionalmnar” to the extent that thimeans that he was not allowed
to use his badge to gain any special treatmeuntiority, or information outside of work for
himself or his family. [74] at 7. However, Ri&if disputes Defendant’assertion that he was

not allowed to use the badge fany non-work related purposes. Sek at 6-7. Plaintiff



elaborates: “Admittedly, during Plaintiff’'s deptien, when Plaintiff wasasked whether he was
allowed to use his badge for non-work related purposes, he answered, not to my knowledge....
However, the term ‘use’ in éhcontext of the question antwous circumstances surround[ing]

the case, would imply something along the linesedking a benefit qoreferential treatment
outside of work or to assert a special positioraathority outside of work. To the extent that
Defendant is alleging that an employee couldevain display his or her badge in any way unless

it was being displayed in a ‘work related’ sition, Defendant’s own policy contradicts that
allegation.” [74] at 7.

In Plaintiff's chain of command, the Duo®r is Robert Cesa Directors have
supervisory authority to impose discipline tdstdinate employees up to and including a three-
day suspension without pay and administetileave for investigation of employees.
Supervisors review situations, interpret policieshef Nineteenth Judicial District, and select the
form of discipline; while they are encourageduse progressive discipline when appropriate,
each case stands on its own meritdext in the chain of comamd is the Executive Director,
Robert Zastany. The Executive Bitor of the Administrative Offe of the Nineteenth Judicial
Circuit has supervisory authority to discipling to and including discharge of paid County
employees, but not including the discharge of sworn paid County employees (Probation Officers
and Juvenile Counselors) and State employe€be Chief Judge has dhsole authority to
discharge sworn staff (Probation Officers and Juvenile Counselors). All significant personnel
actions are briefed to the Chief Judge to séeeife are any concerns, directions, or observations
that may shed light onto a situation.

On the evening of March 31, 2013, Officer Mich&htt made a traffic stop of Plaintiff

and his passenger. As Officer Platt approactimed window of Plaintiff's vehicle, Plaintiff



“presented [him] with a five-pointed badge[63-18] at 6, Tr. p. 19:17-18. The badge was in
Plaintiff's left hand, facing outoward Officer Platt, and was visible to Officer Pldi. at 7, Tr.
p. 22:1-19. Officer Platt asked Plaintiff if thiee-pointed badge was a North Chicago Police
star because, due to the nighttimeurs and the coloring of tHeadge, it looked at first like a
North Chicago Police star. Pl&ifhtold him it was not. When flicer Platt lookel at the five-
pointed badge again he was able to seeitthes a Lake County Bbation Officer badgeld.,
Tr. p. 21:1-6. Officer Platt téfied that it was not unusual for law enforcement personnel to
present a badge in their windaduring a traffic stop to alert im that they are “on the same
team,” that they may have awtul weapon in the vehicle,na to alleviate worry about the
situation escalating into violenc¢63-18] at 7-8, Tr. pp. 23:2D5:12; 13, Tr. pp. 46:10-47:5.
Officer Platt observed the strong odor of cdnsacoming from inside of the vehicle.
[63-18] at 8, Tr. p. 26:16-24. He asked for Ridi’'s and his passenge identification and
returned to his police car to wait for his partnéd., Tr. p. 27:3-6. Aftethis partner arrived,
Officer Platt asked Plaintiff to exit fivehicle so the two men could spead., Tr. p. 27:15-16.
Officer Platt explained thdte “intended to search the insiolethe car, based on the odor of the
cannabis coming in from inside it, and . . . askad if there was anything the car that [he]
should know about.”ld., Tr. p. 27:19-23. According to Offic®att, Plaintiff told him “that the
passenger had been smoking a blunt in the pgeseeat and had just recently put it outd’,
Tr. p. 28:15-17. The police report also indésathat the passenger admitted he had been
smoking a blunt. The DVD of fiicer Platt's dash-cam showthat during the traffic stop,
Officer Platt asked Plaintiff/If you are a probation officer, why are you letting somebody

smoke weed in your car?” [74] at 14.



Officer Platt searched the interior of Pl&ifg vehicle, where he located a bag with a
green leafy substance, presumed to be cannialisle a cigar box thawvas inside the center
console. He also found a switch-blade knif¢hie center console and atth® of tequila behind
the driver’'s seat that was partially full and rattory sealed. Accomdg to the police report,
Plaintiff stated that none tfiese items were his.

Officer Platt testified that the traffic stop of Plaintiff was unusual because this was the
only time he had experienced a person display aaribadge to identify himself as part of the
law enforcement community while at the satinge observing the smell of cannabis and finding
cannabis in the vehicle. [63-18t 13, Tr. pp. 45:2-10; 47:16-48: Officer Platt opined that he
found it inappropriate that Plaintiff displaydds badge “under the circumstances, because
[Plaintiff] told [Officer Platt] that the passengead just finished smoking a blunt inside of the
car,” which would, “in [Officer Platt’s] opinion, be contdictory to being on the law
enforcement side, if you will, or with the law enforcement community.fd., Tr. p. 47:16-23.
Nonetheless, Officer Platt testified that Pldfigidisplay of the badge did “still put [him], to
some degree, at ease” because it told him “a litlethat | probably would not have to fight
with that person.”Id., Tr. p. 48:3-7. Officer Rkt also testified thaPlaintiff was cooperative
throughout the stop, did not resisim throughout the stop, ardld not specifically ask for
special treatment because he was a probationeoffi Officer Platt didnot give Plaintiff a
breathalyzer test because, based upon his interagiloriPlaintiff, he did not believe him to be
under the influence of alcohol.

Plaintiff and his passenger were arrestedteamasported to the Lak€ounty Jail. Officer
Platt completed the charging doeents, and a police report which recorded the events that

transpired during the traffic stop and arrestaimiff was charged witha traffic citation for



speeding, a traffic citatiofor illegal transportation of alcohbased upon the open container of
tequila, and two non-traffic citations for unlawfuge of weapons and poss®sn of cannabis.
Officer Platt requestd that the Lake County Sheriff's Depaent dispatchers contact Defendant
to confirm Plaintiff's employment because he wagestigating whether to charge Plaintiff with
impersonation of a Probation Officer a Peace Officer. The displaérs confirmed that Plaintiff
was a juvenile probation employee and miod investigate the issue further.

On April 1, 2013, Cesar learnédat the Lake County Sheri§’'Department had called to
confirm Plaintiff's employment and that Plaintiff had been arrested and criminally charged.
Cesar made the recommendation for Plaintifbéoplaced on administrae leave and Zastany
approved of that decision. Cesastified that he puRlaintiff on administratie leave in order to
find out more information about the arrest and arahcharges. Zastany testified that when an
employee is arrested, it is protocol to sugpehem with pay and have them turn in their
materials while an internal ingggation can be performed, whiincludes obtaining a copy of
the police report. After Plaiifit was put on administrative leav€esar received copies of the
police report and dash-cam police video that wkertaat the time of Plaintiff's traffic stop and
arrest. Cesar testified that the dash-cam peideo showed that Plaintiff had his badge in his
hand, where it was visible. [63-5] at 9, Tr. p. 29:15-17.

On April 15, 2013, Cesar and Marci Jumisko, theeBtior of Administrative Services for
the Nineteenth Judicial Circuit, recommendedZtstany that Plaintiff's employment with the
Nineteenth Judicial Circuit should be termieimmediately. At the time Cesar recommended
Plaintiff for termination, the only information Hed concerning Plaintiff's arrest was the police
report and arrest video. At no point did Cesd R&intiff about what happened regarding the

arrest or his version of event€esar testified that, if he wése decision maker, anyone would



be terminated under circumstances similar tonfiféis arrest, but he had never before been
presented with the number of \atibns of policies that occurreturing Plaintiff’s traffic stop
and arrest. In particular, Cestestified that he recommended that Plaintiff be terminated
because, “to the best of [his] kneage, [Plaintiff] was arrestedith both marijuana and alcohol

in the car, additionally to that, he exhibiteid probation credentials in a non-business situation
to the police officer, which would not typicallype appropriate forthat situation,” and
“ultimately, the arrest and charf@r those types of violations the reason[] for his dismissal.”
[63-5] at 8, p. 25:2-13.

Plaintiff's termination letter reflects that Jumisko and Cesar concluded that Plaintiff
violated the following policies and proceduref the Nineteenth Judicial Circuit Employee
Handbook: (1) unlawful possession ofugs and/or narcotics; (2) vation of federal, state or
local laws or regulations, orddrt Orders; (3) violation ofry provision in the Handbook or of
any oral or written directive atuding, without limitation, engaginig activities contrary to those
set forth in the Circuit’s Ethics Policy; and @)nduct in the community so as to diminish the
integrity of the Circuit, and/or the employee’s dbéicty or capability toperform as an employee
of the Circuit. [63-22]at 2. The termination letter furthekplained that Platiff violated the
following policies and procedures of the Nieenth Judicial Cingit's Ethics Policy:

Principle Four — Impropriety arttie Appearance of Impropriety

An employee shall avoid impropriety ancthppearance of impropriety and shall

respect and comply with the law and cortdoienself or herselat all times in a

manner that promotes public confidence in the integrity and impartiality of the

judiciary.

An employee shall refrain from engagimg any activity that would put into

guestion the propriety of the employeetnduct in carrying outhe duties of the
office or cast doubt upon thetegrity and impartialityof the legal system.



An employee shall not allow family, socgiadr other relationships to influence

official conduct or judgment andhsuld avoid any conduct that gives the

impression that the employee can be imprigpeafluenced in the performance of

his or her official duties.

Principle Five — Abuse of Position.

An employee shall demonstrate the higthastandards of personal integrity,

honesty, and truthfulness all professional and persdndealings. An employee

shall not use his or her position, badge,any form of identification of the

Nineteenth Judicial Circui~ Lake County to securenwarranted privileges or

exemptions for himself or herself orfa family member or close relative.
[63-22] at 2-3.

As Executive Director, Zastany was responsible for making recommendations to the
Chief Judge regarding the termination of empteynt of sworn staff. Zastany reviewed the
police report and Cesar’s and Jumisko’s recemdation, agreed with the recommendation, and
approved of it by recommending to the Chief Judge Blaintiff be terminated. Cesar testified
that Zastany could have decitl@ot to take his recommendati to terminate Plaintiff and
recalled that from time to time in the past Zastany has suggested a different path of discipline
other than what was suggested. Zastany wameawt that time that Plaintiff was African-
American. Chief Judge Fred Foreman reviewedntiatter and concurred that Plaintiff should be
terminated effective April 15, 2013See [63-24]. The decision terminate Plaintiff was made
prior to the disposition of Pldiiff’'s charges. The disposition @il charges against Plaintiff was
nolle prosequi.

Plaintiff alleges that he was discrimindtagainst based on his race when Defendant
terminated his employment. At his depositiéhaintiff testified that Cesar never made any
derogatory comments to him based on his racesddstPlaintiff testified that he believed Cesar

discriminated against him because he was noteetairly or equally in comparison to three

former co-workers, a Principal Probation ©ér (Employee X), and two Juvenile Counselors



(Employees Y and Z) for alcohatlated criminal offenses. In response to summary judgment,
however, Plaintiff contends only that EmployeesXsimilarly situated to him for purposes of
analyzing his Title VII discrimination claim.

A Principal Probation Officerlike Employee X) is a differenposition than a Juvenile
Counselor (like Plaintiff), with dierent responsibilities, paynd class name, and is part of a
different department. Nonethsk Defendant’s disciplinary anchets policies apply equally to
non-senior, senior, and princigalenile probation officers angivenile counselors, which are
both referred to generally as “probation offis” according to Mr. Zastany and Defendant’s
employee handbook.

The relevant facts as to Employee X asefollows: Employee X is white. In 2004,
Employee X notified the then-Director ofuxknile Probation, Louise Loud, an African
American, that he had been arrested for driving under the influence of alcohol and failing to take
a field sobriety test. Employeé temporarily lost his driving jwileges. Loudconcluded that
“disciplinary action must be taken, given tlaets documented in the [arresting officer’s] report
and [Employee X’s] failure to cooperate with tregjuest of an officer.”[59-26] at 2. Loud
proposed that, in lieu of bringing his arrest efan investigatory hearing panel, Employee X
would be demoted to a Senior Probation Offened placed on probatioduring which he would
not be considered for any promotions. 8keEmployee X accepted Loud’s proposal. He was
not recommended for termination and was not terminated.

At the time of Employee X's arrest, Cesarswhe Assistant Director of Probation. In
that position, he had authority to recommend teation of an employee. See [63-5] at 11, Tr.
pp. 39:13-40:12. However, while in that pgms), he did not make any disciplinary

recommendations regarding areesir convictions for driving undethe influence of alcohol.
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[63-5] at 19, Tr. 72:16-21. Gar also was not Employee X&ipervisor, didnot “oversee”
Employee X, and “wasn’t a part of any disciplyaction” involving Emploge X. [63-5] at 12,
Tr. p. 44:11-16. Cesar heard that Employee X “had been arrestddat Tr. p. 44:11-14.
Cesar’'s understanding was that Employee X waassted for “either having possession [of
alcohol] or drinking while drivig” and lost his license, [63-3} 13, Tr. 46:6-10, 21-23, but was
not aware that Employee X had failéo cooperate with the arresting officer or to submit to a
field sobriety testid., Tr. 46:14-20. Cesar also knéwat Employee X was white.

At the time of Employee X’s arrest, Zasyawas Executive Director (as he was at the
time of Plaintiff's arrest). According to Zastany, Loud reconended to “reduce, freeze
[Employee X] in his position,” ther than terminate him. [SB8] at 15, Tr. p. 54: 9-12. Zastany
did not recommend to then-Chief Judge Multbat Employee X be terminated, although he
could have recommended termination despitad® recommendation of lesser discipline. See
id., Tr. pp. 54:4-6, 54:19-55:10. Zasy testified that he recommaed Plaintiff for termination,
but not Employee X, because in both casesvas following the directors’ recommendations.
Zastany further testified thatlaignificant personnedctions are briefed to the Chief Judge and
that he was “sure the Chidiidige got a briefing on” the disdipary action against Employee X,
but that he did not recall spécally whether he was the one who briefed the Chief Judge. See
id., Tr. pp. 55:19-20, 56:9-18. Only the Chiéfidge may make the final decision for
termination.

About five years later, in 2009, Employ&ewas disciplined agai Director Joseph
Kelroy made the decision to restrict Employee X to his office for the day because he smelled like
alcohol. Kelroy made Cesar (who by this timed Heeen promoted to Director of Juvenile

Probation) aware of the sitian by copying him on the memandum that was issued to

11



Employee X. Cesar testified that he did not latae asked Employee X whether he had been
drinking, if there had been any “follow up with ¢Koy] on this situation,’or if he spoke to
Kelroy about the memorandum. See [81] at 20-21.

On December 17, 2013, Plaintiff filed a chagfediscrimination against Defendant with
the United States Equal Employment Oppatiu€ommission (‘EEOC”) alleging that he was
discriminated against based on his race whewdmse discharged from his position on April 15,
2013. The EEOC mailed a Notice of Right to Sue to Plaintiff on December 24, 2013. On March
21, 2014, Plaintiff commenced an action in tisurt for race discrimination and filed an
Amended Complaint on December 15, 2014.

At his deposition, Plaintiff testified thatelonly person he believed discriminated against
him was Cesar. See [63-4] at 30, Tr. p. 113:14€17'Is there anyone other than Mr. Cesar that
you believe discriminated againghu with respect tyour termination?” A: “No.”). However,
in opposition to Defendant’'s motion for summary judgment, Plaisti#bmits a declaration
stating that, “[b]Jased upon additional infornoatibrought to light in Diendant’s responses to
written discovery requests and the depositiatireony of Mr. Cesar and Executive Director
Robert Zastany, | believe that MZastany also discriminated agst me, as he was the final
decision maker prior to submission to the Chiefige for approval, and he had also been the
final decision maker concerning [Employee X’s] atrée [71-1] at 1. D&endant argues that the
Court should not consider the dation because there is naanevidence to support Plaintiff’s
change of position and “Plaintiff's ‘new’ astien cannot defeat Defendant’s summary judgment
motion.” See [82] at 3. While it is true thatlitigant is not allowed “to manufacture material
fact questions by affidavit testimonyathcontradicts priosworn testimony,’United States v.

Funds in Amount of One Hundred Thousand One Hundred & Twenty Dollars ($100,120.00), 730

12



F.3d 711, 718 (7th Cir. 2013), it is not clear thas tprinciple is applicable here. Plaintiff
explains in his declaration dh he learned about Zastanyisvolvement in the decision to
terminate him only after engaging in discoveryherefore, it is plausible that at the time
Plaintiff was deposed, he did ndtave the information necessary to testify that Zastany
discriminated against him by treating him lesgofably than Employee X. “A contradictory
supplemental affidavit is ... permissibleitifis based on newly discovered evidenc&ank of
[llinoisv. Allied Sgnal Safety Restraint Systems, 75 F.3d 1162, 1172 (7th Cir. 1996).
. Summary Judgment Standard

Summary judgment is proper ete “the movant shows th#tere is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a). “A party asserting thaffact cannot be or is genuinelysputed must support the assertion
by ... citing to particular parts of materials iretrecord” or “showing thahe materials cited do
not establish the absem or presence of a genuine dispuie,that an adverse party cannot
produce admissible evidence to suppbe fact.” Fed. R. Civ. /R6(c)(1). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury coutdturn a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The party
seeking summary judgment has the burden ofbksténg the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The Court “must construe
all facts and draw all reasonable inferences in the light mestdale to the nonmoving party.”
Majorsv. Gen. Elec. Co., 714 F.3d 527, 532-33 (7th Cir. 2013) (citation omitted).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thtitere is a genuine issue for trialliberty Lobby, 477 U.S.

at 250. Summary judgment is proper if the nonmoving party “fails to make a showing sufficient
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to establish the existence of an element esseatihht party’s case, and on which that party will
bear the burden of proof at trial Ellis v. CCA of Tennessee LLC, 650 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex, 477 U.S. at 322). The non-movipgrty “must do more than simply
show that there is some metaphysidalbt as to the material factsMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). In othgords, the “mere existence
of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
must be evidence on which the jury cotddsonably find for the [non-movant]Liberty Lobby,
477 U.S. at 252.
1. Analysis

To defeat summary judgment on his Titl# ®Maim based on his April 2013 termination,
Plaintiff has the initial burden of establishing tlia he is a member of @otected class, (2) he
performed reasonably on the job in accord Md#fendant’s legitimatexpectations, (3) despite
his reasonable performance, he was subjectad tmlverse employment action, and (4) similarly
situated employees outside ofprotected class were treatemwre favorably by Defendant.
David v. Board of Trustees of Community College District No. 508, 846 F.3d 216, 225 (7th Cir.
2017). “If the plaintiff satisfieghat burden, then the employewst articulate a legitimate,
nondiscriminatory reason for theverse employment action, atiatn point the burden shifts
back to the plaintiff to submit evidence that the employer's explanation is pretextidal.”
(internal quotation marks and citation omitted).

The legal standard for considering a sumymadgment motion on a claim of intentional
discrimination is “simply whetlrethe evidence would permit a reasble factfinder to conclude
that the plaintiff's race, ethnicifysex, religion, or ottreproscribed factor caused the discharge or

other adverse employment actionOrtiz v. Werner Enterprises, Inc., 834 F.3d 760, 765 (7th
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Cir. 2016). “Evidence must be considered ashale; rather than asking whether any particular
piece of evidence proves the case by itself—or drgust the ‘direct’ evidence does so, or the
‘indirect’ evidence. Evidence is evidencdd.

In this case, the first and third elementsPlaintiff's prima facie case are undisputed.
Plaintiff is a member of a protected clagsfrican American) and suffered an adverse
employment action (termination). The emd element is undisputed as well; Plaintiff
acknowledges that he was “guilty of poor judgmigim3] at 1, essetially conceding that he was
not meeting his employer’s legitimate expectatidngarticular, Cesar and Defendant’'s Human
Resources Director concludetiat Plaintiffs onduct violated the following policies: (1)
unlawful possession of drugs andfmarcotics; (2) violation of federal, state or local laws or
regulations, or Court Orders; (3) vidka of any provision in the Employee Handbbok of any
oral or written directive includg, without limitation, engaging iactivities contrary to those set
forth in the Circuit’s Ethics Polidy (4) conduct in the community so as to diminish the integrity
of the Circuit, and/or the employee’s credibildy capability to perfornas an employee of the
Circuit; (5) impropriety and thappearance of impropriety; and @buse of position. According

to Defendant, Plaintiff violated these policies pesenting his officiafive-pointed badge to

2 Pursuant to the Employee Handbook, it was essentids toontinued employment that he maintain the
confidence in his ability to discharge his respoitiids and command the “trust and confidence of the
Chief Judge.”

® Principal Four of the Ethics Policy requires eayales to avoid impropriety and the appearance of
impropriety; respect and comply with the law and comndhiroself or herself at all times in a manner that
promotes public confidence in the integrity and imphtyiaf the judiciary; refrain from engaging in any
activity that would put into question the propriety of the employee’s conduct in carrying out the duties of
the office or cast doubt upon the integrity and irtiphty of the legal system; and not allow family,
social, or other relationships to influence officainduct or judgment and should avoid any conduct that
gives the impression that the employee can be impsop#tuenced in the performance of his or her
official duties. Principal Five of the Ethics Policy requires employees to demonstrate the highest
standards of personal integritypnesty, and truthfulness in allgbessional and personal dealings, and
prohibits employees from using his or her position, badgany form of identification of the Nineteenth
Judicial Circuit to secure unwarranted privileges or exemptions for himself or herself or for a family
member or close relative.
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Officer Platt as he approached the windowPddintiff's vehicle andupon exiting the vehicle;
allowing his passenger to smoke a “blunt” whilevias driving; and telling Officer Platt that
there was not anything in the vehicle he shémlow about, even though a bag of cannabis and a
switch-blade knife were in the center console and an opened bottle of tequila was behind the
driver's seat. Plaintiff does nalispute that he engead in this conducor that this conduct
violated Defendant’s policies, except thatdmallenges whether the pas prohibited him from
presented his five-point badge ohg the traffic stop. This chalhge is insufficient to create a
material issue of fact concerning whethBraintiff was meeting Diendant’s legitimate
expectations, given the absence deéense to the other allegations.

Plaintiff argues, however, thaince he has “produce[d] evidence sufficient to raise an
inference that [Defendant] appligd legitimate expectations adisparate manner. the second
and fourth prongs merge—allowing [him] to stave off summary judgment for the time being™” by
showing that he was treated more harshly than employees who engaged in comparable
misconduct but were not members of Plairgiffirotected class[73] at 10 (quotingelkhatib v.
Dunkin Donuts, Inc., 493 F.3d 827, 831 (7th Cir. 2007)). i$hHs an accurate statement of
governing law, sed&l., Orton-Bell v. Indiana, 759 F.3d 768, 777 (7t@Gir. 2014), andHuang v.
Continental Cas. Co., 754 F.3d 447, 450 (7th Cir. 2014), andrtfore the Couriurns to prong
four.

To survive summary judgmefty showing differential treatnme of a similarly situated
employee, a plaintiff must identify a comparateno is ‘directly compaable to [him] in all
material respects.”Williams v. Office of Chief Judge of Cook Cnty. I1l., 839 F.3d 617, 626 (7th
Cir. 2016) (quotingPerez v. Thortons, Inc., 731 F.3d 699, 704 (7th CR013)). “The goal of the

comparison analysis is to eliminate other possible explanatory variables, such as differing roles,
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performance histories, or decision-making pershmwigch helps isolate the critical independent
variable—discriminatory animus.”Formella v. Brennan, 817 F.3d 503, 512 (7th Cir. 2016)
(internal quotation marks and citation omitted)A “difference in job title alone is not
dispositive” where comparators’ gilarities nonetheless predominateBoumehdi v. Plastag
Holdings, LLC, 489 F.3d 781, 791 (7th Cir. 2007). Typically, a plaintiff needs to show that the
other employee “dealt with the same supervifegs] subject to the s@e standards, and had
engaged in similar conduct without such diffgrating or mitigating circumstances as would
distinguish [his] conduct or the goyer’'s treatment of [him].”Gates v. Caterpillar, Inc., 513

F.3d 680, 690 (7th Cir. 2008) (internal quotation marks and citation omitted).

The only comparator that Plaintiff offassEmployee X, who was demoted and placed on
probation after being arrested for driving under itifeience of alcohol rad refusing to take a
field sobriety test. This single comparaternot sufficient to withstand summary judgment
because there are too many differentiating uoistances that, taken together, distinguish
Defendant’s treatment of Plaintiff from itseatment of Employee X. Employee X received a
DUI in 2004, nine years before Plaintiff was atezl. The older the coragator case, the more
likely the difference in treatmemtas due to changes jpolicies, personnend attitudes over the
intervening years. Here, there is no evimethat Defendant’s stance toward employees who
were arrested for drug or aleol related offenses remained the same from the time of Employee
X’s arrest to Plaintiff's arrest The lack of temporal proxity between Plaintiff's misconduct
and Employee X’s misconduct, along with Defemitfapersonnel changes over the intervening
years (discussed in the next maaph), lead the Court to conde that Defendant’s allegedly
preferential treatment of Employee X nearlyeecalde ago would be an insufficient basis for any

reasonable factfinder to conclude that Pl#istitermination was motivated by discriminatory
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animus. See, e.gQemick v. City of Joliet, 135 F. Supp. 2d 921, 939 (N.D. lll. 2001) (female
firefighter whom the city removed from eligilhyl list when she reached age 35 could not make
out prima facie case for gender discriminatimased on evidence one male police officer was
appointed from eligibility despite having turn88, because “this one instance-which occurred
over thirteen years ago-is not sufficient to allaweasonable jury to find that similarly-situated
males were treated more favorablyBjlow v. Much Shelist Freed Denenberg Ament &
Rubenstein, 96 F. Supp. 2d 763, 769 (N.D. Ill. 2000) (antde instance of alged discriminatory
treatment by [plaintiff's employer] nine years beftie staffing decision at issue [in plaintiff's
suit for discriminatory staffing] is insufficient teupport her claim that similarly situated male
employees were treated betterQuick v. City of Fort Wayne, 2016 WL 5394457, at *5 (N.D.
Ind. Sept. 27, 2016) (ADA plaintiff who was temated by police department for failing to
complete academy was not similarly situatetito non-disabled employees who were permitted
to substitute a certification for academy attendance, where the non-disabled employees were
“hired years before” plaintiff at a time whenetllepartment was in need of Spanish-speaking
officers); cf.Purze v. Village of Winthrop Harbor, 2000 WL 1741895, at *2 (. Ill. Nov. 22,
2000) (village was entitled to summary judgmentptaintiffs’ claim thatvillage violated their
right to equal protection by refug their request for a zoning variance, where two instances in
which allegedly similarly situated property owsevere granting zoningariances “occurred ten
years ago”).

As alluded to above, the dsionmaking personnel involvemh Plaintiff's case were
different than those involved iBmployee X’s case. It is urgiuted that only the Chief Judge
has the authority to terminate a probation caffi Plaintiff was termated by Chief Judge

Foreman, while Employee X was disciplined bynfier Chief Judge Mullen. Plaintiff argues,
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nonetheless, that Chief Judge Foreman’s “appneasl basically a rubber stamp” of Cesar’s and
Zastany’s recommendations because “there isuvmience, whatsoever, that the Chief Judge did
an independent investigation othiman his one sentence letating that he ‘reviewed the
matter.” [73] at 13. Plaintiff further maintasnthat even if Chief Judge Foreman “did do an
independent investigation, ... thioowld still not insulate Defendant from liability as there is no
guestion that Mr. Zastany’s recommendation wasasal factor of Plaintiff's termination, and
pursuant td&aub v. Proctor Hosp., 562 U.S. 411, 411 (2011), “[i]f a supervisor performs an act
motivated by [impermissible] animus thatirgended by the supervisor to cause an adverse
employment action, and if that act is a proximedese of the ultimate employment action, then
the employer is liable.” [73] at 13.

Although Plaintiff does not identify the ldgdneory under which Cesar’'s or Zastany’s
alleged discriminatory animus could be attrdzito Chief Judge Forema ultimate decision to
terminate Plaintiff, the case law refers to it as the “cat’'s paw” theory of liability. The term “cat’s
paw” comes from an Aesop’s fablfirst referenced in disenination law by Judge Posner, in
which “a monkey induces a cat by flattery totraxt roasting chestnuts from the fire,” and
“[a]fter the cat has done so, burning its pawghia process, the monkey makes off with the
chestnuts and leaves the cat with nothin@®aub, 562 U.S. at 416. “The cat’s paw theory
applies in the employment discrimination cexit when ‘a biasedsubordinate who lacks
decision-making power uses the formal decision maker as a dupe in a deliberate scheme to
trigger a discriminatory employment action.Johnson v. Koppers, Inc., 726 F.3d 910, 914 (7th
Cir. 2013) (quotingSmith v. Bray, 681 F.3d 888, 897 (7th Cir. 2012)); see alddligan-
Grimstad v. Sanley, 877 F.3d 705, 711 (7th Cir. 2017). “The cat’'s paw theory requires both

evidence that the biased suboate actually harborediscriminatory animus against the victim
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of the subject employment actioand evidence that the biased subordinate’s scheme was the
proximate cause of the adverse employment actidohhson, 726 F.3d at 914.

Cesar cannot be deemed a biased subdedimbo controlled the Chief Judge because
Cesar was not a decisionmaker in Employee X'& @asl the alleged preferential treatment of
Employee X is the only evidence of discriminatorynaus that Plaintiff offes. Loud, not Cesar,
was the Director of Juvenil®robation in 2004, when Engyee X was disciplined. Loud
decided that disciplinary aoth needed to be taken and offered Employee X a demotion and
probation in lieu of bringing his ast before an investigatory hearing panel. Cesar was the
Assistant Director of Probation at that timeAlthough he had authority to recommend the
termination of an employee and knew that Emp¥X had been arrested for DUl or possession
of alcohol while driving and lostis license, it is undisputdatiat Cesar was not Employee X’s
supervisor, did not oversee Employee X, was npard of any disciplinary action taken against
Employee X, and did not know that Employee Xdhallegedly failed tocooperate with the
arresting officer.

No reasonable factfinder could concludesdzh on these facts—essentially that Cesar
decided not to insert himselftsmmLoud’s disciplinary decisianaking to recommend termination
of an employee he did not agee—that Cesar’'s recommendationterminate Plaintiff nine
years later was based on discrinborg animus. To thextent that Plaintiffs complaining about
Cesar not terminating Employee X when, figgars after his DUI, Employee X smelled like
alcohol at work on one occasiothat alleged misconduct is iheufficiently comparable to
Plaintiff's misconduct to create a material quastof fact. During thaincident, Employee X
was not arrested or found wigticohol or drugs, likdlaintiff was when Cifcer Platt pulled his

vehicle over for speeding.
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In contrast to Cesar, Zastany was Ewecutive Director both when Employee X was
disciplined and when Plaintiff was terminated.herefore, the Court must evaluate whether
Plaintiff has presented sufficient evidence tQRt Zastany actually mbored discriminatory
animus against Plaintiff and (2) Zastany’s schémnleave Plaintiff terminated was the proximate
cause of the Chief Judge’s decision to termirfantiff, such that the cat's paw theory of
liability could apply.

Viewing the evidence in the light most favoratdePlaintiff, the Court concludes that the
evidence is too attenuated to pdramy reasonable factfinder torclude that Zastany harbored
discriminatory animus against Plaintiff and #fere insufficient to survive summary judgment.
Again, the only evidence of Zastas discriminatory motive is i allegedly more preferential
treatment of Employee X nine years earlier.widger, in both Plaintiff's case and Employee X’s
case, Zastany followed the director’'s recomméndaabout what disciptiary action should be
taken. In other words, Zastany treated PlHiatid Employee X the same by concurring with the
recommendations of their direct supervisorlaintiff's supervisor, Cesar, recommended
termination, while Employee X’s supervistpud, offered not to s&l Employee X's case on
for further investigation if he agreed to a deimo and probationary pexd (which he did). It
would be a different matter if, in Employee X's case (or any other case involving a white
employee), Zastany overruled theeditor's recommendation in favof more lenient treatment
of a white employee. But there is avidence to support such a theory.

Nor is there any evidence that Zastamgovided the Chief Judge with any false
information, rather than simply passing on Cssand Jumisko’s recommendation that Plaintiff
be terminated. In this gard, the Court is guided tyndsey v. Walgreen Co., 615 F.3d 873 (7th

Cir. 2010), in which a pharmacist brought sagainst her former employer under the Age
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Discrimination in Employment Act (“ADEA”) undea cat’'s paw theonyf liability. Cf.
Raymond v. Ameritech Corp., 442 F.3d 600, 610 (7th Cir. 2006) (“The McDonnell Douglas
framework applies to both Title VII and ADEA claims.Rabe v. United Air Lines, Inc., 971 F.
Supp. 2d 807, 821 (N.D. Ill. 2013) (analyzing Titel and ADEA claims using same “cat’s
paw” theory of liability). The plaintiff inLindsey argued that her coworker, who allegedly
harbored discriminatory animus against her beeaof her age, manipulated her supervisor’s
decision to terminate her. The Seventh Ciraeffirmed the district cort’s grant of summary
judgment to the defendant, concluglithat the cat’'s paw theoryddnot apply in part because,
even if the plaintiff's supervisor “blindly relieddn information from her coworker, the plaintiff
“failed to show that the information [the cowker] gave to [the supeisor] was biased.”
Lindsey, 615 F.3d at 876. The court explained thajnsfead of highlighting evidence that [her
co-worker] concealed or pointing falsehood that she presented as facts,” the plaintiff “cites the
inappropriate remarks about her age that she[f#agoworker] made on other occasiond:
“Showing that [the co-worker] uttered offensive slurs, howedees not eskdish that she
manipulated [the supervisor’s] decision” to terminate the plainiiff.

Likewise in this casegeven if the Chief Judge unat®nably accepted Zastany’s
termination recommendation, Plaintiff has corfmward with no evidence that Zastany
concealed any relevant information from provided any falsehoods to the Chief Judge.
Lindsey, 615 F.3d at 876. Plaintiff does not contest tie was pulled over for speeding or that
marijuana, alcohol, and a switchblade were dis@Veipon a search of his car. Nor, for the
most part, does Plaifiticontest that he violated the @b policies outlined in Cesar and
Jumisko’s termination letter. While Plaiffitidisagrees with the letter's conclusion that

Plaintiff's presentation of his ldge to the arresting officer vatied the court’s policy against
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using his badge in an unprofemsal manner, that is a differem of interpretaon of how the

policy should apply to the facts, not a misreprest@mt of any relevant ts. Instead, as proof

of bias Plaintiff cites only Zaahy’s treatment of Employee X nine years earlier when Employee

X was arrested for a DUI. This evidence “does not establish that [Zastany] “manipulated [the
Chief Judge’s] decision” to terminataintiff after he was arrestedl.d.; see alsdRoberts v.

Columbia College Chicago, 821 F.3d 855, 866 (7th Cir. 2016) (employer entitled to summary
judgment on plaintiff's theory that subordinatéstility against plaintiff on account of his age

could be imputed to the decisionmaker due wghbordinate’s involvement in the termination
process where, among other things, there was no evidence that the memorandum the subordinate
provided to the decisionmaker was inaccurate).

In short, the evidence that Zastany wahing with Loud’s recommendation to put
Employee X on probation nine years previouslyréxeiving a DUI, but did not overrule Cesar’'s
and Jumisko’s recommendation to terminate PRifdr being arrested with marijuana, an open
container of alcohol, and a switdatle in his vehicle (a recomméation that is not tainted by
any evidence of racial animus) is at most airilla” of evidence ofdiscriminatory bias and
therefore insufficient to withstal summary judgment based on a “sgtaw” theory of liability.
Liberty Lobby, 477 U.S. at 252. Therefore, Plaintiff candemonstrate a triablissue of fact in
regard to whether he is similarly situatedBmployee X—or any other employee who is not a
member of his protected class—and failsniake out a prima facie case of employment

discrimination.
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IV. Conclusion
For the reasons explained above, the Cguants Defendant's motion for summary

judgment [57]. Judgment will kentered in favor of Defendant.

Dated:March26,2018

e

Fobert M. Dow, Jr. %
Lhited States Distri dge

24



