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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ENVIROGEN TECHNOLOGIES, INC.
Plaintiff,

V. No. 14C 2090
Judge James B. Zagel
MAXIM CONSTRUCTION
CORPORATION, INC. and CITY OF
CRYSTAL LAKE,

Defendang.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant City of Crystal Lake’s Motion for Defaudtgment
Against Maxim Construction Corporation and for Dismissal of Maxim’s C@&lasn for Want
of Prosecution. For the following reasons, Defendant &iCrystal Lake’s Motion is granted.
|. PROCEDURAL BACKGROUND

The conflict between Plaintiff Envirogen Technologies, Inc. (“Envirogen”) and
Defendant Maxim Construction Corporation (“Maxim”) arises from a subcoriiedaateen the
two corporations to suppa water treatment system for the City of Crystal Lake (“the City”). In
2014 Envirogen filed itsuitagainst Maxim in this Court, eventually adding the City as a
defendant in its Second Amended ComplédiBAC”). The SAC alleged that Maxim breached
thesubcontractor agreement by failing to pay Envirogen for the ion exchangetneaterent
system and sought a declaratory judgment stating that the City has “npadase of action,
remedy, or right of any kind” under the Purchase Order between Envirogen &md. Nlae
City filed a CrossClaim against Maxim for breach of the construction contract and a

Counterclaim against Envirogen for breach of contract based on the Gity's 8§ third party
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beneficiary to the Purchase Order.

On May 9, 2016, while in the midst of discovery, this Court granted Maxim’s
attorneys’ motions to withdraw based on Maxim’s unpaid legal fees. At the next tu® sta
hearings on May 12 and June 23, no attorneys appeared for Maxim and neither opposing counsel
nor the Court was contacted regarding Maxim'’s failure to appear. For reasaisexxpin the
docket, Envirogen moved for amehs granted defaudtgainst Maxim on July 7, 201At this
point, Maxim reappeared in the case with new counsel. After a hearing, Emwrogedefautl
judgment against Maxim on September 6, 201&t Fame day, thCity moved for default
judgment against Maxirand for dismissal of Maxim’s counterclaim for want of prosecution and
it is this motion that is before the Court now.

[I.LEGAL STANDARD

UnderFederaRule of Civil Procedure 55, a court may enter a default judgment when a
defendant fails to plead or otherwise defend. Fed. R. Civ. P.. &&f@ motion for default
judgment, a court takes all wglleaded allegations as to liability asdarBlack v. Lane22 F.3d
1395, 1399 (7th Cir. 19947 he decision to enter a default judgment lies within the district
court’s discretionO'Brien v. R.J. O'Brien & Asso¢®998 F.2d 1394, 1398 (7th Cir. 1993).

Rule 55(¢ allows a court to “set aside a default judgment uiRlde 60(b).” FED. R.
CIV. P.55(c). Rule 60(b) provides that “[o]n motion and just terms, the court may relievey a part
... from a final judgment [due to] (1) mistake, inadvertenceyrsg, or excusable neglecEED.
R. CIV. P. 60(b) Excusable neglect “encompasses ‘all relevant circumstances surrouraling t
partys omission,” including such factors as “the reason for the defaulgtiver it was within
the movant’s control, the danger of prejudice to the non-movant, and the interests of judicial

administration. Tygris Asset Finance, Inc. v. Szollak. 09 C 4488, 2010 WL 2610652, at *1
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(N.D. lll. June 21, 2010) (quotingasio Comp. Co. v. NoreB5 Fed. Appx. 247, 250 (7th Cir.
2002). See alsdPioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. PartnesdinU.S. 380,
389 (1993) Despite this “fle¥ole understanding,” however|ilnadvertence, ignorance of the
rules, or mistakes construing the rules’ are not ordinarily recogagémrms of excusable
neglect,” and “negligent handling of a case, by itself, will not excuse untimely behawior
satsfy the showing required by Rule 60(bfasio Comp. Co35 Fed. Appx. at 250 (citing
Pioneer 507 U.S. at 391-3@ndNorgaard v. DePuy Orthopaedics, Int21 F.3d 1074, 1075
(7th Cir. 1997)). The rule instead “establishes a high hurdle for parties seekingdtalefailt
judgments,”Jones v. PhippK9 F.3d 158, 162 (7th Cir. 1994), and relief is proper only in
“exceptional circumstancesSwaim v. Moltan CoZ3 F.3d 711, 722 (7th Cir. 1996).

To set aside a default judgment, “a specialized thegestandard has evolved which
squarely places the burden on the moving party to show: (1) ‘good cause’ for the (&fault;
quick action to correct the default; and (3) the existence of a meritoriousel&dehe original
complaint.”Jones 39 F.3d at 162yash Techs., Inc. v. Prospeed Trading, IN©., 07 C 4054,
2009 WL 2928095, at *4 (C.D.lIl. Sept. 9, 200Failure to make any of the three showings
warrants denial of a motion to vacatévells Fargo Equip. Fin., Inc. v. PMRC Servs., LINO,
10 C 2438, 2011 WL 635861, at *2 (N.D.lll. Feb. 11, 2011).

[11. DISCUSSION

Maxim argues that the default should be vacated because extenuating circumstances
provide good cause for their absence from the case. Specifically, Maxim expéirts t
commercial liability insurer, Westfield Insurance Company (“Westfielait)ally refused to
indemnify Maxim br the defense fees and costs in this case and filed a lawsuit in October 2015

seeking a declaration that it owed no duty to defend or indemnify Ma¥astfield Ins. Co. v.
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Maxim Construction Corp., Inc., et al.;15cv-09358 (N.D. lll. 2015). Finding that it could not
afford to defend itself against both the Envirogen and the Westfield lawsuitanMaxided to
devote its resources to defenditsglf against Westfield with the hope that a victory in that case
would afford them indemnificatioin the Envirogen casét some undisclosed time after Maxim
effectivelydisappeared from thease Westfield agreed to provide Maxim with a defense in the
Envirogen case and retained Leahy, Eisenberg & Fraenkel attorneyssteerggviaximThose
attorneys entered their appearances on July 20, 2016 and explained to the Court &britithe fir
Maxim’s behind-thescenes efforts to straighten out their representation issues.

In the briefing of this motion, Maxim added that it did not contact the Cotug or
opponent to inform them of the situation or request a continuance because of the prohibition
against corporations appearing in court prd&s&e e.glIn re IFC Credit Corp, 663 F.3d 315,

318 (7th Cir. 2011) (*Corporations unlike human beings arg@eaonitted to litigate pro se.”).
Maxim apparently interprethat rule to include a prohibition on contacting the clerks, courtroom
deputy, or opposing party to explain that a corporation has found itself unrepresenteddand nee
time to find counselin fact, such communications would not only be allowed but would be
vastly preferable to disappearing from the case withaubrd of explanation. Maxim has

offered a belatedxplanation but the prohibition on pro se representation for corporations is not
goodcause foMaxim’s prolongedsilence in this matteMoreover, to the extent Maxim argues
that it misunderstood the scope of the prohibition, “[ijnadvertence, ignorance oféseaul
mistakes construing the rules’ are not ordinarily recogrezeidrmsof excusable neglettand
“negligent handling of a case, by itself, will not excuse untimely behaviatisfysthe showing
required by Rule 60(b).Casio Comp. Co35 Fed. Appx. at 250 (citingioneer 507 U.S. at

391-32andNorgaard v. DePuy Orthopaedics, In@¢21 F.3d 1074, 1075 (7th Cir. 19%97)


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR60&originatingDoc=Ia9cdd5e06ddc11e59fd198fba479fdb1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002243853&pubNum=0006538&originatingDoc=Ia9cdd5e06ddc11e59fd198fba479fdb1&refType=RP&fi=co_pp_sp_6538_250&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_6538_250
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997161964&pubNum=0000506&originatingDoc=Ia9cdd5e06ddc11e59fd198fba479fdb1&refType=RP&fi=co_pp_sp_506_1075&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_506_1075

Maxim also raises the issue of the City’s belatedgfiof its motion for default. But the
City explained at earlier proceedings anthi@ most recent hearing that a default judgment
against Maxim was not initially advantageous for the City and becamesagcesly after the
default judgment sought by Envirogen was entered.

Finally, Maxim argues that this second default judgment will result in inconsistent
judgments because Envirogen’s and the Ciyedl-pleaded allegations are mutually exclusive,
yetthe defaults require that both sets of allegations are accepted &otragample, the City
(and Maxim) allege the water treatmensteyn did not satisfy theontractual performance
requirementswhile Envirogen contends that it dlithout citing any law, Maxim argues that to
be found doubly liable on the basis of inconsistent theories is unjust.

The Court is mindful of the fact that, in these convoluted circumstances, a double
defaultthat raises questions about internal consistemey seem to bparticularly harshwhile
the Seventh Circuit has disfavored entry of inconsistent default judgments where the
inconsistency arises betwernltiple defendants, it has not addressed the issue of entering two
possibly inconsistent default judgments against a single defendant. Evengarith tiee
inconsistent judgments between multiple defendants, the Seventh Circuit has cohatrued t
restriction narrowly suggesting that it is not interested in broadly curtailing the entry of default
judgmentseyond the specific set of circumstances it has already recog8ia¢el Farm Mut.
Auto. Ins. Co. v. Jackspii36 F. Supp. 958, 961 (S.D. Ind. 199€ing Marshall & lIsley Trust
Co. v. Pate819 F.2d 806, 812 (7th Cir.198T);re Uranium Antitrust Litigation617 F.2d
1248, 1257-58 (7th Cir.1980)n short,there is no precedeit this Circuitmandating that a
default judgment cannot be entered in the context of this case.

Additionally, the Court recognizes théthe loss does not fall on Maxim it will be



shifted to the City, which has patently done nothing wrong. The only equitable solutios in thi
situation is to allocate the loss to thefalilting party rather than tlaetive and compliant party.
V. CONCLUSION

For the foregoing reasons, Defendant City of Crystal Lake’s Motiorarsen.

ENTER:

e Bk

James B. Zagel
United States District Judge

DATE: Septembes0, 2016



