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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PETER ENGERKAREN )
CHAMBERLAIN, COURTNEY )
CREATER, GREGORY MCGEE, and FINN)
EBELECHUKWU, individually and on
behalf of all others similarly situated

Plaintiffs,
No. 14¢v-02117
V.
Judge Andrea R. Wood
CHICAGO CARRIAGE CAB CO.,
YELLOW CAB AFFILIATION, INC.,
FLASH CAB CO., DISPATCH TAXI
AFFILIATION, INC., SIMON GARBER,
MICHAEL LEVINE, HENRY ELIZAR,
SAVAS TSITIRIDIS,andEVEGNY
FRIEDMAN,

N N N N N N N N N N N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

In this putative class action, current and former Chicago taxi drivers have stiexi the
cab service$or which theyhaveworked, as well as a number of individuals who ownsto
services. The paintiffs claim that these defendants violatkd Illinois Wage Payment and
Collection Act(“IWPCA”), 820 ILCS 11%t seq by improperly classifying them as
independent contractorgijling to pay thenthe minimum wage or overtimpay, improperly
charging them to work, and forcing them to bear their own operating expenses. ibnaddie
IWPCA claim, the Complaint also assertsaaise of actiobased on a theory of unjust
enrichment. The defendants have moved to dismiss these claims pursuant to Federfal Rul

Civil Procedure 12(b)(6(the“Motion”) (Dkt. No. 33).Because thelaintiffs have failed to
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allege the existence of an agreement by whicliéfendants were obligated to pay them, as
requiredto state a clainunder the IWPCA, the Motiois granted'

BACKGROUND

As set forth in the Complainplaintiffs Peter Enger, KareChamberlain, Courtney
Creater Gregory McGee, and Finn Ebelechuk{gollectively, “Plaintiffs’) work as taxi drivers
in Chicago, lllinois. (Compl{ 26, Dkt. No. 1.5 Plaintiffs worked for defendamib services
Chicago Carriage Cab Co., Yellow Cab Affiliation, Inc., 5 Star Flash &amcDispatch Taxi
Affiliation, Inc. (the“Cab Defendant$ or their affiliates. Id. 1 8, 10, 12, 14.) Defendants
Simon Garber, Michael Levinélenry Elizar Savas Tsitiridis, and Evegny Friedmame(
“Individual Defendants” and;ollectivelywith the Cab DefendantsD&fendanty own various
of the Cab Defendantdd( 11 816.)

To drive for one of th&€ab Defendanigaxi drivers must pay fees, either directly to the
Cab Defendantsr their affiliates. id. 1 22.) The drivers may pay these fees on akiyebasisor
a daily basislf paid ona daily basis, the feeange from $100 to $125 or more, while weekly
fees range from$500 to $800 or moreld §123-24) Taxi driversreceive no wage®r their
work; insteadthedrivers only source of incomé&om their workfor Defendantss what they
manage to make in fares and tigd. {{ 25.) In addition to paying fees, drivers must also pay the
expenses necessary to operate a taxi, including fuel, airport taxes, upkeep,raimswitace

payments.Ifl. 127.) As a result of this arrangement, taxi drivers in Chicago who pay companies

! Defendantd sitiridis and Friedman filed a separate motion to dismiss, arguihththallegations in the
Complaint are insufficiertb tie them tahe allegedinlawful conduct(Dkt. No. 8.)Because the Court
concludes that thel&ntiffs have failed to state a claim against ahyhe defendans with the present
Complaint the Court denie§sitiridis and Friedman’s separate motasmoot.

2 For the purposes tiie Motion, the Court takes the allegations of @@mplaint as true and draws all
reasonable inferences iaintiffs’ favor. See, e.g., MCM Partners, Inc. v. Andrews-Bartlett & As$ac.,
F.3d 967, 972 (7th Cir. 1995).



to drive a taxi often receive less than minimum wage from what remains of tiesiafad tips
For some shiftstheymight everpay more in fees and expenses than they receivefémas and
tips. (d. 28 In addition, the vast majority of these drivers work at least 12 hours per day, often
six days per weekAnd even though they routinely work more than 40 hours per week, they do
not receive timenda-half for overtime pay(ld. 11 3031.)

Although historicallytaxi drivers in Chicago were classified as employees, over the last
ten yearspefendants all have classified their drivers as independent contrdictofis38.)
Despite this classification, Plaintifége subject t@xtensive control by Defendanttd.(Y 36.)
For examplePefendants exercise control o\aintiffs working conditions and can prevent
Plaintiffs from working on a temporary or permanent basis) Plaintiffs are not engaged in an
independently established trade, occupation, profession, or buside§s37.)Instead, they are
entirdy dependent upoDefendantdecause, without arfedallion” Plaintiffs cannot operate a
taxi. (Id.)

Plaintiffs have filed a twecount @mplaint alleging thaDefendants (1) violated the
IWPCA, and (2) were unjustly enriched by their misconduct. The suit is a putktsgeaction
on behalf of “all other persons who have worked as taxi drivers in Chicago, lllinoighevest
ten years for any of the defendants or their affiliates and have had to pay feeskty daily
fees (for 12 or 24 hour shifts) in order to work as taxi drivéid. I 1.)Plaintiffs claim that
they, and others similarly sitetto them are mischaracterized as independent contractors
Plaintiffs furtherallegethat as a result dhis misclassificationDefendants have not only
chargedPlaintiffs to work, but alsdvave required them to pay the expenses necessary to operate

a taxiandhavefailed to ensure that their taxi drivers earmimum wage or overtime pay, have



protection under employment discrimination or unemployment statutes, or egjothan
privileges, benefits, or protections of employmelat. {{ 3941.)

DISCUSSION

Federal Rulef Civil Procedured(a) requires that @emplaint contain a short plain
statement of the claim showing that the pleader is entitled to reliefRF€iv. P. 8(a). To
survivea Rulel2(b)(6) motion, this short plain statement nmstrcomewo hurdles. First, the
complaint’s factual allegationswust be enough to give the defendant fair notice of the @aom
the grounds upon which it resBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). Second,
the complaint must contain sufficient allegations based on more than speculatiate @ claim
for relief that is plausible on its fadel. This pleading standard does not necessarily require a
complaint to containdetailed factual allegatiorisld. (citing Sanjuan v. Am. Bd. of Psychiatry
and Neurology, Inc40 F.3d 247, 251 (7th Cir. 1994Rather,"[a] claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasoriat@nce
that the defendant is liable for the misconduct allégadams v. City of Indianapolig42 F.3d
720, 728 (7th Cir. 2014) (quotirshcroft vigbal, 556 U.S. 662, 678 (2009)

ThelWPCA allows for a cause of action based on wrongfully held compensation
pursuant to a contract or agreemeBrown v. Club Assist Rd. Serv. U.S., JiNo. 12 CV 5710,
2013 WL 5304100at *8 (N.D.ll. Sept. 19, 2013). “The IWPCA does not establish a
substantive right to overtime pay or any other kind of walerhinguez v. Micro Ctr. Sales

Corp, No. 11 C 8202, 2012 WL 1719793, at *1 (N.D. Ill. May 15, 2012) (citadj v. Sterling

¥ The IWPCA“applies to all employers and employgiesthe State of lllinois. 820 ILCS 115/1.
Although Defendantappeato concede (at least for the sake of Mmtion) that Plaintiffs are
“employees’tovered by the IWPCARlaintiffs nonetheless spemdudch of their response brief addressing
whethertheyare properly considered Defendants’ employégsePls.” Opp’'n at 7-9, Dkt. No. 39.) The
Court notes that the IWPCA does not provide a cause of action for damages basecheret
mischaracterization ofreemployee as an independent contractor.
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Park Dist, Nos. 08 C 50116, 09 C 50146, 2011 WL 1748710, at *6 (N.D. Ill. May 4, 2011)).
Therefore plaintiffs suing under the IWPCA must allege thampensation is due to them under
an employmentcontract or agreementLanders-Scelfo v. Corporate @# Sys., In¢.827
N.E.2d 1051, 1058 (lll. App. Ct. 2d Dist. 2005). lllinois courts have interptageterm
“agreemeritto be broader than a contract and to require only a manifestation of mutual assent.
Brown 2013 WL 5304100, at *8 (quotirtgess v. Kaoski & Assocs668 F.3d 446, 452 (7th
Cir. 2012)). Accordingly, Plaintiffs do not need to pleadbélhe elements of a contract if they
can plead facts showing mutual assent to an agreeltent

Defendants argue that Plaintiffs have failed to plead any sbecbatract or agreement
that could support theltWPCA claim. Plaintiffsrespondoy arguing thatheyhave pleadethcts
regarding the working arrangement between themselves and Defendastsfitiantly allege
anagreement under lllinois law. According to Plaintiffs

in order to drive a taxi in the City of Chicago, because they do not own taxis or

the required medallion licenses, they must work for taxi companies, such as the

ones operated by Defendants. [A].s a result, they work for Defendants pursuant

to an agreement whereby their compensation derives solely from fares and tips

paid by customers. Pursuant to this same agreement, Plaintiffs are reoynagd

fees to Defendants for the right to drive the cabs ranging from $100 to $125 per

day to $500 to $800 per week. Under this agreement, Plaintiffs must also pay for

business expenses necessary to operate the taxis, including fuel, airport taxes

upkeep, and insurance payments.
(Pls.” Opp’n at 11, Dkt. No. 39 (citations omitted).)

As pleaded, the Complaiatlequately alleges the existence of an agreebatween
Plaintiffs and Defendants, as broadly defined by Illinois law. “lllinois cchatee held that an
employment agreemeneed not be a formally negotiated contract, and that parties may enter

into an agreement without the formalities and accompanying legal protectionsrufact’

Wharton v. Comcast Cor@®12 F. Supp. 2d 655, 659 (N.ID. 2012) (internal quotation marks



and alterations omittedT hus, under the IWPCAah employment agreement can be entirely
implicit” and “employers and employees can manifest their assent to conditions of eemgioym
by conduct alone.L.andersScelfq 827 N.E.2d at 1058-59. Under this standard, Plaintiffs have
pleaded the existence of an employment agreemiémnh the meaning of the IWPCA, under
which Plaintiffs have agreedby conduct.evenif not by formal contract—that they will pay
Defendants for the right to drive their cabs and bear all operating expensesaaekibting only
fares and tippaid by customers as compensation.

But while Plaintiffshave successfully allegan agreememnith Defendantsthey still
fail to state a claim under tH&/PCA because thagreement did not provide ftre payment of
any wagedso Plaintiffs by Defendants'he IWPCA “does notgrantany independent right to
payment of wages and benefits; instead it only enforces the terms of an existragtamnt
agreement.Wharton 912 F.Supp. 2dat 658.Here,Plaintiffs do notplead that the relevant
agreemenprovided for payment of any sort by Defendaitsus, their claims regarding a lack
of minimum wage or overtime pay must fail unttee IWPCA. See, e.g., Domingue2012 WL
1719793, at *1 ([T]he IWPCA mandates overtime pay or any other specific kind of wage only
to the extent the partiesontract or agreement requires such pay.”

For similar reasons, Plaintiffallegations regarding Defendamsproperly requiring
themto pay kesandall operating expensedso must fail. Although the IWPCA prohibits most
“deductions by employers from wages or final compensatse€e820 ILCS 115/9, the IWPCA
defines bothWage$ and“final compensation” in relation to payment “pursuant to an
employment contract or agreement between the 2 pa@e3 ILCS 115/2. As previously

discussedPlaintiffs allege that theelevant agreementibes not providér any payment tthem



from Defendants. Under the plain language of the statute,ttieze,@an be no “deductiofighat
violate the IWPCAastherelevant agreement does not provide for paymentto be made.

In an attempt to salvage their IWPCA claim, Plaint#fgue that the terffwages is
“defined broadly in the IWPCA to include ‘any compensation,” which could include tbg far
and tips collected by drivers from customer®Is( Opp’n at 45, Dkt. No. 39) But Plaintiffs
fail to cite a single case arising under the IWPCA that supports their ingipneof the statuté.
And for good reason: the plain language of the IWPCA contradicts suntegoretation The
IWPCA defines*wage$ as“any compensation owed an employgan employer” pursuant to
an agreement between the two parties. 820 ILCS 115/2 (emphasis &udtieellComplaint,
Plaintiffs allege that theelevant agreemeitlled forno payments to be made by Defendants to
Plaintiffs, and that any compensation Plaintiffs ob¢givould be in the form of fares and tips
paid by customers. (Comg.25 Dkt. No. 1.) Thus, undehe plain language of the statute,
“wages$ could have beenveed to PlaintiffSthe employeed)y Defendants (themployers,
since there was no agreement between the two that provided for Plaintiffs togensatad by
Defendants

Plaintiffs cite a number of casé®m other jurisdictions in support of their interpretation
of the IWPCA. None of thee casess persuasie, howeverasthey do not involvestatuts
analogous to the IWPCAcor examplePlaintiffs citetwo Massachusetts state court cases,
Awuah v. Coverall North Americ@52 N.E. 2d 890 (Mass. 2011), daebago v. Tutunjigr85

Mass.App. Ct. 1119 (2014), in support of their argument thatfees and operating expenses

* Plaintiffs contend thaBrown, 2013 WL 5304100, supports their theory that they can proceed with an
IWPCA cause of action notwithstanding the fact that they have pleadedefeaid@nts did nagree to
pay them. The Court disagrees. The plaintiffBiaownwere emergency service drivers who alleged that
they were being paid directly by the defendant opiace basisdepending on the number of service
calls that the plaintiffs providedd. at *3, 7. That is not the case here, wh&aintiffs have affirmatively
pleacdthat therelevant “agreemehprovided for no payment by Defendants.
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borne by Plaintiffs violat¢the IWPCA. However, both of those cases arose under provisions of
the Massachuset®age Act, which, in contrash the IWPCA, does not require that a cause of
actionproceed on the basis of amployment contract or agreeme®éeM.G.L.A. 149 § 148.
Similarly, Plaintiffs citea number of casdsom variousjurisdictionsfor the proposition that
“courts have repeatedly found that exotic dancers can bring wage payment ekpitesttie fact
that they received no base wages from their employd?s” Oppn at 4(collecting casesDKkt.
No. 39) But each of theases citeevasdecided on the basis of the feddfalr Labor Standards
Act (“FLSA”) or analogous state lastatutes that provide a substantive basis for workers to
obtainaminimum wage andvertime pay, in contrast with the IWPCA, which does not establish
a substantive right to wages from an emplogeeDeMarcov. Nw. Merit Healthcare No. 10
C 397, 2011 WL 3510896, at *6 (N.D. Ill. Aug. 10, 2011) (“Unlike FLSA . . . IWPCA does not
establsh a substantive right to overtime pay. . . . IWPCA mandates overtime pay (or any other
kind of wage) only to the extent the parties’ contract or agreement requires gLigh pa

Because PlaintiffsS’WPCA claim fails, theicause of actiofor unjust enrthmentalso
fails. To state a cause of action based on a theory of unjust enricantantlllinois law a
plaintiff must allegé'that the defendant has unjustly retained a benefit to the plasrdiétriment
and thathedefendant’s retention of the béneiolates the fundamental principles of justice,
equity, and good conscient&iegel v. Shell Oil Cp612 F.3d 932, 937 (7th Cir. 201@jting
HPI Health Care Servs., Inc. v. Mt. Vernon Hosp.,,1645 N.E. 2d 672 (lll. 1989)). Where a

claim of unjust enrichment is premised on the same improper coashittged in another

® Plaintiffs’ reliance on these casiesm other jurisdictiondelies their policy-based argument that
dismissal othe IWPCA claim meanthat if an employer agreed to pay an employee no wages, that
employee could never file a wage claim against the employer because there wouldrieemerigoy the
employer to pay wagés¢PIs.” Opp’'nat 23, Dkt. No. 39.) Although Platiffs are correct that an
employeein that situatiorcould not state a cause of action under the IWPCA, he or shestitiuding

an action undethe lllinois Minimum Wage Act or the FLSA, each of which provides workers wit
substantive rights tthe paymeniof wages



claim, then the unjuginrichment clainwill “stand or fall” based on the disposition of the related
cause of actiarCleary v Philip Morris, Inc, 656 F.3d 511, 516-517 (7th Cir. 201Bpecause
Plaintiffs’ claims are based on the same alleged conduct, the unjust enrichment claim fails alon
with the IWPCA claimSee, e.g., Camilotes v. Resurrection Health Care Chigp.10-cv-366,

2012 WL 2905528, at *6 (N.D. Ill. July 16, 2012).

CONCLUSION

For the foregoing reasorBefendantsMotion to Dismiss the ComplairfDkt. No. 33) is
granted. PlaintiffsComplaint is dismissed without prejuditerefiling within 28 days, if
Plaintiffs can do so consistent with the requirements of Federal Rule of Gigddire 11The
Motion to Dismiss Complaint as to Defendants Freidman and Tst{fidis No. 8) is denieas

moot.

ENTERED

Dated: December 22014

Andrea R. Wood
United States District Judge



