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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KIMBERLY WHITEHEAD RILES,

Plaintiff,
No. 14 C 2407
V.
JudgeSara L. Ellis
CITY OF CHICAGO, ILLINOQIS,
OFFICER ANDREW SCUDELA,
OFFICER RYAN HARTY,
OFFICER STEVE JAROSZ, and
TWO UKNOWN CHICAGO POLICE
OFFICERS,

R ) N N N N N N N N L N N  —

Defendans.

OPINION AND ORDER

After a traffic stop resulted in Plaintiff Kimberly Whitehead Riles falling aitting her
head on the street, she brought this adigainst the City of Chicago, lllinois (the “City”) and
five of its police officers—Andrew Scudella, Ryan Harty, Steve Jarosz, and two unknown
officers (ollectively, the “Defendant Officers®-alleging that the Defendant Officers viadt
her constitutional rights during a traffic stop on September 15, 208 theDefendant
Officersallegedly illegallysearched her and her car, illegally arrested her, and applied excessive
force by causing her to fall and hit her head on the stregfienDantdhave movedo dismss the
complaint for failure to state a claim. The motion to dismiss [21] is denied. Whit&iles has
plausibly alleged that she was subject to an illegal search, a wrongft, amd excessive force.
She has also plausibly alleged that the City failed to adequately train, supamndisiscipline its

police officers, causing the Defendant Officers’ misconduct.
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BACKGROUND"

On September 15, 2013, Kimberly WhitadeRiles son Deaven Rilepicked her up
from work and began driving toward their home in Whitehead Riles’ Chevy Cobalt. On the way
home,the Defendant Officerpulledthe car over. The Defendant Officeqgproached the car
anddemanded that both Deaven and Whitehead Riles provide their drivers lic@eses) and
Whitehead Riles complied. A short time later, the Defendant Officers drBe@ven and
Whitehead Riles to exit the car and to place their hands arethee’strunk. The Defendant
Officers proceeded to search the vehicle. The search lastexiapgtely 20 minutes. During
the search, onef the Defendant Offices asked Deaven antfhitehead Riles where he could
find drugsin the car Deaven and Whitehead Riles responded that there were no drugs in the car.
One of the Defendant Officers handcuffed Deaven and placed him in the rear ckacpali
Unbeknownst to Daeaen or Whitehead Riles, Deavbad been driving on a suspendiednse.
While her son was placed in the squad @éhjtehead Rilestood with her hands on the trunk of
her caras the Defendant Officers had ordered her to do some time e@herof the Defendant
Officers then entered the driver’'s seat of Whitehead Riles’ car and draye &gcause
Whitehead Riles’ hands were on the trunk of the car, she fell forward when thegear
moving. Whitehead Rile$it her head on the ground and lost consciousness. Dsawelms
mother falland alerted the Defendant Officers. Whitehead Riles was transported to a nearby

hospital, where she regained consciousness.

! The facts in the background section aretaftom the omplaint and are presumed true for the

purpose of resolving Defendants’ motion to dismiSse Virnich v. Vorwaldb64 F.3d 206, 212 (7th
Cir. 2011);Local 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon Co#95 F.3d 779, 782 (7th
Cir. 2007). A court normally cannot consider extrinsic evidence without conyertinotion to
dismiss into one for summary judgmeitecker v. Deere & Cp556 F.3d 575, 582—83 (7th Cir.
2009).



LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the complatint
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcefps as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the dafendth fair notice of a
claim’s basis but must also Eeially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

ANALYSIS

The omplaint contains seven counts: false arrest (Count 1), unlawful search (Gpunt |
excessive force (Count Ill), failure to intervene (Count IV), conspiracyfCd), intentional
infliction of emotional distress (“IIED”) (Count VI), angspondeat superiaand
indemnification (Count VII). Although not outlined in its own claim, Whitehead Ril&s s¢eks
to hold the City liable vidMonell—alleging in Counts | through V that the City maintains
policiesand practicethatcausedhe Defendant Offica’ misconduct. Defendants seek to
dismiss the complaint in its entirety. The Court takes each claim in turn.
l. False Arrest

In Count I, Whitehead Riles alleges that the Defendant Officers arrestectin@utwi

probable cause. Defendants contendlttiafalse arrest claim must be dismissed primarily



becausé¢he alleged facts do not constitute an arfgaijn arrest—the seizure of a persen
occurs'when [an] officer, by means of physical force or show of authority, has in sosne wa
restrained the liberty of a citizéh United States v. Benjamif95 F.2d 756, 759 (7th Cir. 1993)
(quotingTerry v. Ohig 392 U.S. 1, 19 n.16, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968) (second
alteration in original).Put another way, “a person has been ‘seized’ withimianing of the
Fourth Amendment only if, in view of all of the circumstances surrounding the incident, a
reasonable person would have believed that he was not free td |e€mited States v.
Mendenhall 446 U.S. 544, 554, 100 S. Ct. 1870, 1877, 64 L. Ed. 2d 497 (198(he crucial
test is whether, taking into account all of the circumstances surrounding thntancthe police
conduct would ‘have communicated to a reasonable person that he was not at libertyeto ignor
the police presnce and go alow his business.”Florida v. Bostick501 U.S. 429, 437, 111 S.
Ct. 2382, 115 L. Ed. 2d 389 (199tjtation omitted) “Examples of circumstances that might
indicate a seizure, even where the person did not attempt to leave, would be theitiyyea
presence of several officers, the display of a weapon by an officer, someahgsching of the
person of the citizen, or the use of language or tone of voice indidaéingampliance with the
officer’s request might be compelléedMendenhall 446 U.Sat554. What begins as a traffic
stop “can be converted into a full-blown arrest if it extends beyond the time reasoeedbgary
to complete the purpose for which the stop was maHeff v. Reichert744 F.3d 999, 1005
(7th Cir. 2014).

Here,Whitehead Riles alleges thag¢r car was pulled over and tiséie was ordered to
step out of the car and to place her hands ondhstrunk. Shefurtheralleges that there were
as many as five officers on the scene. Whitehead Riles watchBeféredant @icers search

her car andesponded to anfiicer who askedwhere hecould find drugs in the car. One bkt



Defendant Officers then handcuffed Deaven Rilesgackl him ina squad car After
observing all this, Whitehead Riles still had her hands on the trunk of the car pursuant to the
Defendant Officers’ orderThe Court finds that Whitehead Riles has plausibly alleged that she
was arrested given the presence of as many as five officers, the extended searchrdahe
Defendant Officers’ ordathat Whitehead Riles stand with her hands on the trunk, aridahe
that theDefendant Officeriandcuféd Deaven and placeadm ina squad car apparently without
explaining what charge he faceBased on théacts alleged in theomplaint, the Court may
plausibly infer that reasonable person wourldt feel free tavalk away from this encounter.
SeeMendenhall 446 U.Sat 554 (noting that facts indicating a seizure include the threagenin
presence of several officers and the indication that the individual must comiplthevibfficets
requesk, United States v. Fink&5 F.3d 1275, 1281 (7th Cir. 1996) (finding that an individual
would not feel free to leaweetraffic stopafter the police informed him that a canine unit had
been called to the scendones v. HilemarNo. 07CV-0606MJR-DGW, 2008 WL 4482966, at
*3 (S.D. Ill. Sept. 30, 2008finding that a wife plausibly alleged she had been arrested when she
was ordered to stand still while her husband was handcuffed and placed in a squad car).
Additionally, theDefendanOfficersargue that thefpad probable cause to pull the car
over because one of the car’s headlights wasdnited States v. Hernand&vas 513 F.3d
753, 759 (7th Cir. 2008) [P]robable cause exists when the circumstanceBaaing a police
officer support the reasonable belief that a driver has committed even atraffiooffense’).
While probable cause would defeat a false arrest cldotmes v. Vill. of Hoffman Estateb11
F.3d 673, 679-80 (7th Cir. 2007), on atimo to dismss for failure to state a claithe Court
may not consider facts outside the complalatobs v. City of Chicag@15 F.3d 758, 766 (7th

Cir. 2000) Because theomplaint does not indicatbatthe car’'s headlight was out thrat



Deavenor Whitehead Riletvaddone anything else that mightovide probable cause, the Court
cannot find at this stagehat the arrest was justified.

Likewise, at this stagihe Courtcannot find that qualified immunity protedtse
Defendant Officers SeeKernats v. O’Sullivan35 F.3d 1171, 1175 (7th Cir. 1994A
defendant may raise a qualified immunity defense in a motion to dismiss, but &dhisfsthe
proceedings the only facts before us are those alleged in the complaint, wlach eiiged to
accept as true.”)Qualified immunity shields officers from civil liability stemming from
discretionary functions so long as their condudtrebt violatea clearly established statutory or
constitutional righthata reasonable person would have kno®earson v. Callahan555 U.S.
223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565 (20®atedanother way, qualified immunity
protectshe Defendan®fficers fromthe unlawful arrest claironly if a reasonable officer could
have believed that probable cause exigteairest Whitehead Riles light of the information
the Defendant Officarpossessed at the timelunter v. Bryant502 U.S. 224, 227, 112 S.Ct.
534, 116 LEd. 2d 589 (1991).

To survive a qualified immunity defenaethis stagethe @mplaint must plausibly allege
thatthe DefendanOfficers violatedWhitehead Rilestlearly established rights by arresting her
without probable cause.akKing the facts alleged in titemplaint as true and drawing all
inferences in Whitehead Riles’ favangt Court finds that theomplaint has satisfied this
standard.First, Whitehead Rileplausibly alleges thahe Defendant Officersaicked probable
cause to arresteln  Nothing in the omplaint leads the Court tmncludethat the Defendant
Officers hadeven an arguablawful basisto arrest Whitehead RileSeeMcComas v. Brickley
673 F.3d 722, 725 (7th Cir. 201¢) n the context of a wrongful arrest, the question turns on

whether the arresting officer had “arguable probable ca(gectingJones v. Clark630 F.3d



677, 684 (7th Cir. 201)) SecondWhitehead Rile®iad a clearly established right to be free
from arrest without probable cauddustafa v. City of Chicagael42 F.3d 544, 548 (7th Cir.
2006). The Court may reasonabijer that a reasonable persim the Defendant Office?
position would have known that probable cause was required to make amdtbstthe
Defendan©Officers should have known that thiacked probable cause to arrest Whitehead
Riles The Court cannot find on the facts i tomplaint that théefendant Officerfiad
probable cause or “arguable probable cause” to arrest Whitehead Riles.
. Unlawful Search

Whitehead Riles alsbringsa claim forunlawful search. In moving to dismiss this
claim, Defendants assert thatu®o Il “fail[s] to put the Defendant Officers on notice of the
alleged unreasonable search of Plaintiff’'s person and property.” Doc. 21 at 5. Defendant
contend that because the “FadtAllegations” section of theoenplaint does not mention that
Whitehead Riles was herself searched, she has not properly alleged an unlawful seax.ch clai
However, Count Il sets out that the “Defendant Officers searched Plaipgfison and vehicle
without a search warrant and without probable cause to believe Phagdifommitting or had
committed a crime[.]” Doc. 1 §2. Thus,Whitehead Riles has, in fact, alleged that she was
searched.

The DefendanOfficers also contend that thevere entitled to search Whitehead Riles’
car as a search incident to a lawful arrest of De&ites. Defendants cit&nited States v.
Fiala, 929 F.2d 285, 288 (7th Cir. 1991) for the proposition that officers may lawfully search a
vehicle incident to an arrest for driving without a license. However, inrti@ion to dismiss
Defendants ignore a more recent case in which the Supreme Court held thatwé#reenst

permitted to search a vehicle incident to an arrest for driving on a suspendesl heeagse the



officers “could not expect to find evidence [of the offense] in thegrager compartment of [the]
car.” Arizona v. Gant556 U.S. 332, 344, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2J09he"
searchincidentto-arrest exception to the warrant requirement is justified by interests inroffice
safety and evidence preservationd. at337. The Supreme Court held thdtexe neither
evidence preservation nor officer safety concerns are present, theiseatehtto-arrest
exception does not provide a valid basis for a sedcthat 335. In their reply, Defendants
attemptto distinguishGantby pointing out that the subject @antwas handcuffed in a squad
car and therefore posed no threathe officerswhile Whitehead Riles and her son were
standing near the rear of the car with their hands on its trunk. Defendants contemal that t
Defendant Officers “could have reasonably believed that it was possible tirdaithigf or her
son could gain access to the vehicle[.]” Doc. 25 atfre Court rejects Defendants’ attempt to
distinguishGant Basd on the facts alleged the @mplaint, and drawing all inferences in
Whitehead Riles’ favor, Whitehead Riles and her son did not pose a threat to theaDefend
Officers’ safety when they had complied with orders and were standinghsitthiands on the
trunk of the car.Gant 556 U.S. at 344.

The Court also rejectbe Defendant Officers’ qualified immunity defense on Count Il.
Whitehead Riles plausibly asserts that the Defendant Officers lackedigutthhgearch her car.
And anindividual'sright to be free from unlawfisearches of their car had been clearly
established by the Supreme Court by the date of the inciGestd. at 335.

I1l.  Excessive Force

In Count Ill, Whitehead Rilesllegesthat the Defendant Officers used excessive force

against her. Defendaragaincontendhat the omplaint “fails to put Defendants on notice as to

when or what kind of excessive force was allegedly committed.” Doc. 21 at Tndaete



furtherarguethat the excessive force claim fails because it “merely alleges that ‘[abpot
September 15, 2013, one or more Defendant Officers subjected Plaintiff to exdesse.” Id.
(quoting Doc. 1 | 27) (alteration in original). Defendants therefsserthat “Plaintiff's
excessive force claim is the epitome of an insufficeg@ading” because it is “completely bereft
of any factual basis [of] support[.]” Doc. 21 at 7. However, the excessive force claim
incorporates by reference paragraphtisrbugh 15 of the complaintn light of those paragraphs,
the Court can plausibinfer that Whitehead Riles’ excessive force claim springs tlewhead
injury Whitehead Riles suffered aftene ofthe Defendant Officerdroveawayin her caras she
stood with her hands on the car’s trunk.

Additionally, on the record before it, tiurt cannot agree that qualified immunity
protects the Defendant Officers from Count Ill. Whitehead Riles plausielyes that the
Defendant Officers knowingly or intentionally caused her to hit her head ondké sénd “[it
is clear. . . that police officers do not have the right to shove, push, or otherwise assault innocent
citizens without any provocation whatsoeve€lash v. Beatty77 F.3d 1045, 1048 (7th Cir.
1996). Therefore, Whitehead Rilasay proceed to discovery on lexcessive force claim.

V.  Failureto Intervene

WhiteheadRiles also brings a claim against the Defendant Officers who failed to
intervene on her behalf as henstitutional rights were violated. A plaintiff may prevail against
an officer that did not himseififringe on the plaintiff's rights if the officer was present and
failed to prevent another law enforcement officer from violating thigbeés despite a “realistic
opportunity to intervene to prevent the harm from occurringghg v. Hardin37 F.3d 282, 285

(7th Cir. 1994). In order to be liable for failure to intervearepfficer must have reason to



know: “(1) that excessive force was being used, (2) that a citizen has been abjystifiested,
or (3) that any constitutional violation has been comuhittg a law enforcement official.ld.

Defendants seek to dismiss the failure to intervene claim solely on the baskaiatff
has failed to sufficiently plead her false arrest, unreasonable search, antrexXoess claims.”
Doc. 21 at 8. However, as set out above, the Court finds that Whitehead Riles has sthated vali
constitutional claims. Therefordye Court rejects Defendants’ argument, dredfgilure to
intervene claim may proceed to discovery
V. Conspiracy

Count V alleges that theefendant Officers conspired amongst each other to interfere
with Whitehead Riles’ constitutional right8/hen pleading a 8 1983 conspiracy, “it is enough
.. . merely to indicate the parties, general purpose, and approximate date, so tHahtiante
has notice of what he is charged withWalker v. Thompsor288 F.3d 1005, 1007 (7th Cir.
2002). Defendants contend that the conspiracy charge must be dismissed becaust f&lain
to provide any facts regarding either an alleged agreement by the Defendieyps\te her of
her constitutional rights or an actual deprivation of her constitutional rigrds byert act
conducted in furtherance of the agreement.” Doc. 21 at 10. However, Defendants both demand
too much and ignore the factual allegations in tramaint. Plaintiffs are not subject to a
higher pleading standard when alleging conspiracy cldimiglaintiff needed to allege was a
plausible account of a conspiracyGeinosky v. City of Chicag6/5 F.3d 743, 749 (7th Cir.
2012). Whitehead Riles has donetiladleging that the Defendanffi@ers entered into an
agreement amongst themselves to subject hemlgavful arrestunlawfulsearch, anéxcessive

force. As set out above, Whitehead Riles also plausabgges that the Defendant Officers
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followed through on their agreement by actually depriving her of her constitutigints.
Therefore, the Court denies Defendants’ motion to dismiss the conspiracy claim
VI.  Mondl

While the omplaint does not set outMonell claim in aseparate count,dints | through
V contain allegations th@mount to aMonell claim against the CityPursuant tdvionell, a
municipality may be held liable when “execution of a government’s policy or custbather
made by its lawmakers or by those whose edicts or acts may fairly be saicesenepfficial
policy, inflicts the injury.” Monell v. Dep’t of Soc. Sery€l36 U.S. 658, 694, 98 S. Ct. 2018, 56
L. Ed. 2d 611 (1978). Liability may be premised on (1) an express policy that, when enforced,
causes a constitutional violation; (2) a widespread practice that, althoughthmrized by
written law or express municipal policy, is so permanent andseélled as to constitute a
custom or usage with the force of law; or (3) a constitutional irganged by a person with final
policymaking authority.McCormick v. City of Chicag@®30 F.3d 319, 324 (7th Cir. 2000).

Whitehead Riles proceeds via the first and second metfddcomplaintalleges that
the City faiedto adequately train its officg to refrain fronviolating individuals’ constitutional
rights and fagdto punish officers who violate the constitution. Whitehead Riles also alleges
that the City maintains an express policy of not maintaining records of allegeel padconduct
for more than five years. Additionally, Whitehead Rité&@msthat when evaluating the merits
of amisconduct complaint against a police officer, the City refuses to consider ptistained
allegations. Exacerbating this problem, Whitehead Riles contends that the €isyistalins
five percenbf civil rights complaints against its officers.

Defendants make two primary arguments in moving to dismiddidinell claim. First,

Defendants contend that theonell claim shouldoe dismissed because it does oxxcupy its
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own count in the complaint. Rule 10(b) sets out that “[i]f doing so would promote clarity, each
claim founded upon a separate transaction or occurrence . . . must be stated in a separate c
Fed R. Civ. P. 10(b). The rule is intended to provide fair notice to the defendants of tise claim
against them and to “enable][ ] the court to grant relief on an entire count, not justgart of
count.” Second Amendment Arms v. City of Chi¢cd¢m 10CV-4257, 2012 WL 4464900, at *9
(N.D. lll. Sept. 25, 2012(dismissing a count where its “sprawling nature obfuscate[d] its
essence”). The crux of the rule is “intelligibility, good organization, and bakerence.”
Awalt v. Marketti No. 11 C 6142, 2012 WL 1161500, at *10 (N.D. lll. Apr. 9, 2082nf/ing
defendants’ Rule 10 challenge because the complaint was intelligible ad)drafteile Plaintiff
could, and perhaps should, have pleadedvtwarell claim in a separate count, the Court finds the
claimto be intelligibleas draftecand that it provides adequate notice to Defendants.

Second, Defendants contend thatManell claimis insufficiently plededbecause it
contains only boilerplate, conclusory allegations of a widespread policy withoutigpgrsng
facts SeeFalk v. Perez973 F. Supp. 2d 850, 864 (N.D. Ill. 20X@jsmissingMonell claim
because,§y alleging'widespread practices,’ ‘customs,” and ‘unofficial policig3laintiff
merely states boilerplate legal conclusions that are the elementshdbihelt claim”). “[A]
singleisolated incident of wrongdoing by a npolicymaker is generally insufficient to establish
municipal acquiescence in unconstitutional condu€ornfield by Lewis v. Consol. High Sch.
Dist. No. 230991 F.2d 1316, 1326 (7th Cir. 1993).

However, he Cairt finds that Whitehead Riles has sufficiergtgteda Monell claim by
allegingmore than thenere elements of the claim. Specifically, Whitehead Riles alleges that the
City fails to adequately train and punish its officers, expressly and intentiéai&dlio retain

records of complaints against police officerspresslyignoresunsustainegastallegations of
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abuse when considering whether to sustain a complainsustains a verlpw percentagef
complaints. Therefore, Whitehead Riles may prodes hemMonell claim.
VIl. StateLaw Claims

In addition to the federal claims, Whitehead Riles brings state claims fo(CBunt VI)
andrespondeat supericeind indemnification (Count Vil)Defendants contend that because
“Counts | through V shodlbe dismissed, no federal claims will remain in this matter” and that
“[tlhe Court should therefore decline jurisdiction over Plaintiff's supplemestédd law
claims[.]” Doc. 21 at 14. Defendants do not offer an independent rationale for dismissing th
state law claimsBecause Whitehead Riles’ federal 883 claims survive, the Court has
supplemental jurisdiction over her state law claand will not dismiss them28 U.S.C.
8 13671a).

CONCLUSION
For the reasons outlined above, Defendants’ mati@hsmisg21] is denied.

Defendants are ordered to answer the complaint within fourteen days of this Order

(

SARA L. ELLIS
United States District Judge

Dated:November 10, 2014
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