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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AURELIO MONTANO,
Plaintiff,

V. No. 14 C 2416

WEXFORD HEALTH SOURCES,
INC., SALEH OBAISI, M.D., JASON
DUNN, O.D., MICHAEL LEMKE,
MICHAEL MAGANA, and TARRY
WILLIAMS,

Judge John J. Tharp, Jr.

N N N N N N N N N N N N

Defendants.
ORDER

For the reasons set forth in the Statement below, the defendants’ motions for summary
judgment [112], [121], [126] are granted. The &l& directed to enter final judgment for all
defendants, without costs. Arscheduled hearings are stricken and any pending motions are
denied as moot. Absent a basis éxtension, if Montano wishes to appeal, he must file a notice
of appeal with this Court within 30 days of the entry of judgment. Fed. R. App. P. 4(a)(1). If
Montano seeks leave to procaadorma pauperin appeal, he must file a motion for leave to
do so in this Court as well. Fed. R. App. P. 24(a)(1). Civil case terminated.

STATEMENT

Aurelio Montano, an inmate at Stateville r@ctional Center (“Stteville”), has been
experiencing pain in his eyes and spells ofgerary blindness for the past several years. He has
sued two doctors, Dr. Jason Dunn, an optostetend Dr. Salah Obaisi, Stateville’s former
medical director, as well as Wexford HealBources, Inc. (“Wexford”) and several former
lllinois Department of Corrections (“IDOC”) offials, for deliberate indifference to his vision
problems in violation of the Eighth Amendnmgursuant to 42 U.S.C. 8§ 1983. The defendants
move for summary judgment ondvitano’s claim for deliberate indifference, which is the only
count in his second amended complaint. Becawseeasonable jury could find—after Montano
has been examined by Dr. Dunn on five oamasj by Dr. Obaisi on at least 12 different
occasions, by two other optomets at Stateville, by two different neurologists from the
University of lllinois at Chicago Medical CentétJIC”), by three different ophthalmologists at
outside eye clinics, by a neuophthalmologist on two differemiccasions, by a psychiatrist, and
having undergone multiple MRI scans, an ultrasoohtis carotid artery, myriad vision tests,
and other diagnostic exams—that Dr. Dunn or Dr. Obaisi were indifferent to Montano’s
condition, or that there is any basis to extendilitiy to Wexford or the State of lllinois, the
Court grants summary judgment for all defendants.
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BACKGROUND
A. Northern District of IllinoisLocal Rule56.1

Courts in this district determine whethergiant or deny summary judgment based on the
facts set forth in the parties’ Local Rule 5&tatements. Under the rules set forth by the
Northern District of lllinois, “a party filing a motion for summary judgment . . . must serve and
file ‘a statement of material facts as to whikle moving party contends there is no genuine issue
and that entitle the moving party to a judgment as a matter of ldudSon Atkinson Candies,
Inc. v. Latini-Hohberger Dhimante&29 F.3d 371, 382 (7th Cir. 2008) (quoting N.D. lll. R.
56.1(a)(3)). The opposing party then is “required to file ‘a response to each numbered paragraph
in the moving party’s statement, including,tire case of any disagreement, specific references
to the affidavits, parts of the rechrand other supporting materials relied upoi€racco v.
Vitran Express, In¢.559 F.3d 625, 632 (7th Cir. 2009) (quoting N.D. lll. R. 56.1(b)(3)(B)). The
response also may include a aeyie statement of additionfdcts that the opposing party
believes “require[s] the deniaf summary judgment,” to which the moving party must respond.
N.D. lll. R. 56(b)(3)(C);see Ciomber v. Coop. Plus, In627 F.3d 635, 643 (7th Cir. 2008).
However, if the opposing party’s response “fadsdispute the facts set forth in the moving
party’s statement in the manngictated by [Local Rule 56.1{hose facts are deemed admitted
for purposes of the motion” for summary judgmegitaccg 559 F.3d at 6323ccordN.D. Ill. R.
56(b)(3)(C).

The defendants all filed Rule 56.1 statemesftsnaterial fact with their motions for
summary judgment. (ECF Nos. 114, 122, 128.) Feriost part, the facts asserted in those
statements are supported by matsrin the record. Moreoverpgsistent with Local Rule 56.2,
the defendants provided Montano with notices tiagtlain what is required of him to oppose
summary judgment. (ECF Nos. 111, 124, 129.) Montano responded to those submissions by
filing only a collection of affidavits from otheStateville inmates, (ECNo. 132); he did not
otherwise file a response to any of the deferglddtile 56.1 statements or provide an additional
statement of facts. Montanotesponse therefore does not comply with Local Rule 56.1(b)(3)
and the Court accepts as true the factdamét in the Defendants’ Rule 56.1 statemelsse,

e.g, Olivet Baptist Church v. Church Mut. Ins. C672 F. App’x 607, 607 (7th Cir. 2017) (“The
district court treated most of the [defendant’s] factual submissions as unopposed, because the
[plaintiff] failed to contest them in the formqeired by Local Rule 56.1(b). We have held that

the district court is entitled to enforce that rule in precisely the way it enforced the rule in this
litigation.”) (citations omitted);Flint v. City of Belvidere 791 F.3d 764, 767 (7th Cir. 2015)
(stating that the Seventh Circuit “has consistently upheld district judges’ discretion to require
strict compliance with Local Rule 56.1” in affirming district court’s decision to deem 42 of 47
paragraphs in defendants’ Rule 56tdtement admitteqgitations omitted).

Montano’s status as @o selitigant at the time of summary judgment does not excuse
him from complying with Local Rule 56.5ee Milton v. Slota697 F. App’x 462, 464 (7th Cir.
2017) (“[T]he court was entitled to strictly enforttee local rule, even against a pro se litigant,
by deeming uncontroverted statements of material fact admitted for purposes of deciding
summary judgment.”)Cady v. Sheaham67 F.3d 1057, 1061 (7th Cir. 2006) (stating that “the
Supreme Court has made clear that guenselitigants must follow rules of civil procedure” in
finding that district court dichot abuse discretion in adoptingfendants’ statement of facts



wherepro seplaintiff failed to comply with Local Rule 56.1) (citinglcNeil v. United States

508 U.S. 106, 113 (1993)). And to be clear, although he is now procqedisg Montano had

been represented earlier in this litigation.eT@ourt twice recruited counsel to represent
Montano. (Orders, ECF Nos. 4, 79.) Both attomdyowever, were permitted to withdraw after
reporting to the Court that they could not proceed due to their assessment of the viability of
Montano’s claim. (Orders, ECF Nos. 75, 94.) After the second attorney withdrew, the Court
declined to recruit additional counsel for Mano. (Orders, ECF Nos. 105, 136.) Nevertheless,
because Montano @o seat this juncture, the Court has catesed a number of other materials

in an effort to determine whether thereuld be a material issue of disputed fact for trial,
including: any statements in the second amemdaaplaint to which Mor&tno could attest, the
exhibits attached to the second amended cantplthe affidavits Montano filed as part of
summary judgment, and Montano’s deposition testim@ge Boykin v. DariNo. 12 C 4447,

2014 WL 5611466, at *6 (N.D. Ill. Nov. 4, 2014) (discussing how district courts often giford
seplaintiffs “significant leeway in responding to summary judgment filings”). But to the extent
that Montano has failed to contradict fact$ feth in the defendants’ Rule 56.1 statements,
those facts are deemed to be admitted.

B. Facts

Montano is an IDOC inmate who has baeoarcerated at Stille since 1998. (SOF
1 1.} On October 15, 2012, he was examined by@mn, an optometrist at Statevilléd (1 8.)
Dr. Dunn identified Montano as being near- da@adsighted, noted that Montano had “ocular
allegories,” and ordedeMontano new eyeglass lenses and eye draghsf{ 8, 55, Ex. C at 1.)
Montano did not complain of any vision problems during this vikit.f( 56.)

In late December 2012, however, Montano claina be began to experience issues with
his eyes after having been placed in segregation in a cell that, he says, was “condemned.”
(Montano Dep. 19:15-21:14, 66:16-67:17, ECB.N.14-1.) In a grievance dated February 2,
2013, Montano complained that after being placed in that cell, his “eyes began to swell badly and
run — leak constantly,” and became so painful and irritated that he could not see “a foot in front
of [him].” (Second Am. Compl. 18, Ex. A.) Montano asked to be compensated for his time in
the cell (a total of 21 days) and “to beegdately treated for his eye conditiond.(Ex. A at 1.)
His grievance was denied by a counselor ten ditgs on the basis that Montano’s cell had not
been condemned and that his claims ntiee were “[n]ot substantiated.’ld;) There is no
evidence that any of the defendants were aware of this grievance.

In April 2013, Montano filed three more gvences (including letters addressed to then-
Warden Michael Lemke) stating that he had been attempting to see the prison eye doctor, and
that he feared he would go permeatly blind if he was not treatedld(, Exs. B-G.) In his
grievance dated April 17, 2013, Montano noted thiat requests were an emergency as he
understood that the Stateville eye doctor was available only eight hours per week and that there
was a six to eight month wait for an appointmelat, €x. D at 1-2.) On May 10, 2013, Montano

! The defendants filed three separate statements of fact; however, the latter two
statements adopt and incorporate all of thesfasserted in the prior statements, and number
their paragraphs consecutively with the prior statements. (ECF No. 114, 122, 128.) Accordingly,
the Court cites to all three statements collectively as “SOF.”



wrote another emergency grievance requesting to see an eye ddctéx.(H at 1.) He noted

here that in addition to submitting several other grievances and letters to the warden, he had
alerted the Stateville health care unit andterto the eye doctor about his conditidd. &t 2.)
Warden Lemke reviewed this grievance on May 23, 2013 and determined that it was not an
emergency.Ifl. at 1.)

Nevertheless, Montano was seen again byClbnn about two months later, on June 27,
2013. (SOF 11 9, 57.) Montano reported during #xamination that “for several hours at a
time,” his “vision goes out completely;” that is, he was unable to see out of eitheldeyex(C
at 3.) Dr. Dunn found “no objective evidentte substantiate” Montano’s symptom&l. (1 9,
58.) However, he wrote that Montano ynaeed a neurological consultatioid.(T 59, Ex. C at
3.) He also provided Montano with eye dropd antificial tears. (Second Am. Compl. { 25.) The
following week, on July 3, 2013, Dr. Obaisi, the thdadical Director ofStateville, ordered an
MRI of Montano’s brain. If., Ex. K; SOF { 2.) That requestas approved by Wexford two
weeks later on July 16, 2013. (Second Am. ContjX.,L.) Dr. Obaisi then examined Montano
on July 29, 2013 in connection with his complaints of vision loss. (SOF § 10.) During this
examination, Montano did not complain of any paimis eyes; nonetheless, Dr. Obaisi provided
him with a one-year medical permit for a low bunk and low gallédy) (

On August 7, 2013, Wexford Health’s UtilizatiManagement sent a fax to the Stateville
Medical Director stating that it recently had received a referral from “optometry” (which
optometrist is unclear) on dhtano’s behalf for a neurolaml consultation. (Second Am.
Compl., Ex. M.) The purpose of the referral, which had been approxgedio address “blind
spells” and rule out the possibility of a pituitary tumad.)(Later that month, Montano visited
the Stateville health care unit with continued complaints of head and eyelgaf.30.) The
nurses who treated Montancoprded him with eye drops and artificial teasl.Y

Montano was seen again by Dr. Dunn opt8mber 14, 2013. (SOF { 11.) During this
examination, Montano reported issues with headaches, irritation, and “sudden loss of vision,”
and asked about a “possible referrald.(Ex. C at 7.) Dr. Dunn again found “no objective
evidence to support [Montano’s] ongoing complaints of sudden loss of vision.y 62.) He
informed Montano that his “oculdindings were normal” and #t his headaches “do not appear
to be associated with his eyedd.( 11, 63.) He also told Montano that there “could be a carotid
issue,” but that it was up to Dr. Obaisi to approve further testing or examination outside the
prison. (d. 1 64, ExC. at 7.)

Shortly after that examination, on Septemd2, 2013, Montano filed a grievance stating
that he has been “refused proper medical treatment” for his eyes and that his vision was getting
worse as he could “barely see out [of heskes.” (Second Am. Compl., Ex. P at 1.) Montano
further grieved that he had been given only eypslito treat his pain, which were not working,
and that he requested to besdédy an “outside doctor.1d.) Montano filed two more grievances
to the same effect in November 2018.,(Exs. Q-R.)

On December 10, 2013, Montano was sentPtesence St. Joseph Medical Center
(“Presence”) to undergo the brain MRI that Dr.aB had ordered. (SOF { 12.) The reviewing
radiologist noted that the MRI results were “normald’)(Over the next few months, Montano
visited the Stateville health care unit multiple times complaining of eye pain and asking to



receive the results of his MRI. Montano again was provided with eye drops and artificial tears
and was told that Dr. Obaisi would discuss MRI results with him. (Second Am. Compl.

19 38-41, Ex. T.) On March 4, 2014, Dr. Obaisit wéh Montano and informed him that his

MRI results had not revealed any issues. (SOF § 13.) Moreover, although there still were no
clinical findings to support Montano’s complainBr. Obaisi referred him for outside neurology

and ophthalmology evaluationsd

Three weeks later, on March 27, 2014, Dr. Dunn examined Montano alghifi. 14.)
Montano continued to report sudddosses in vision and asked to be referred to a neuro-
ophthalmologist. Ifl. 1 65-66.) Dr. Dunn again found Montatwobe near- and farsighted and
did not identify any objective evidence to sugpbtontano’s complaints of vision lossld(

19 14, 67.) Dr. Dunn informed Montano thatheed been approved for a neuro-ophthalmology
consultation and that there svaothing more he could dad( 1 68-69.)

In early April 2014, Montano was sent to tBtateville infirmary after reporting he had
temporarily lost sight in both of his eyg§Second Am. Compl. | 44; Irving and Stackhouse
Affs., ECF No. 132.) He stayed in the infirmafigr observation for approximately four days.
(Second Am. Compl. T 44.) Following his time time infirmary, Montano filed several new
grievances requesting to see outside spetsabsobtain a diagnosis of his symptomd., (Exs.

W-X, Z, AA.) On April 17, 2014, Montano was approved by Wexford to see an outside
ophthalmologist.Ifl., Ex. Y.)

The following month, Montano was seen lgth a neurologist and an ophthalmologist.
He first was examined on May 7, 2014 by Dr. Rebbeca Gryziewicz, a neurologist at UIC. (SOF
1 15.) Dr. Gryziewicz’s observed that Montanad Hgoor visual acuity,” but that he had “no
tenderness” in his temples and that the rest of his test results were “wnl [within normal limits].”
(Id. T 15, Ex. C at 18.) She further noted thatdhase of Montano’s vision issue was “unclear.”
(Id. 1 15.) On May 12, 2014, Montano was examined by Dr. Alen Hein, an ophthalmologist at
the Aurora Eye Clinic.I1¢. 1 16.) Dr. Hein reported “[n]o ocail problems” and that Montano’s
eye and vision examination was “[nJormalltl{ Ex. C at 21.) A week later, on May 19, 2014,
Dr. Obaisi met with Montano and explainedhio that neither specialist found any “anatomical
deficit in [his] eyes.” [d. { 17.) Dr. Obaisi then prescribedoltano a medication used to treat
high blood pressure, as he suspected Montansisrvproblems could be related to an issue with
his carotid artery. I¢.) Shortly after this appointmentylontano filed another grievance
requesting additionateatment. (Second Am. Compl. Ex. FF.)

Montano continued to be monitored ovee thext several months. In June 2014, Dr.
Obaisi met with him for a follow-up examination, during which Montano reported no change in
vision. (SOF, Ex. C at 28.) On August 21, 2014ybeer, Montano experienced another episode
of temporary blindness. (Second Am. Compl. § b )was seen by Dr. Obaisi later that day and
was admitted to the health care unit &mother four days of observatioid.( SOF, Ex. C at 31.)

Dr. Obaisi saw Montano again on Augui, 2014, at which time he extended Montano’s
medical permits for a low bunk and low gallegnd provided Montano with eye drops and
Motrin for pain relief. (SOF { 18, Ex. C at 32.) On September 5, 2014, Dr. Dunn examined
Montano again, and again found no physiological evidence to support Montano’s cldims. (



11 20, 70-723Montano then met with Dr. Obaisi fésllow-up appointments in November 2014
and January 2015ld. T 18.) Dr. Obaisi noted during these visits that Montano’s test results had
been within normal limits.I¢4., Ex. C at 34-35.)

In 2015, Montano was seen by several otteators and underwent atldnal testing. In
July, he was examined by a new Stateville optometrist, Dr. George Nista, who noted that
Montano was waiting for test results from UIQd.(f 20, Ex. C at 36.) On August 10, 2015,
Montano was sent to UIC for a neurological evaluation with Dr. Nicolas Maldin] 21.) He
reported to Dr. Martin that he had completely histon in his left eye six to eight months prior
and that he continued toVeburning in his eyesld., Ex. C. at 37-38.) Dr. Martin, however,
found that Montano appeared to have some “elérokfieft] eye vision preserved as evidence
by +OKN [positive optokinetic]” test resultdd( 21, Ex. C at 38.) Dr. Martin also wrote that
he was unable to determine the etiologyMdntano’s symptoms and recommended further
testing and evaluationld. 1 21) The next day, Montano underwesm ultrasound of his carotid
arteries. Id. T 22.) The test showed “[n]Jo elevatéldw velocities to indicate flow-limiting
stenosis.” [d.) In September and October 2015, Montanotiztk to UIC for a visual field test
and an examination with Dr. EriFeinstein, an ophthalmologistd( 11 24-25). Dr. Feinstein
reported that Montano’'s eyes “appear healthy” and that there was “no clear etiology” for his
symptoms. Id. 1 25.) He did, however, rule out a pituitary tumor as an explanation for
Montano’s symptomsld.)

Montano next underwent testingth Dr. Peter Macintosh, a neuro-ophthalmologist at
UIC. During Dr. Maclintosh’s first examitian, on November 18, 2015, Montano reported that
he could not perceive light in either eydd. (T 26.) However, later in the day, Montano
responded to light sensitivity tesaad was able to follow his image a mirror held in front of
him. (d.) Dr. MacIntosh noted that he could not beesaf the cause of Montano’s vision loss,
but suggested conversion as a possible diagnosis, which is a mental condition in which the
patient experiences blindness that cannot be explained by medical evaluatiffi26-27.) He
also recommended that Montano undergo an MRiigfdigital orbits, and that procedure took
place on December 22, 201%d.(11 26, 29.) Following that MRI, which was noted as being
“[ulnremarkable,” Dr. Macintosh saw Montano again on February 19, 20d.61Y 29, 31.)
Following this examination, Dr. MacIntosh reportidt he still could not determine the cause of
Montano’s vision problems, noted that Montanost tesults were “normal . . . except for visual
acuity and fields which fluctuate wildly from visit to visit and even within the same visit,” and
referred Montano to a psychiatrisd.(f 31)

In March 2016, Dr. Obaisi met with Montano discuss Dr. Macintosh’s findings and
recommendations, and referred Montano for a psychiatric consultdtiofif(32-33.) Montano
subsequently met with a psychiatrist at Stateville; however, that evaluation did not reveal any
new results. (Montano Dep. 50:13-51:17.) In May 2016, Montano received an optometry
examination at Stateville from Dr. Krystelilr. (SOF § 34.) Montano continued to report
vision issues and burning in his eybsf denied any history of traumdd( Ex. C at 67.) Dr.

Miller referred Montano to UIC for further testinddJ)

2 This was Dr. Dunn’s final examination dflontano; Dr. Dunn stopped providing
optometric services to inmates aa®ville in November 2014. (SOF § 73.)



In August 2016, Dr. Obaisi met with Momia for a follow-up examination and informed
him that he had been approved for &eotophthalmology evaluation at Uldd( 35.) Dr.
Obaisi noted, however, that he was waitingBC to provide dates for an appointmemdl.Y On
October 22, 2016, Montano was examined byNDark Dikopft, an ophthalmologist at UICId(

11 35-36.) Dr. Dikopf reported that he was uUeatw find “evidence of a pathology” and
suggested that Montano obitaa psychiatric evaluationld; { 36, Ex. C at 69.) Montano then
met with Dr. Obaisi for two more follow-up sits, one in October and one in November 2016.
(Id. § 37.) As of June 2017, the date of Momtandeposition, no physician had diagnosed the
problems Montano claimed with his eyes or visioBed id. 38.) Nor has any physician
informed Montano that his vision could have béetter preserved had he been referred outside
of Stateville soonerld. 1 39.)

C. Procedural Posture

Montano filed a one-count corgint alleging that Dr. DunA,Dr. Obaisi? Wexford, and
three former Stateville wardens, Michael Lemke, Michael Magana, and Tarry Williams, have
been deliberately indifferent to his ocular pels. Following discovenyll of the defendants
moved for summary judgment. Dr. Obaisi and Wedfargue that Montano has not shown that
he suffers from a serious medical condition arat,tbven if he does, he was provided with a
comprehensive course of treatment that canriabksh indifference. (Wexford and Obaisi Mot.
for Summ. J. 7-13, ECF No. 113.) Dr. Dunn simyaargues that Montano cannot establish the
elements of his claim as there is no objective medical evidence to support his complaints of
vision loss. (Dunn Mot. for Summ. J. 5-6, ECB.NL23.) Finally, the former Stateville wardens
point out that they have been sued only in their official capacities for injunctive relief and that
Montano has already received the care he requests in his complaint. (Williams, Magana, and
Lemke’s Mot. for Summ. J. 4-5, ECF No. 127.) Hayireviewed the parties’ submissions, the
Court grants summary judgment in thi@vor of all defendats on Montano’s claim.

% Dr. Dunn was sued in both his individuaicaofficial capacities. Although Dr. Dunn
does not discuss his official capacity claimhis motion for summary judgment, he has moved
to dismiss it under Rule 12(b)(6), arguing thas ibarred under the Eleventh Amendment. (Def.
Dunn Mot. to Dismiss Pl. Second Am. Compl. BEGF No. 98.) Dr. Dunn does not clarify in his
motion whether he was an employee of the State of lllinois or Wexford at the time he treated
Montano. But in either case, hifficial-capacity claim isduplicative of other claims asserted. If,
as seems most likely, Dr. Dunn was an employee of Wexford, the claim is subject to dismissal as
duplicate of the claim asserted against Wexfo&keQrder, ECF No. 47 (dismissing official
capacity claim against Dr. Obaisi on same badis)on the other hand, he was a state employee,
then the claim is the same as the one asserted against the IDOC Defendants, who were sued only
in their official capacities. Intwort, the official capcity claim against Dr. Dunn adds nothing to
Montano’s complaint.

* The Court understands that Dr. Obaisi relyepassed away. However, because no one
in this suit has filed a notice of death or soulglatve to substitute another party in place of Dr.
Obaisi pursuant to Federal Rule of CiRrocedure 25, the Court will analyze Montano’s
deliberate-indifference claim agait Dr. Obaisi. If, for some reason, a motion for substitution is
filed after this order is entered, the Court will consider the motion at that time.



ANALYSIS

Summary judgment is appropriate only if thiefendants show that there is “no genuine
dispute as to any material fact and [that they are] entitled to judgment as a matter EH&W.”
v. CVS Pharmacy, Inc809 F.3d 335, 339 (7th Cir. 2015) (quoting Fed. R. Civ. P. 56(a)). A
genuine dispute as to a material fact exists if “the evidence is such that a reasonable jury could
return a verdict for the nonmoving partKVvapil v. Chippewa Countyr52 F.3d 708, 712 (7th
Cir. 2014). When considering a motion for summary judgment, the Court construes “all facts and
makes all reasonable inferences in favor of the non-moving pasjgh v. County of Coolk78
F.3d 560, 566 (7th Cir. 2012). “[D]istrict courtsegiding over summary judgment proceedings
may not weigh conflicting evidence . . . or make credibility determinatidgdsnicare, Inc. v.
UnitedHealth Grp., Ing. 629 F.3d 697, 704 (7th Cir. 2011) (internal quotation marks and
citations omitted). Rather, the Court's role is “to determine whether there is a genuine issue for
trial.” Tolan v. Cotton134 S. Ct. 1861, 1866 (2014) (citation omitted).

A. M edical Defendants

“[Dleliberate indifference to serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of pain’ proscribed by the Eight AmendmesiElle v.
Gamble 429 U.S. 97, 104 (1976) (internal citati omitted). “To prevail on a deliberate-
indifference claim, the plaintiff must prove thhe suffered from (1) an objectively serious
medical condition to which (2) a state official svdeliberately indifferent, that is, subjectively,
indifferent.” Whiting v. Wexford Health Sources, In839 F.3d 658, 662 (7th Cir. 2016)
(quotation marks and citation omitted). “The burden is on tls®per to demonstrate that prison
officials violated the Ejhth Amendment, and that burden is a heavy oRglés v. Fahim771
F.3d 403, 408-09 (7th Cir. 2014) (citivghitley v Albers475 U.S. 312, 325 (1986)).

The defendants maintain that Montano is not suffering from a serious medical condition
because Montano can point to no diagnosis explaining his eye problems. (Obaisi and Wexford
Mot. Summ. J. 8-9.) They argue that despit tlumerous examinationadtests that Montano
has undergone—administered by myriad healthpaséessionals (some employed by Wexford,
others independent)—no one has been ableetttifgt a physiological problem that accounts for
Montano’s complaints concerning his eyesight.most, they argue, Montano suffers from a
psychiatric issue and he already has been referred for psychiatric treatment. But whatever the
cause may be, Montano’s complaints and symptbave been continuahd, at least at times,
debilitating. And just because medigaofessionals have not been able to identify or explain a
serious medical condition does not eliminate the possibility that there iISea®yles771 F.3d
at 409 (stating that a medicalrddition is objectively serious éther “a physician has diagnosed
it as requiring treatmentyr the need for treatment would bbvious to a layperson”) (emphasis
added) (citation omit®. Thus, although there is a disputbout whether Montano is, in fact,
suffering from a serious medical condition, the Goul assume he is for purposes of summary
judgment and address only the second element of Montano’s claim: deliberate indifference.

“A prison official is deliberately indifferenbnly if he ‘knows of and disregards an
excessive risk to inmate health and safetyVhiting 839 F.3d at 662 (quotingarmer v.
Brennan 511 U.S. 825, 837 (1994)). “The state-of-meldment is measured subjectively: The
defendant must know of facts from which he couli@r that a substantial risk of serious harm



exists, and he must actually draw the inferente.(citations omitted). This standard requires
more than mere negligence or even medical malpractice, “and it approaches intentional
wrongdoing.”Holloway v. Delaware Cty. Sheriff00 F.3d 1063, 1073 (7th Cir. 2018ge also
Greeno v. Daley414 F.3d 645, 653 (7th Cir. 2005) (“[N]etthmedical malpractice nor a mere
disagreement with a doctor's medical judgmantounts to deliberate indifference . . . .”)
(citations omitted). Yet, summary judgment is improper where there is evidence that “the
defendants knew better thtmmake the medical decisions that they dRetties v. Carter836

F.3d 722, 730-31 (7th Cir. 2016) (en banc). Thus, an inmate may proceed to trial if he has proof
that the defendants provided him with “blatantly inappropriate’attnent, ignored the
recommendation of specialists, or needlesslyygelahis treatment (which increased his pain).
Stewart v. WaJl688 F. App’x 390, 392 (7th Cir. 201 Rerez v. Fenoglio792 F.3d 768, 777

(7th Cir. 2015).

With these principles in mind, the Courdnsiders whether Dr. Dunn and/or Dr. Obaisi
(the “Medical Defendants”) were deliberatelylifierent to Montano’s vision issues. Montano’s
claim against these doctors appears to be thaegfb) they delayed in providing him treatment,
(2) failed to accurately diagnosis his conditiand (3) denied him access to certain specialists
and testing. (Second Am. Compl. { 77; Pl. Supp. Argument 1-2, ECF No. 135.)

1 Delaysin Treatment

The Court turns first to the issue of delajthough Montano fails to explain what delays
in treatment he believes were unconstitutional, the Court nevertheless will examine three that
Montano focuses on in his complaint. The first period of delay concerns when Montano initially
was treated for his eye pain and temporary blindness. Montano reported experiencing these
issues sometime after December 19, 2012, but waexamnined for this complaint until Dr.
Dunn saw him in June 2013. Despite the lengtls ttelay does not give rise to an Eighth
Amendment violation against the Medical Defendants. For starters, there is no evidence that a
four-month wait to see the prison optometrist is outlué ordinary or that Montano’s symptoms
warranted more immediate attentiddee Petties836 F.3d 722 (“[D]elays are common in the
prison setting with limited resources, and whether the length of a delay is tolerable depends on
the seriousness of the condition and the eaggadiding treatment.”). To be sure, an inmate’s
subjective complaints that he is going blind wbséem to warrant prompt attention; however, in
this case, there is no medical evidence that corroborates Montano’s claim of eye pain or that he
was experiencing hour-long spells of blindnasshe time. Indeed, when Montano was finally
examined in June 2013, Dr. Dunn found nothingupport Montano’s complaints. Nor has any
other medical professional since then.

Furthermore, Montano has not presengt evidence that the Medical Defendants
actually knew about the initial period of del&ee Harvey v. Ghosho. 11 C 6716, 2015 WL

> Although he says his eye problems began in December 2012, Montano did not file a
grievance complaining about his eyes untibifeary 2013 and was examined by Dr. Dunn in
June of that year.

® Although Montano indicated in a grievance dated May 10, 2013 that he “wrote to the
eye doctor” about his condition, this statemeannot be used to establish Dr. Dunn’s



8329876, at *5 (N.D. lll. Dec. 9, 2015) (finding that even though 218-day delay in inmate
receiving x-ray was “extraordinary,” doctor could not be liable for indifference because he was
not aware of delay)Poff v. SchettleNo. 15-CV-954-JPS, 2017 WL 2728430, at *7 (E.D. Wis.
June 23, 2017) (finding dental staff could not h&meen deliberately indifferent for five-day
delay in treatment because they did notwknof plaintiff's condition beforehand). On the
contrary, Dr. Dunn testified thdflontano did not report any vision problems to him until June
27, 2013. Dr. Obaisi similarly testified that the first time he examinedtdw for eye pain and
vision issues was on July 29, 2013, and tmatdid not see Montano’s written requests for
medical attention before then.

The second and third delays relate to the scheduling of Montano’s initial MRI and first
neurological consultation. Moaho was approved for an MRI in July 2013 and referred to a
neurologist sometime betwedate June and early August 2013, but Montano did not undergo
the MRI until December 2013 and did not see the neurologist until May 2014. Yet, there is
simply no basis to infer deliberate indifference from the fact that scheduling consultations with
outside experts required significant lead time. In particular, Montano has not shown that the
Medical Defendants had any control over whes €I (which took place at Presence) or the
neurological consultation (whichkcourred at UIC) were schedulésee Stewar688 F. App’x at
394 (affirming summary judgment for defendants where inmate failed to argue or present
evidence that the defendants had control ovedéteys in providing medical supplies at issle).

Nor does the record indicate that the delay was due to inaction on the part of the Medical
Defendants. Dr. Dunn appears to have recomnektige neurological consultation shortly after

he examined Montano on June 27, 2013, and ribgiiest was approved by Wexford in early
August 2013. Moreover, Dr. Obaisi ordered Mand’s MRI on July 3, 2013—a week after Dr.
Dunn’s examination—and his request was approved by Wexford two weeks later, on July 16,
2013. Therefore, Montano cannotsbahis deliberate indifferea claim against the Medical
Defendants on the delays in adty@btaining this treatment.

knowledge. (Second Am. Compl., Ex. H at 2.) Asirdtial matter, that unattested statement, as
written, is hearsay that cannot be used to establish that Montano did, in fact, send Dr. Dunn a
letter about his conditiorbeeFed. R. Evid. 801-02. But even ifdMtano had attested to sending

Dr. Dunn a letter (assuming the eye doctor refeed is Dr. Dunn), that testimony would not
establish that Dr. Dunn received the letter, lenalwhen. And in any event, even if Dr. Dunn
received the letter in mid-May, he s&dontano again only about a month later.

" Montano also fails to demonstrate that any the delays in treatment “exacerbated [his]
injury or unnecessarily prolonged [his] paiétties 836 F.3d at 731. While Montano believes
that his visual acuity and eye pain became worse due to the delay, he has not “place[d] verifying
medical evidence in the record to establishtonnection between any delay and his worsen
symptoms.Lloyd v. Moats No. 16-3939, 2017 WL 6728519, at *3 (7th Cir. Dec. 29, 2017)
(quotingLangston v. Peterd 00 F.3d 1235, 1240 (7th Cir. 1996)). To the contrary, the evidence
of record demonstrates that there has neeenlany physiological explanation for Montano’s
complaints about his vision and tha$ condition has not changed over time.
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2. Lack of Clinical Diagnosis

Nor can Montano establish that the MediDafendants violated the Eighth Amendment
by failing to diagnosis his symptoms or prevent his loss of vision. Even where a defendant
recognizes a substantial risk of harm toimmate, “he is free from liability if he ‘responded
reasonably to the risk, even if the harm ultimately was not aver@dyton v. McCoy593 F.3d
610 (7th Cir. 2010) (quotingrarmer, 511 U.S. at 843). Here, the record shows that Medical
Defendants responded reasonablvontano’s ocular problems. Dr. Dunn examined Montano’s
eyes four times between June 2013 and Sdmer014. During that time period, he found no
objective evidence to support Montano’s symptoms. Nonetheless, he recommended that
Montano be seen by a neurologist to evaluatehbad and eye pain more thoroughly, and later
suggested that Montano undergo testing to ruteaaussue with his carotid artery. On several
occasions, Dr. Dunn also provided Montano with eye drops to treat his pain.

Dr. Obaisi’'s treatment of Montano was evaore extensive. Starting in July 2013, he
ordered Montano to undergo attieay of tests, including several MRIs and an ultrasound, and
referred him to a litany of specialists, inclagi ophthalmologists and neurologists. Although
Montano continuously complained to Dr. Obaisdaothers that he was in pain and that his
vision was getting progressively worse (to the point he lost vision in one eye), the tests results
were all consistently normal and the specialigfgorted that Montano’s eyes appeared to be
healthy or within normal limits. Despite these findings, Dr. Obaisi continued to evaluate and
monitor Montano through at least November @0Moreover, during his visits with Montano,

Dr. Obaisi discussed recent test results as well as the findings and recommendations of
specialists, and also ordered eye drops and other medication to alleviate Montano’s eye pain.

At bottom, the Medical Defendants providstbntano with a continuous course of care
that sought to determine the cause of lisdness and address his eye pain. Although the
defendants were ultimately unsuccessful in their efforts to identify and resolve the cause of
Montano’s eye problems, it was not for lack of tyj and there is no evidence that the treatment
they pursued was a departure from professional standards, let alone constitutionally inadequate.
See Lloyd 2017 WL 6728519, at *3 (emphasizing recdad continuous care” in finding no
deliberate indifferenceProctor v. Sood863 F.3d 563, 567-68 (7th Cir. 2017) (concluding that
doctors were not subjectively indifferent to inmate’s abdominal pain and colon spasms where
they performed extensive testing, but the results were consistently ndroldyay, 700 F.3d
at 1073 (affirming summary judgment for doctor wharmate provided no evidence that doctor
knew medication would be insufficient to alleviate symptoms or that failure to prescribe other
medication was departure ofgbessional standards). This kirad “meaningful and ongoing
assessment of a patient's condition is the antithesis of ‘deliberate indifferelcgsée v.
Adams 721 F.3d 474, 482 (7th Cir. 2013). In view oédle efforts, a reasonable jury could not
find that the Medical Defendants acted with dedldie indifference based on the fact that no one
has yet identified a cause for Montano’s symptoms or been able to stem his vision loss.

3. Failing to Authorize Certain Tests and Referrals

Montano also claims that the Medical Defendants were deliberately indifferent due to
their failure to order certain tests and refer him to certain types of specialists. In particular, he
argues in his response that he should have dhsmiit to a neuropsychologist to assess issues
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relating to traumatic brain injury. (Pl. Supp. Argument, 1-2.) But Montano was sent on outside
consultations with neurologists and was seen by at least one psychiatrist at Stateville. Moreover,
he fails to explain how a neuropsychologist would have been able to address his vision problems
(especially considering he has denied a history of trauma), or that failing to refer him was a
substantial departure from accepted medical pract®ess.Harper v. Santp847 F.3d 923, 928

(7th Cir. 2017) (affirming summary judgment re inmate did not shotnow ordered blood and

urine tests failed to adequately monitor kidney or that relying on such tests was inappropriate).
Montano is not entitled to dictate which spesial he should see; that decision is a matter of
medical discretion that does not give rise to a constitutional violation unless blatantly
inappropriatePyles 771 F.3d 403see also Frobes v. Edgat12 F.3d 262, 267 (7th Cir. 1997)
(“[Plaintiff] is not entitled to demand specific care. [He] is not entitled to the best care possible.
[He] is entitled to reasonable measures to meet a substantial risk of serious harm to [him].”)

Montano also alleges in the complaint tiia¢ Medical Defendants failed to schedule a
neurological consultation to examine his head and eye pain and to rule out the possibility of a
pituitary tumor. But that is not so. Not only was Montano evaluated by a neurologist prior to the
filing of the second amended complaint, he waanexied by a second neurologist and a neuro-
ophthalmologist afterward. Montano also underwteisting that ruled out a pituitary tumor as
the cause of his symptoms. Thus, there is no basis to conclude that the Medical Defendants were
deliberately indifferent and the Court grants summary judgment in their favor.

B. Wexford

Montano contends that Wexford was delibelatindifferent to his vision problems as
well. To prevail against Wexford, Montano must show that it had an official policy, pattern, or
practice that caused a constitutional violati®hatham v. Davis839 F.3d 679, 685 (7th Cir.
2016) Monellliability “applies in 8§ 1983 claims broughgainst private companies acting under
color of state law”). That policy or practice also must be the “direct cause of’ or “moving force
behind” Montano’s constitutional injuryPyles 771 F.3d at 409-410 (internal quotation marks
and citation omitted). Although é¢hCourt has found that Mom@a has no claim against Dr.
Obaisi or Dr. Dunn, liability may still flowto Wexford if its “ingitutional policies are
themselves deliberately indifferent to the quality of care providédisson v. Ind. Dep't of
Corr., 849 F.3d 372, 378 (7th Cir. 2017). But the altdmilures in care must be caused by
Wexford itself; section 1983 “does not permidbility to rest on the doctrine afespondeat
superior” Pyles 771 F.3d at 409.

Here, Montano alleges that Wexford had a policy of limiting inmate treatment in order to
save costs; however, he has not provided any evidence to establish that policy. That bare
assertion also has been repeatedly rejectedl laasis for holding Wexford liable on claims of
deliberate indifference where, as here, the plaintiff fails to establish an underlying constitutional
violation. See, e.gid. at 412. And, even if Wexford had such a policy, there is no basis to infer
that it played a role in causing Montano's eye problems because there is no evidence Wexford
ever denied him treatment, lebak on the basis of cost, or that Wexford was responsible for any
of the delays discussed above. ThereforeCinart grants summary judgment for Wexford.
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C. | DOC Defendants

Finally, Montano brings suit against Defendants Lemke, Magana, and Williams (the
“IDOC Defendants”) for deliberate indifferencey Buing the IDOC Defendants in their official
capacities, Montano effectively is suing IDOC, and in turn, the State of IlfnSise, e.g.
Sanville v. McCaughtry266 F.3d 724, 732 (7th Cir. 2001). To be sure, Montano cannot seek
monetary relief against the IDOC Defendants. $tede of lllinois is not a “person” for purposes
of section 1983 liabilityWill v. Mich. Dep’t of State Police491 U.S. 58, 71 (1989). It also is
shielded from damage claims under the Eleventh Amendrdentucky v. Graham473 U.S.

159, 169-70 (1985). Montano may, on the oth&nd, sue them for injunctive reli€onzalez v.
Feinerman 663 F.3d 311, 315 (7th Cir. 201Badi v. Horn 830 F.2d 779, 783 (7th Cir. 1987)
(“The Eleventh Amendment . . . does not bar the award of injunctive or declaratory relief
requiring a state official to coafm his or her behavior to thegwirements of federal law in the
future.”) (citingEx parte Young209 U.S. 123 (1908)), which he has done.

Despite the availability of injunctive relief, the Court must grant summary judgement in
favor of the IDOC Defendants for two reasongstiMontano has failed to establish, let alone
allege, an unconstitutional policy by the State of lllinois. Much like his claim against Wexford,
Montano must show that the state had a policy, practice, or custom that caused a constitutional
violation. Graham 473 U.S. at 166-67 & n.14 (“[lJn an official capacity suit the entity’s ‘policy
or custom’ must have played a part in the violation of federal law.”) (citations omgelKing
v. Ghosh No. 10 C 6838, 2017 WL 1151059, at *15 (N.D. Ill. Mar. 28, 2017) (granting
summary judgment for IDOC employees sued in their official capacities where inmate failed to
identify state policy)Hughes v. DurrentNo. 15 C 6432, 2016 WL 626800, at *2 (N.D. Ill. Feb.

17, 2016) (dismissing official capagiclaims against IDOC persoginsued in their official
capacity where inmate failed to alleget®that support unconstitutional policy).

Additionally, Montano no longer has standitg pursue injunctive relief. Because the
jurisdiction of federal courtss limited to “actual, ongoing casesm controversies,” a claim
becomes moot when “there is no longer an injhat can be redressed by a favorable decision.”
Ostby v. Manhattan School Dist. No. 1B51 F.3d 677, 682 (7th Cir. 2017). Here, Montano
asks for an injunction requiring the IDOC Defamds to schedule a neurological consult with
doctors at UIC, ensure that Stateville doctors follow any course of treatment recommended by
outside specialists, and provideoMano with a copy of his MRI selts and to have those results
explained to him in Spanish. But Montano has already obtained this relief. Even before the
second amended complaint was filed, Montang seen by a neurologist at UIC and had his
MRI results explained to him by Dr. Obafisiurther, the record indicates that Dr. Obaisi

8 As a clerical matter, “when a public officer who is a party in an official capacity dies,
resigns, or otherwise ceases to hold office while the action is pending [, tlhe officer's successor is
automatically substituted as a party.” Fed. R. Civ. P. 25(d). The import of this rule here is that
Stateville’s current warden, Randy Pfister, is the appropriate IDOC Defendant in this case, not
Williams, Magana, and Lemke. Nevertheless, because the Court grants summary judgment for
the IDOC defendants, there is no need to substitute the parties.

® When asked if he ever had trouble commaating with Dr. Obaisi, Montano responded
“not really.” (Montano Dep. 37:4-7.)
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followed all of the recommendations provided to him by outside specialists. At any rate, despite
a continuous course dfeatment over several s, no medical professional has been able to
identify what is wrong with Montano’s eyeshds, no reasonable jury could find that Montano is
suffering from an ongoing violation of the Eighth Amendm&riee Nunez v. LashbrgaXo.
15-CV-514-SMY-RJD, 2018 WL 514329, at *6-7.(5 Ill. Jan. 23, 2018) (granting summary
judgment for IDOC warden sued in his official capacity after finding that inmate’s claim for
injunctive relief was mooted by subsequent seuof treatment). The Court therefore grants
summary judgment for the IDOC Defendants on Montano’s claim.

* * *

For the reasons set forth above, the defetsdanotions for summary judgment [112],
[121], [126] are granted. The Clerk is directecetder final judgment for all defendants, without
costs. Any scheduled hearings are strickahany pending motions, including Dunn’s motion to
dismiss for failure to state a claim [98], are denied as moot. Civil case terminated.

41

Date: February 7, 2018 John J. Tharp, Jr.
United States District Judge

19While there are exceptions to the mootness doctrine, such as cases in which an injury is
capable of repetition, yet evading review, Montalb not raise any of these exceptions in the
response he filed. The Court therefore dedito consider whether any apply here.
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