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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID SHELBY,

Plaintiff,

V. Nos. 14 C 824, 14 C 2419

THOMAS J. DART, Sheriff of Cook County, Judge Virginia M. Kendall

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff David Shelby, a former inmate at Cook County Jail, filed two lawsudassiy
Sheiff Thomas Dartalleging violations of his civil rights pursuant to 42 U.S§Q983" (14
C 824, Dkt. No. 9; 14 C 2419, Dkt. No. 1.) Specifically, Shelby complained about the conditions
of confinement in Division Il Annex and Division V of the Cook County 3&ihder the Prison
Litigation Reform Act (“PLRA"), Shelby, like any prisoner, may not irttiaa suit concerning
his confinement conditions under federal law prior to exhausting “such atiraiivie remedies
as are available” within the jailSee42 U.S.C. 8 1997e(a). The Defendant contended that Shelby
failed to properly exhaust the administrative remedies available to him becaugeekiance
forms were treated daon-grievance requestand Shelby failed to follow the necessary steps in
converting his requests into fifledged grievances and appeals. Shelby asserted that he pursued
relief at Cook County Jail in the manrerowableto him. Based on this conflict, the Court held

a hearingo resolve the factual issues surrounding Shelby’'s exhauSgenPavey v. Conlgy44

! Shelby filed his original complaint in the 824 case on February 5, 208 4ubsequently amended that complaint
on April 11, 2014. Shelby institudehe 2419 action on April 3, 2014.
2The 824 case pertains to Shelby’s Division V issues while the 2419 casssaddbivision Il Annex conditions.
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F.3d 739 (7th Cir. 2008). Based on the testimony and documents presented at thé, liearing
Courtfinds that the Defendant failed to cany burden to show that Shelby failed to exhaust the
available administrative remedies with respedidth his Division 1l AnnexAugust 5, 201%&nd
Division V December 11, 2013 and December 21, 2€l4Bns. The issues raised i8helby’s
August 5, 2013 Division Ill Annex grievanderm will proceed to their merits. Similarly,
Shelby’sDivision V claims for seeping water and water accumulating on his cell floor will no
be dismissed for failure to exhaust under the PLRA andmolWe forward The remainder of
Shelby’s claims in his two federal lawsuits are dismisgednexhaustet]

BACKGROUND

Shelby was originally incarcerated in the Cook County Jail on June 1, 201B14121-
23.) Shelby’s tenure in the Cook County Jail was not limited to one division assignmenty Shelb
wasinitially assigned to Division Il Annex for exactly seven days. (Tr. 11223.6 On June 7,
2013, Shelby transferred to Division V, where he remained until late October 201B1%124
116:4.) Shelby was then placed in Mercer County Jail until being transferred badoko C
County Jail’'s Division V on December 4, 2013. (Tr. 1162%) Shelby remained in Division V
until January 7, 2014, when he was placed back in Division Il Annex. (Tr. 218:13helby
could not recall preciselif he was moved saisequently but he stayedni Division Il Annex
through April 2014. (Tr. 117:4-6.)

When Shelby arrived at the Cook County Jail, he went through an intake procedure
where jail staff asked him questions about his health and issued him clothing. (Tr.-114:24
115:10.)According to John Mueller, the Deputy Director of Inmate Services of the Cook County

Jail, inmates receive a copy of the Inmate Handbook and Rules and Regulations during

3 Citations to the hearing transcript are noted as “Tr.
* Subsequent to the hearing, the Defendant stated that it was witihglitsnaffirmative defense of failure to exhaust
on the remaining Division Il and Division Il Annex cases consolidatfdrie the Court.
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processing. (Tr. 36:14.) Mueller also said that the Inmate Handbook is available through the
law library at the jail, and every division maintains law library services. 3711019.) The
Inmate Handbook is a document that informs inmates of many aspects of the Cook @bunty J
including inmate rights, health services, responsibilities, and discipliné. @3e 2, Inmate
Handbook Table of Contents.) Among other things, the Inmate Handlovdesnmates of the
procedures for inmate grievances and requests. (Inmate HandboeR2a) h@elbytestified that

he never physicallyeceived a copy of the Inmate Handbook. (Tr. 115:11-15.)

The Inmate Handbook and the individual grievance forms explain the Cook County Jail's
internal grievance proce$s inmates The Inmate Handbook provides that an inmate must file a
grievance withinfifteen days of the event complained of, unless the incident involves sexual
assault. Id. at21.) Inmates must provide their completed forms to Correctional Rehabilitation
Workers (“CRWS”). [d.) The Cook County Jail is obligated to respond to any foithinv
fifteen days, at which point it issues the complaining inmate a written decisigrin(the event
an inmate disagrees with the resolution of his complaint, the inmate has riciateeto appeal
the decision.Ifl. at 22.) Similarly, the grievanderms circulated to the inmates state that “[t]o
exhaust administrative remedies, appeals must be made within 14 days of the dateatbe
received the response.” (Def. Ex. 7, Dec. 21, 2013 Grievance Form at 2.)

Both the Inmate Handbook and the grievanforms distinguish between “inmate
requests” and “inmate grievances.” (Inmate Handbook at 20; Dec. 21, 2013 Grievance Form
at1.) Mueller stated that nogrievance requests are typically less serious and may be resolved at
the divisional level. (Tr. 31: -8.) As examples, inmates should make requests, instead of
grievanceswhen they “need assistance, services, or basic supplies.” (Inmate Handbook at 20.)

Grievances are classified as “formalized written complaint[s] [an inmatg]use to seek review



of aproblem related to [the inmate’s] conditions of confinememd.) (ssues that fall within the
grievance definition include the violation of Constitutional rights, an inmatéetysar welt
being, and unsafe or unclean living areéds. &t 20-21.)Inmats have no control over whether
the Cook County Jail processes grievance forms as requests or grievamaegividual CRWs
receiving the grievance forms make that call. (Tr. 31:9643:1116.) Additionally, complaints
designated as grievances are kedjgn the jail’'s central office, while negrievance requests are
not maintained (Tr. 34:12-19.)

The appellate process differs between grievancesamgrievancerequestsThe Inmate
Handbook offers no information on appealing denied or ignoredgrievance requests.
According to Mueller nongrievance requests (as distinct from grievances) cannot be appealed at
all. (Tr. 35:2436:2.) Instead,hte grievance forms providéat “[wlhen a grievance issus
processed as a NOGERIEVANCE (REQUEST), an inmatmay resubmit the grievance issue
after 15 days to obtain a “Control Number” if there has been no response to the oedhest
response is deemed unsatisfactory.” (Dec. 21, 2013 Grievance Form at 1.) Thal faontver”
term is not defined in eithehe¢ Inmate Handbook or grievance forbut Mueller testified that
formal grievances receive a control number while-gnaevance requests do not rececantrol
numbers or any other form of tracking numbéis. 31:2622.) According to Mueller, inmates
mug refile a complaint originally processed as a 1gpievance request if the inmate is unhappy
with the response. (Tr. 328 78:819.) Only then will the inmate receive a control number and
be able to follow the formal grievance appeals procdds). flowever, mither the Inmate
Handbook nor the grievance forragpresslyexplainthat refiling a form originally marked as a
nongrievance request transforms the complaint into an appealable grievancact,Irthé

grievance form does notform inmates thaan inmate must refile a form originally processed as



a nongrievance request in order to exhaust his or her administrative remediesespect to
that issuelnstead, the grievance form states that an inmmatgrefile a grievance form in order
to obtain a control number. (Tr. 77:23-24; Dec. 21, 2013 Grievance Form at 1.)

Shelby submitted a litany of grievance forms to the Cook County Jail, threledf are
relevant to the current proceedimg®n August 5, 2013, Shelby filed a grievance concernigg hi
living conditions in Division Il Annex. (Tr. 122:202; Def. Ex. 4, Aug. 5, 2013 Grievance
Form at 1.) Shelby had already been moved to Division V by the time he submitted this
grievance. (Augb5, 2013Grievance Form at 1.) Shelby complained that frameJl to June 7,
2013, his Division 1l Annex unit was unlivable due to standing water on the flooraand
persistentintense odor.ld.) The Cook County Jail processed this grievance form as a non
grievance request because itswided well beyond the fieenday limit andthereforeuntimely.

(Id. at 2 Tr. 48:618) Marking the form as nongrievable, the CRW forwarded the issue to the
division superintendent for review or action. (Aug. 5, 2013 Grievance Form) &h2lby
acknowledged receipt of this res® by signing the second page of the foidh) Skelby did

not refile this request, but Mueller testified that refiling would not have comvérgeissue into a
grievance (Tr. 49:1018.) Mueller said that because the original complaint was untimelg, “i
always untimely.” [d.)

Shelby submitted two other grievance forms on December 11, 2013 and December 21,
2013 pertaining to his Division V housing. (Def. Ex. 6, Dec. 11, 2013 Grievance Form; Def.
Ex.7, Dec. 21, 2013 Grievance Form.) In his December 11 form, Shelby complained ofgfreezin
temperatures and leaking water in his cell. (Dec. 11, 2013 Grievance FornShelby asked to

be relocatedo another cell as relief from the conditiotd.Y The CRW processed this form as a

®> Only Shelby’s grievance forms dated Augus2613, December 11, 2013, and December 21, 2013 are at issue.
Shelby’s other grievances are either not disputed as unexhaustedEkDé&f for failure to appeal) or were filed
within the Cook County Jail subsequent to his two federal lansnisiecessdyi unexhaustedDef. Exs. 1216.)
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nongrievance reques{ld.) The CRW returned the response form to Shelby on December 14,
2013 and Shelby signed itd( at 2.) One week lateon December 21, 201Shelby filed a new
grievance form, complaining that leaking water from the walls and toilet in lhisscsed him to
slip and fall. (Dec. 21, 2013 Grievance Form at 1.) In the request for ratefrseShelby asked
the Cook County Jail to terminate a certain correctional officer for fatipydvide Shelby with
a mop to rid his cell of the watetd() The accepting CRW categorized the complaint as one of
officer misconduct and agaifiled Shelby’s second December form as a-ggavance request.
(Id. at2.) Shelby received this response on December 30, 2RI1BIN both the December 11
and December 23 form#he responding CRW wrote “Request” in the space designated for a
control number. (Dec. 11, 2013 Grievance Form at 1; Dec. 21, 2013 Grievance Form at 1.)
Shelby never received a control number for either grievance form and aygvealed either
disposition.(Tr. 152:15-23; 157:21-22.)

Shelby testified that while he interacted with jail personnel regularly, ncspolee to
him about his grievance forms. (Tr. 13@8.) Shelby claimed he never learned ginevance
appellate process or what to do when the Cook County Jail processed his complaints as non
grievable. (Tr. 139:123.) He had no idea that he could submit a second grievance form
complaining of the same issues found in an original-grigvance request. (Tr. 139:23.)
Shelby said that if a CRW hadformed him that he needed to refile any form processed as a
non-grievance request in order to exhaust his administrative remedies, he weald(Ta
139:24-140:3; 141:6-12.)

LEGAL STANDARD

“Prisoners must properly exhaust all available adminisgatemedies before pursing

claims, including 8§ 1983 actions, in federal coufiturley v. Rednoyr729 F.3d 645, 649 (7th



Cir. 2013) (citing 42 U.S.C. § 1997e(a)). Moreover, the prisoner must exhaust his grievances
according to prison procedural rul&eWoodford v. Ngo548 U.S. 81, 84, 88 (2006). Prisoners
must strictly comply with the exhaustion requireméfng v. McCarty 781 F.3d 889, 893 (7th

Cir. 2015). While exhaustion requirements are strict, failure to exhaust is an affgrdafense

and the Defendant maintains the burden of proof of showing that Shelby failed totéwdraus

See Westefer v. Snydd@2 F.3d 570, 577 (7th Cir. 2005). To be available as an administrative
remedy, the remedy must “be available in fact and not merely in f@dtltz v. Pugh 728

F.3d 619, 620 (7th Cir. 2013). Courts analyze a prisoner’s exhaustion under the preponderance of
the evidence standar8ee, e.gPierce v. Ear] No. 12 CV 5725, 2015 WL 3664198, at *3 (N.D.

lll. June 11, 2015)Wieczorek v. SliviaNo. 12 CV 4904, 2015 WL 73810, at *3 (N.D. Ill. Jan. 5,
2015);Hicks v. Irvin No. 06 CV 645, 2011 WL 2213721, at *7 (N.D. lll. June 7, 2011).

DISCUSSION

Under the PLRA, an inmate must exhaust his administrative remedies by following th
procedural rules fogrievances in his specific locatio®ee Woodford548 U.S. at 90. “To
exhaust remedies, a prisoner must file complaints and appeals in the place, anara, tine t
prison’s administrative rules requird?6zo v. McCaughtry286 F.3d 1022, 1025 (7th Cir. 2002);
see also Ford v. Johnsp362 F.3d 395, 397 (7th Cir. 2004) (inmate must “take all steps
prescribed by the prison’s grievance system”). While an inmate must follevgrievance
procedures proscribed by the jail, the inmate is only required to utilize thosdcstlpsextent
they are availableSee Woodford548 U.S. at 102Kaba v. Stepp458 F.3d 678, 684 (7th
Cir. 2009. The “availability” of a remedy is a matter of what, in reality, is operafprisoner to
pursue.See Kaba458 F.3d at 684When jail staff fails to informinmates of the grievance

procedure or grievance rules are applied haphazardly, inmates cannot be expkiied the



protocol. See King 781 F.3d at 896 (“Prisoners are required to exhaust grievance procedures
they have been told about, but not procedures they have not been told ah@la'y; Tom 592

F. App’x 526, 528 (7th Cir. 2015) (where prison officitlisvart inmates from exhaustintihe
process that exists on paper becomes unavailable in reality”).

Shelby’s issues found in his grievance forms concern his living conditions in both
Division 1l Annex and Division V of the Cook County Jail. Because his issues with each
division are discrete from one another and involve distinct grievance forms, the Qunesses
them separately.

A. Division I11 Annex Conditions (Case No. 14 C 2419)

There is no dispute that Shelby filed his August 5, 2G8nplaint pertaining to the
conditions of his cell in Division lll Annex on the grievance forms provided by the Cookt¢
Jail. Nor do the parties dispute how the August 5, 2013 grievance was resolved or whether
Shelby appealed. Instead, they agree that the Cook County Jail processgt Sbeiplaint as
a nongrievance request and Shelby did not appeal or follow up this resolution. The only dispute
concening Shelby’'s August 5, 2013 grievance form that complained of leaking water and
unbearable odor is whether an additional stethe grievance procesgs realistically available.

See Woodfordb48 U.S. at 102.

Cook County Jail staff determined that Shelby’s Division Ill Annex compkhould be
classed as a negrievance requestTr. 48:16-18.) The patrolling CRW made that determination;
Shelby exercised no control over that decision. (Tr. 3:19p Though 8Helby received a
response to his August 5, 2013 grievance form, the appeals section had been crossed out.

(Aug.5, 2013 Grievance Form at 2.) And while the Inmate Handbook describes the appeals

® The Court notes that Shelby filed two grievance forms on August 5, D&B.Hxs. 3 & 4.) The first of these was
processed as a grievance, received a control number, and was not appealed. Shelbgxtidust thisrgevance
and it is not currently at issue.



process for formal grievances, it does not instruct inmates that they miesgrefvance forms
originally determined to be negrievance requests to convert them into formal grievances, nor
does the Inmate Handbook explain that such refiling is necessary to complatenihestrative
exhaustion requirement. Thiagck of information is consistent with Mueller's testimony, who
stated that nogrievance requests are not appealable at all. (Tr. 3B24) Mueller further
stated that the CRW on duty would not have instructed Shelby that he needed to appeal his
August5, 2013 grievance form disposition because the issue was not appealable. (T~ 100:19
23.) Therefore, based on the information in the Inmate Handbook, theressarceShelby
would have been able to access, Shelby had “take[n] all steps prescribed [oysdimes
grievance systefrwith respect to his August 5, 2013 complakurd, 362 F.3d at 39%&ee also
Harper v. Dart No. 14 C 1237, 2015 WL 3918944, at *4 (N.D. Ill. June 24, 2015) (concluding
that jail had failed to show that prisoner did not exhadstinistrative remedies where jail staff
crossed out appeals section on grievance form response and inmates were not providted explic
instruction on converting negrievance requests to formal grievancédynoz v. Dawalibi
No.14 C 601, 2015 WL 719373, at *6 (N.D. lll. Feb. 18, 2015) (finding that inmate exhausted
administrative remedies where “he submitted [] two grievances and jdildst&irmined that
they were going to be addressed in a manner outside the written grievaragupe”).

Despite thedearth of information in the Inmate Handbook, the Defendant argues that the
Cook County Jail's exhaustion procedures required Shelby to resubmit his August 5, 2013 non
grievance request as a grievance in order to continue on with the administrateesprThe
Court is not convinced that such an action would have converted Shelby’s origuedtrento a
formal grievance and given him an opportunity to appeal. During his hearing testivhoeiler

testified that refiling the original August 5, 2013 fommould not have made it a grievance.



Specifically, when the Court inquired “when this ngnievance is returned and it says it's non
grievable, $ this where you would say then this can become a grievance if he filesnit. agat
that moment?”; Muelleresponded“No. Once it's untimely, it's always untimely.” (Tr. 49:410
18.) This testimony demonstrates that even if Shelby had refiled his compkintould not
have received a control number. Instead, it would be marked as “untimely” again eessgro
as a norgrievance request on that badikeoretically, Shelby coulbdave“become trapped in a
neverending cycle of unappealable requeskaiper, 2015 WL 3918944, at *SShelby cannot
be penalized for failing to take an action that would not have resulted in a meanindfeiigndi
outcome.See White v. Bukowsk800 F.3d 392, 397 (7th Cir. 2015) (where inmate was
“effectively prevented from filing a grievance,” thereutb be “no argument that she failed to
exhaust her administrative remediesQnce jail personnel processed his August 5, 2013
grievance form as a nagrievance request based on untimeliness, a result that made it
impossible for Shelby to convert the isso® a formal grievance or appeal the resolution, he
had exhausted his available administrative reme&es.Dole v. Chandled38 F.3d 804, 811
(7th Cir. 2006) (where inmate “properly followed procedure and prison officials were
responsible for the mishandling of his grievance,” court could not say that inmlatk tfai
exhaust his remediedpecause the Defendant did not establish that Shelby failed to exhaust his
administrative remedies with respect to his August 5, 2013 grievance formrcimgcDivison
[l Annex conditions, the claims found in that form will proceed to their merits.

B. Division V Conditions (Case No. 14 C 824)

Similarly, Shelby’'s complaints concerning leaking and standing water iniisidh V
cell will move forward.Again, thereis no dispute that Shelby filed his December 11, 2013 and

December 21, 2013 complaints about leaking water in his cell on grievance forms prgovided b
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the Cook County Jail. The jail processed both grievance forms agrigmance requests, Shelby
did not receive a control number for either form, and Shelby did not pursue an appeal. As
detailed above, the Inmate Handbook contains no information on the refiling -gfriewance
requests and appealing the response to agnemance request would be futile because-non
grievance requests are not appealable. Despite this painfully opagtggievance request
process, the Defendant contends thatwithstandinghe absence of instruction in the Inmate
Handbook, Shelby needed to resubmit his December 11 grievameexactly in order to
receive a control number and exhaust his remedies.

The Defendant argues that because Shelby sought differenf ielieis December 11
and December 21 complaints, the December 21 form was not a refiling of the originalnidrm
therefore did not warrant a control number. (Tr. 169428:4.) A number of issues with the
Cook County Jail's nowgrievance request procedure preclude the Court from finding that Shelby
failed to exhaust with respect to his leaking water issues. Firsioagmmiost, the Cook County
Jail failed to properly respond to Shelby’'s December 11 grievance form wheeaniedehe
complaint a nofgrievance request. According to the Inmate Handbook, a grievance (as opposed
to a request) involves issuesncerning condions of confinement like unsafe or unclean living
areas. (Inmate Handbook 20-21.) Both Mueller and defense counsel agreed that Shelby was
complaining abouhis living conditions in Division Mn his December 11 grievance fomrhen
he complained of see and standing wate(Tr. 66:1518; 169:1720.) Because Shelby’'s
December 11 grievance form directly addressed the safety and cleanfilesdivong area, it

should have been processed as a formal grievance, given a control number, and Shelby should

" In Shelby’s December 11, 2013 grievance formasked to be relocated to another cell as relief from the leaking
water. (Dec. 11, 2013 Grievance Form at 1.) In contrast, Shelby sougktrfiaation of a jailemployee in his
December 21, 2013 complaint. (Dec. 21, 2013 Grievance Form at 1.) Despitéfahentirequests, both forms
detailed an issue with water running down the walls of his cell and atatimguin a puddle in the middle of his
floor.
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have had an opportunity to appeal any resolution. Instead, the CRW marked it agi@vemce
request, thereby stripping Shelby of the opportunity to appeal and, apparentlyy foirai to
take an additional stefby refiling the form)not detailed in the Inmate Handbook in order to
exhaust his remedies. The Court will not punish Shelby for the jail's improgeagement of
his December 11, 2013 grievance form by processing it as -grrewance requesBeeDole,
438 F.3d at 811 (inmate not at fault wégail staff mishandles grievance forms).

More fundamentally, howeverthe Defendant has failed to carry its burden in
demonstrating that Shelby did not exhaust dusilable administrative remedies because the
Defendant’s position requires inmates to follow a procedure that they are not aw&ee
White 800 F.3d aB97 (“Prisoners are required to exhaust grievance procedures they have been
told about, but not procedures that they have not been told about.”). The Defendant contends that
because Shelby’'s December 11 form was processed as@iegance request, he needed to
refile the form, receive a control number, convert the request into a formahgce, and finally
appeal any grievance disposition in order to exhaust his administrative remEdggargument
is plagued by threéatal deficiencies. First, the Inmate Handbook, which includes the jail's
explanation of the grievance procedure to inmates, is silent regarding Hggiexance request
process. Inmates are not informed (1) who deteemiwhether a complaint is a grievance or a
non-grievance request; (2) what an inmate must do to follow up on a complaint daemed
grievance request; or (3) whether an inmate can appeal -grievance request resolution.
According to Mueller, an inmat may not. Without this integral information in the Inmate
Handbook, inmates cannot be expected to know the rules when it comes-goevance
requestsSee Hurst v. Hantké&34 F.3d 409, 411 (7th Cir. 2011) (“[A] remedy is not available if

essential elments of the procedure for obtaining it are concealed.”).
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Despite the unhelpfulness of the Inmate Handbook with respect tagriemance
requests, the Defendant points to the grievance forms themselves, whiclhatdferjhen a
grievance issue is processed as a NERIEVANCE (REQUEST), an inmate may-sabmit the
grievance issue after 15 days to obtain a “Control Number” if there leasngeresponse to the
request or the response is deemed unsatisfactory.” (Dec. 21, 2013 Grievance Forithat 1.)
secondssue with the Defendant’s current position is the grievance form’s usewbtdemay”
rather than “must.” The word “may” is ordinarily permissive, rather thandatory.See
Winston v. O'Brien 773 F.3d 809, 813 (7th Cir. 2014ee also, e.g.Harper, 2015 WL
3918944, at *4 (questioning requirement of refiling 1gievance request because grievance
form uses the word “may”). Nowhere on the grievance form does the jainnfonates that in
order to exhaust administrative remedies with respect tisang that the jail deems to be anon
grievance request, they aobligatedto refile the grievance issue. On the other hand, in the
appeals section of the grievance form, the form plainly states that “[t@usk administrative
remedies, appeals must bede within 14 days of the date the Inmate received the response.”
(Dec. 21, 2013 Grievance Form at 2.) Unfortunately for inmatesgnemance requests cannot
be appealed. Because the jail does not tell inmates that they must refileyaerance regest
to exhaust administrative remedies, but rather that they “may” in ordexcéve a “control
number,” inmates cannot be expected to know that this requirement Beistking 781 F.3d at
896 (inmates “are not required to divine the availabilitytbko procedures”).

Finally, the grievance forms nevexplain to inmates the import of receiving a “control
number.” While the grievance forms state that refiling of a-graevance request leads to the
dispatch of a “control number,” “control number” ngver defined nor equated with a formal

grievance. Similarly, the Inmate Handbook does not discuss control numbers inetrencgi
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procedure chapter. Without the nexus between control numbers and formal grievanuastan i
has no way of knowing thatetrefiling of a norgrievance request converts the complaint into a
formal grievance. The only other way an inmate could learn of the conversiwough an oral
conversation with a CRW. There is no evidence of such a conversation here. (TH19.0Zat
these reasons, the Defendant failed to carry its burden of demonstrating that dthetioy
exhaust all available administrative remedies concerning his December 11, 2013 and
December1, 2013 grievance forms.

An administrative remedy is not availabieit is “hopelessly unclear whether any
administrativeremedyremained open” for the prison&iestefer422 F.3d at 58(citation and
internal annotation omittedHere, the Cook County Jail has failed to provide its inmates with
the requisite informabin concerning nogrievance requestufficiently to demand compliance
with that system. The Court therefore permits the issues raised ibyShAugust 5, 2013,
December 11, 2013, and December 21, 2013 grievance forms to proceed to their merits.

As a final note, although not critical to the analysis here, the Court also questidhgmwhe
the Inmate Handbook that describes the appeal process is readily available detahees.
Although the Defendardtates that all detainees are provided a copy upoinyeto the jail and
that they also have accessth® Inmate Handbook the library, there was little evidence to
support these conclusions. A better practice would be to both provide a copy to the detainee
upon entry and have him verify that he hasiead it while also makinga copy available for
review in each division. Further, posting of basic grievance proceduti@n each division
would certainly aid the detainees in understanding those procedures. Finalimthation of a
form that provides for the Defendant’'s agent to choose whether to identify a complaint a

“grievance” or as a “nogrievance” would go a long way in eliminating the need for exhaustion
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hearings. If a grievance is filed, the form should call it a grievance and rexipéaiappeal
process. lfthe Defendantvans to classify a complaint as a “ngnievance” then it shaild
clearly inform the detainethat there is a different form with a different titteat must be used in
orderto eliminate any confusion.

CONCLUSION

For the reasons stated herein, the Court concludes that the Defendant has not carried its
burden of proving that Shelby failed to exhaust the administrative remedieshlev&ilahim
regarding his August 5, 2013, December 11, 2013, and December 21, 20E3¢ei forms. The

issues found in those grievance forms will move forward.

e B PRtuee

\ifginiaM. Kendall
United States District Court Judge
Northern District of lllinois

Date: 12/9/2015
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