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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDUARDO TOMEO, JERARDO CHAGOYA, JORGE

A. RODRIGUEZ, and TAKEO OSHIMA, on behalf of

themselves and all other similarlyusted persons, 14C 2431

Plaintiffs, JudgeGaryFeinerman
VS.

W&E COMMUNICATIONS, INC., and JORGE

)
)
)
)
)
)
)
)
)
CHIRINOS, ;
)

Defendans.

M EMORANDUM_OPINION AND ORDER

Eduardo Tomea]erardo Chagoydage Rodriguez, and Takeo Oshima brougis
collective actioragainst W&E Communicationgc. and Joge Chirinos, alleging that W&E'’s
payroll policies angbracticesviolatethe Fair Labor Standards Act (“FLSA”)92J.S.C. § 20kt
seq Doc. 30 Plaintiffs further allegeonly on behalf othemselvesyiolations of thdllinois
Minimum Wage Law (“IMWL"), 820 ILCS 105/%t seq, andthe lllinois Wage Payment and
Collection Act (“IWPCA”), 820 ILCS 115/t seq Earlier in the casdhe court conditionally
certified the FLSA collective and authorized noticemaployees who were similarly situated to
Plaintiffs. Docs. 55-56.Defendants latdiiled a motionto decertify the collectivehoc. 99,
which the court denied without prejudice in an oral ruling, Doc. 184.

Now before the court afélaintiffs’ summary judgmennotion, Doc. 96Plaintiffs’
motion to strike DefendantsleclarationsDoc. 120; and Defendants’ motitmstrike Plaintiffs’
Local Rule 56.1 objections atfior leaveto amendheir Local Rule 56.1 materigl®oc. 132.
Plaintiffs’ motion to strike is denied, Defendants’ motion to strikefanteave to amend is

denied as moot, arfélaintiffs’ summary judgmennotionis granted in part and denied in part.
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Background

A. Factual Background

Thefollowing facts are set forth as favorably to Defendants, the non-mowaarits
record and Local Rule 56.1 permBeeHanners v. Trent674 F.3d 683, 691 {7 Cir. 2012). On
summary judgment, the court must assume the truth of those facts, but does not vouch for them
SeeArroyo v. Volvo Grp. N. Am805 F.3d 278, 287th Cir. 2015.

1. W&E'’s Timekeeping and Compensation Practices

Plaintiffs worked as service technicefor W&E atvarious points between 2010 and
2014. Doc. 109 at 1 1. Tomeo’s, Rodriguez’s, and Oshijmlassentailed installing and
servicing cable television, phone, and Internet connecaibosmmercial and residential
locations inlllinois. 1d. at fl 1, 3, 7.Chagoyadid onlyresidential installationsld. at 111, 7.

At all relevant times, Jorge Chirin¢8lorge”)was W&E'’s Secretary|d. at 4. He had
the authority to(1) hire and fire employee$2) direct and supervise thework; (3) handle
W&E's payroll accounts; an@) make other decisions concerning employee compensation.
Ibid. He was the persomlesignated to receive notice under W&E’s contracts hamuitialed
and signed all contracts d&resident” of W&E. Id. at §14. At times,Jorgeacted as W&E's
Operationdirector and was in charge of fisances.Id. at 4.

The parties dispute the typical working hours for W&E technicidtaintiffs asserthat
they were requed to arrive at work between 6:30 a.m. and 7:15 a.m. in order to attend meetings,
receive trainings, or pick up equipment. Doca®§8. They further assethat,after leaving
their last orsite jobsat the end of the work day, theften hado return to the W&E warehouse
to drop off equipmentld. at 110. Defendants derspme of thesassertionssaying thaWw&E

employeesvererequired to arrive by 6:30 a.rmanly on certaindaysand that they were allowed



to return equipment the following mornin@oc. 109at 118, 10 (citing Doc. 102- at 17).
They do not dispute, however, thatsmmedays Plaintiffshadto visit the warehouse to start the
day to pick up and/or drop off equipmetibid. Insofar aghe parties’ versions of the facts
conflict, thecourt accep Defendants’ version

Plaintiffs asserthat theirbusyschedules typicallprevented them from takiran
uninterrupted lunch hourDoc. 98at 9. Defendantslispute this, pointing tevidence that
W&E had a policy requiringechnicians taake lunch ithey worked over six hours and that no
technician ever complained abdogingunable to do so. Doc. 109 at § 9 (citing Doc. 504-
1110-11). Technically, thparties’ dueling narrativemre consistertW&E could have had a
mandatory lunch policlut, as a practical matter, erapéescouldrarely have hatime tobreak
from work Buton summary judgment, all reasonable inferences must be drawn in the non-
movants favor, and itis reasonable to infehat if W&E required employees take lunchhours
and nobodyomplaired about their not being able to do so, their work schedllesed it

W&E requiredtechnicians to record their howrscurately andfailure to do savas
grounds foitermination. Id. at 12. During Plaintiffs’ tenureW&E tracked employee$iours
several different ways. Technicians were always requoratyn in on paper at the warehouse.
Id. at §15; Doc. 1092 at 11. From May 2013 to December 2013, théso weraequired to
clock in using a fingerprint machine. Doc. 109 at  16; Doc.2189913. In December 2013,
W&E implemented®enguinData mobile signin processthrough whicHPlaintiffs could
electronically clock in and out of work using their mobile devices. Doc. 109 at § 17. W&E
utilized a separate system called Techfidetechnicians to log in and out when they s@dend

finishedan onsite assignmentld. at 718-20.



BeforeDecember 2013, W&Ipaid Plaintiffs only for time spent itraining andhe time
they logged while orgite at customer job locations, as trackediechNet. Id. at §30; Doc. 98-6
at 284-285.(The partiedispute whether training time was compensated, Doc. 109 at { 30, but
Defendants’ positiothat it wasfinds support in the record and thus is credited, Do& 88-
284-85.) Plaintiffs werenot compensated for the time spent at the warehpegeng up and
returningequipment. Doc. 98-5 at 234-2330c. 109at 1 8, 10, 25, 30; Doc. 1®at {17.

From February 2013 onward, Sandra Chirifi@andra”)tended to W&E'’s payroll.
Doc. 109 at  26Each weekshe manually altereeimployeetime records based on an audit,
which consistd of: (1) checking each technician’s timesheet hist¢2y comparing the hours
reported by each technicianth the time frames recorded in W&E’s systéaneachjob that the
techniciancomgdeted and (3) reconciling each audit against the hours paid by W&E’s client.
Ibid. To account fotherequired lunch breaks, Sandra would automatically deduct one hour
from an employee’daily total if that employee had worked more than six hoildsat 43.
Sandra averthatwhenshe adjusted a techniciaiisurs, sheypically verified (either with the
technician, the dispatchear amanager) that those were the actual hours workext.. 985 at
245-247. Plaintiffs, by contrast, assetttat Sandralid not verify a technician’actualhours
beforefinalizing hisor hertimesheet Doc. 109 at { 27. That is plausible; on many occasions,
Sandra’s audits conveniently resulted in eliminaah@f an employee’s overtime wagelsl. at
1 28. For instance, James Babbit initially logged 59.44 hours for the week of March 2, 2014;
Tomeo logged 54.86 hours for the week of February 16, 2014; and Rayard Herron 57.19 hours
for the week of January 19, 201khid. For each of these weeks, Sandra reduced their hours to
40.00. Ibid. But atthis stage of the casehen credibility disputes must be resolved in

Defendants’ favor, the court must accept Sandra’s account o$l@wonducted the audits.



W&E’s employee handbook providddat “employees must accurately record all work
time on a daily basis unless not possible.” Doc. 122 at  52. Nonetheless, technicians often
failed to clock in at W&'s warehouse (through any of the available systems). Doc. 109 at { 21;
Doc. 986 at696-702. W&E never suspended or terminated an employee for not loggng hi
hours properly, though reprimanded techniciarer failing to do so. Doc. 109 at { 22; Doc.

98-6 at697; Doc. 10% at 8. The employee handbook further provideat“[i]f an employee
notices an error or discrepancy in his/her paycloedeposit, the employee should immediately
notify his/her supervisor or Human Resources Representative,” Doat §52, and that “[if

any improper deductions are found to have been made, W&E Communications Inc. will
reimburse the employee for those improper pay deducti@hst 55.

Plaintiffs assert that W&E toltechnicians they were paid “by the job” and that, as a
result, they never appreciated the importance airately tracking their hourdoc. 98at
19 44-45 (citinge.g, Doc. 98-5 at 338-339, pp. 64-65; Doc. 98-6 at 119-120, pp. 63Bb).
Plaintiffs’ weekly pay sheets expresshatal that employees were compensaiegartby “their
set hourly raté Doc. 109 at § 35see also idat] 41. Moreover, Tomeo testified that he knew
thathe waspaid both by the job and by the hour. Doc. 98-6 at 19-20, pp. 72-75. Given this, and
drawing all reasonable inferences in Defenddatsor, the court cannot conclude on summary
judgmentthat employees were totdey were paid only “by the job.Nonetheless, Defendants
acknowledgeand the court therefore accepts as tiheg, at least some Plaintiffs failed to
accurately track their own hours because {n@gtakenly believed they were paiay the job.

Doc. 109 at q 45.



2. The PenguinDataSystem

At all relevant times, W&E compensated Plainttfs a weekly basis accordance with
PenguinDats “production bonusgy method.” Id. at{{ 24, 31. Under that method, a
technician’s total compensation was divided into two components: base pay and borids pay.
at 131. Base pay was calculatbg multiplying a chnician’s set hourly pay rabg the number
of hours worked.lbid. If a technician worked more thdorty hours in a givemweek, he
receivedoneanda-half of his hourly rate for all hours workadexcess oforty. Ibid. Base pay
was guaranteed ambt subject to any deductionkid. The hourly rate paid todntiffs was
the lllinoisminimum wage.ld. at 141.

Determiningbonus paywas morecompkex—and, as shown below, how it was computed
changed over timeW&E assignedh dollar value t@ach ype of job performed biechnicians.
Id. at 136. Thee valuesouldbe adjusted basexh a technician’s performance in a given week.
Id. at 39; Doc. 98-5 at 203-204. Wtiplying the ratefor each task by the quantity of those
tasksperformed(and then summing those amounts acdifésrent tasks) yielded a technician’s
total production for the weeld. at 131. For example, if a technician conducted five service
callsand one installation, and tkechnician’srate for each service callas $100while the rate
for each installation was $75, thére totalwould be $575. Thpartiescall this figure different
names CompareDoc. 97 at 7-8 (“Gross ProductiongndDoc. 98 at | 36 (“Jobcodedsross
Production”),with Doc. 112 at 13 (“total production” or “net jobcode production”). To avoid
confusion, this opiniohenceforthwill use the term “Gross Jobcode Production.”

Once Gross Jobcode Production was determinedectheaician’s total base pay
(including overtimeWwas then subtracteairive at the production bonus, Doc. 109 at { 31—in

essence makingpe production bonus the amowatrnedn excess ofbase pay. The production



bonus was then divided by the hours worked to proardeourly production bonusate 1bid.
Finally, the hourly bonus rate was applied to a technician’s hours in the santeaitne base
pay hourly rate ws; that is, the technician receivéite bonus rate for tHest forty hours of
work, and oneanda-half timesthe bonus rate for each hour he worked in excefsty. Ibid.
This total bonus pay was then added to thertiedm’s total base pay to calculdieal
compensationlbid.

Here is ahypotheticalkexample of how the production bonus pay method worked.
technicianworks fifty hours in a given week. Her hourly rate is ten dall&scordingly, her
base payor theweekis $400 for the first forty hours of work and $150 for theovertime
hours, for a total of $550. Based tve humber and typesf jobs she completed that wediler
GrossJobcode Production is $100Bler production bonus for that week is $4%8te difference
between he6Gross Jobcode Production and her base pagt production bonuss then divided
by the fifty hours she worked, yielding a bonus hppay rate off9. She then receives $360 in
bonus payor her first fortyhours (forty multiplied by $9) and $135 for her ten hours of overtime
(ten multiplied by $13.50), for a total of $495 in bonus pidgr gross pay is the sum of her base
pay ($550)nd hetbonus pay ($495), for a total of $1045. The followihgrtssummarizehe
employee’shypothetical pay sheet:

Step 1: Calculating Base Pay

Base Pay
Type Hours Rate Total
Regular 40.00 $10.00/ hr $400.00
Overtime 10.00 $15.00/ hr $150.00
Total Base Pay $550.00




Step 2: Calculating Gross Jobcode Production

Gross Jobcode Production
Job Type Quantity Rate Total
Service call 5 $100.00per job $500.00
Custom work 2 $250.00per job $500.00
Gross Jobcode Production $1000.00

Step 3: Calculating Production Bonus Pay Rate

$1000.00 (Gross Jobcode Production) — $550T0fal Base Payy $450.00
(Production Bonus)

$450.00 (Production Bonus) + 50 hours = $9.00 per hour (BeaudRate)

Step 4: Calculating Bonus Pay

BonusPay
Type Hours Rate Total
Regular 40.00 $9.00/ hr $360.00
Overtime 10.00 $13.50/ hr $135.00
Total Bonus Pay $495.00

Step 5: Calculating Total Compensation

$550.00 (Total Base Pay) + $495.00 (Total Bonus Pay) = $1045 (Total
Compensation)

Threeadditional points concerning the PenguinData production bonus pay method
warrant discussion.

First, at someqint in the process, W&E could reduce a technician’s pay for poor
performance-for instance, if hdost a piece of equipment or failed to complete a job. Although
the parties agree that these financial penali@e takenout of the employee’s Gross Jobcode
Production prior to calculating the production bonus, Doc. 109 attfide&mployees’ pay sheets
showthat thedeductionsvere actuallymadefrom final gross pay, Doc. 98-6 at 706-723. For
purposes of this motion, that distinction is of no consequeatle¢hat matters is that, at some

point during the calculation of pay, deductia@tsasionally wee madeto penalize employees



Sandra averthat W&E obtained written consent forms from Plaintiffs autting W&E to
makethose deductions. Doc. 109 at 1 49; Doc. 3@R-1 2122. Buther declaration statésat
she could not locate the authorization forms. Doc. 109-5 at 1 22. Thos&atements are not
inconsistent; thereforéhe courtcreditsboth of them.

Second, iMpril 2013, W&E changed how it calculated the Gross Jobcode Production
value. Doc. 98-7 at 27; Doc. 109 at 1 36-38. Rather than assigning dollar values to each job
type, W&E began assigning points. Doc. 98-7 at 27; Doc. 109 at Yt&7sum of those points
wasmultiplied by a dollar figuréo yield Gross Jobcode Productio®oc. 987 at 27; Doc. 109
at1138-39. The dollar figurevas determined by thEmployee’s pgormance grade fahe
week. Doc. 109at 139. If the employeeeceived a Grade A, the dollar value per point would be
$1.45 for Grade B $1.25; forGrade C $1.18 andfor Grade D $0.92. Ibid. Defendants assert
that W&E used this method of calculating the Gross Jobcode Proddatioartain residential
technicians only from June 2013 to October 2014, but they suppbddgsertioby citing
paragraphs 6-8 and exhibitsBef Sandra’s October 22, 208&clarationjd. at Y36, and those
pamgraphs andxhibitsdo notexist Doc. 109-11.Thecourttherefore rejects Defendants’
assertion regarding the duration of this practice.

Third, Defendantgo to great lengths in thdiocal Rule 56.(b)(3)(B) respons&
distinguish among certain categs of technicias—residential vs. commercial, senior vs.
junior, bonus-eligible vs. non-bonetigible—with the implication thahot all technicians were
paid under the production bonus pay method. Doc. 109 at {1 1, 7, 9, 15, B6tB&®fendants’
summary judgment brief admithat Plaintiffswere paid undethatsystem.Doc. 112 at 8
(“Plaintiffs’ weekly wages are determined using a system called the P&agaiproduction

bonus pay method.” What is more, Plaintiffs’ timesheets all indicatetttieey wee



compensated using the production bonus pay method. Doc. 98-6 at 706f6#6ws that
Plaintiffs indisputablywvere paidaccording to that method.

Plaintiffs assert that W&E implemented the production bonus pay method without any
inquiry into whether it violated the law. Doc. 8832. But Jorge averthat Michael Enters,
PenguinData chief operating officer, and Jeremy PelkenguinData’s president, assured him in
2008 that they had years of experience dealing with labor laws and that theiprodaous pay
method was the industry standard and legally compliant. Doc2 HD94[7-8. Moreover,
PenguinDat&FO Scott Crain&ld W&E thatthe production bonus pay method compligth
the FLSA Doc. 10%t 134; Doc. 987 at2-13. Onsummary judgmenthe courtmust accept
Jorge’s avermdn. Plaintiffs cite an internal email written by Crajivehich said thatW&E
may not even understand how they pay their téassevidence that W&E did not adequately
comprehend how the system worked. Doc. 109 at § 33. Defendants do not dispute that Craine
said that, buthey correctly note thdtis statementoes not suffice to indisputabégtablish that
W&E did not, in fact, understand hawe system workedlbid.

B. Plaintiffs’ Motion to Str ike Defendants’December 15, 2015 Declarations

DefendantsLocal Rule 56.1(b)(3)(B) response and Local Rule 56.1(b)(3)(C) statement
of additional factextensively citehe December 15, 2015 declarations of Jorge, Sandra, and
William Perez another W&E higher-up. Doc. 10®laintiffs move to strikehtose declarations
as violating the rule against sham affidavits. Doc. 120.

The sham affidavit rule providesWhen a conflict arises between a plairgigworn
testimony and a later affidavit or declaration, the affidavit is to be distegamless it is
demonstrable that the statement in the deposition was mistaken, perhaps becawestidine qu

was phrased in a confusing manner or because a lapse of memory is in the cir@sastanc
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plausible explanation for the discrepancyburghoraishi v. Flying J, Inc449 F.3d 751, 759
(7th Cir. 2006)internal quotation marks omittedyee also Abraham v. Wash. Grp. Int’l, Inc.
766 F.3d 735, 741 (7th Cir. 2014)A] deponent may not use an affidavit sworn to after a
deposition to contradict deposition testimony without giving a credible explanatitmef
discrepancied). “Theruleis designed to avoid sham factual issues and prevent parties from
taking backconcessions that later provealdlvised’ United States v. Funds in the Amount of
$271,080816 F.3d 903, 907 (7th Cir. 2016) (internal quotation marks omitlidth Seventh
Circuit hasstressedhat*in light of the jurys role in weighing credibilitythis rule isto be used
with great caution.”lbid. (internal quotation marks omittedjee alsaCastro v. DeVry Univ.,
Inc., 786 F.3d 559, 571 (7th Cir. 2015) (“This principle must be applied with great care, though,
because summary judgment is not a tool for deciding questions of credibility.”).

Plaintiffs contend thaFischer v. Avanade, Inc519 F.3d 393 (7th Cir. 200&stablishes
theadditional propositiothat a court must strike declarations that mesealyplemena
witness’sprior testimony Doc. 120 at 2-3That is incorrect; in facEischerheld precisely the
opposite. When confronted with a declaration that more completely addressed amsissue fi
raised in the declaranttiepositionFischerreasonedhat the “more fulsome testimony e
declarant'$ declaration cannot be said to contradict his earlier, curt response at hisideposit
and thus held that the declaration should not be stricken. 519 F.3d &tlréfore, he court
will strike a declaratioronly insofar ast direcly contradictshe declarars earlier deposition
testimony SeeCastrq 786 F.3d at 572[A] n affidavit can be excluded as a shartyavhere
the witness has given clear answers to unambiguous questionsnebatiethe existence of any

genuine issue of material fagt(internal quotation marks omitted).
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Jorge’s December 15, 2015 declaration does not contradict his depestiorony.
Jorge was questioned at his deposition about W&E’s methods for trackingyempiloe and its
use ofPenguinData The following exchange occurred:

Q. What is PenguinData?

A. | am not prepared to talk about PenguinData because-thaiimebody
else was supposed to talk about PenguinData. But | recognize iteesssa—
software.

Q. Okay. And, yeah, | see that PenguinData is identified in 6 and 8. So | can
ask the other witness about that.

Q. How does W&E track technicians’ time?

A. | wasn’t ready to testify about that if somebody else is going to be doing
that part.

Q. Okay.
A. But | am aware that we use a system.
Q. Okay. Okay. I'll cover that with the other Rule 30(b)(6) witness.

Doc. 120-1 at 87-88Plaintiffs sek to strike Jorge’declaration because it discusses
PenguinDatand employee time trackingdoc. 120 at 3-4. So it does. Doc. 1Dat 16-15.
But noneof Jorges averments contradict anything in his deposition. In fact, he did not
substantively testify regardirgenguinDatand employee tracking at all, and instead deferred
those questions to another witne$fiatdoes not preclude Jorge fr@uabmitting a declaration
addressinghose mattes after having done his homewor&ee Shepherd v. Slater Steels Corp.
168 F.3d 998, 1007 (7th Cir. 1999) (“[W]here the deposition testimony is ambiguous or
incomplete, as it is here, the witness may legitimately clarify or expandt@btestimony by
way of an affidavit); Noone v. Presence Hospitals PRM9 F. Supp. 3d 904, 911 (N.D. III.

2015) (“Because the deposition indicates nothing more than a lapse of memory, thellcourt w

12



consider the affidavit...”) (internal quotation marks and citation omitte@jbbs v. G.D. Searle
Co. 2000 WL 960744 (N.D. Ill. July 10, 2000) (“It is *hard to remember’ does not mezam1
or won't remember.”)

The casdor striking Sandra’s declaration is even weakéfithout pointingto any
specific contradictory averent, Plaintiffscomplainthat while“Sandra generally acted confused
and pled ignorance as to several itehsfing her deposition, her subsequent declaration
“contains information regarding these topics with far greater specifiaty that disclosed ...
during the deposition.” Doc. 120 at 5. In support, Plaintiffs cite portions of her deposition
where she answate&uestions concerning time audits, technician PapguinDataand pay
deductions.lbid. (citing Doc. 98-5 at 229-33, 244-48, 265-66). The court has reviewed those
passayes andinds that her testimony does not contratiiet declaration Plaintiffs insist that
“Sandra’s ability to suddenly and specifically articulate items that rsdogfore remainesio
muddled in her deposition testimony is highly suspect, and no weight should be given to any of
its contents.”lbid. But on “summary judgment,curt can neither make a credibility
determination nor choose between competing inferéh&ersha v. Sears, Roebuck & C®.

F.3d 1035, 1041 (7th Cir. 1993ee also Fischeb19 F.3d at 407 (refusing to strike the
declarant’s “more fulsome” declaration even though the belated emergaheeadfiitional
detailsit contained‘rais€gld] credibility concerns” that a jury would have to resolve).

Plaintiffs similarlyobjectto Perez’s declaratioon the ground that it improperly
“supplements [hishnswers tdines of questioning explored during his deposition.” Doc. 120 at
6. The only disputed portion di¢ declaration avers that Pefpersonally interviewved
Plaintiffs Jerardo Chagoya and Eduardo Tomeo after they applied for jobs at Wé&.Hied he

“told them that, if W&E hired them, they would be paid hourly and would be eligible to receive a

13



production bonus.” Doc. 109-13 at 4. That averment does not contradict Pereztsotepos
testimony,n which hestated that he wagenerally aware of (but not personally involved in)
W&E's payroll practices and that he was familiar with the tgsroduction bonus,” but that
PenguinDatavasresponsible for calculating payments to technicians. Dob.&302-303, pp.
48-50.

For these reasonBJaintiffs’ motion to strike Jorge’s, Sandra’s, and PerBBsember
15, 2015 declarations is denied.

C. Plaintiffs’ Objection to Defendants’ Local Rule 56.1(b)(3)(B) Responsend
Local Rule 56.1(b)(3)(C) Statement

Plaintiffs object toaDefendants’ Local Rule 56 4)(3)(B) response and Local Rule
56.1(b)(3)(C) statement, arguing that “Defendants provide[] lengthy nesatn addition to
faulty evidentiary citations, extensive nogsponsive factual argument, and additional factual
statements.” Doc. 122 at Plaintiffs alsoarguethatparts ofDefendants’ LocaRule 56.1
materialsare “void of citation” and “misrepresent the recbrdbid. It would be improper to
strike Defendantd ocal Rule 56.1 materiala their entiretydue to defects with individual
paragraphs. And in evaluating the summary judgment record, the cowwhbasedhat each
disputed faatal assertiofs supported by admissible evidence, @rmbnsidersonly those
responsethat arepertinent to each disputed assertiés. this is parand parcebf the standard
procedure for deciding a summary judgment motidainkffs’ objections are denied to the
extent they seeto strikeDefendants’ Loal Rule 56.1(b)(3)(B) response and Local Rule
56.1(b)(3)(C) statement

D. Defendants’ Motion to Strike Plaintiffs’ Objection to Their Local Rule 56.1
Materials and for Leave to Amend ThoseMaterials

Defendantsn turn move to strike Plaintgf objectiongo their Local Rule 56.1 materials

andrequesleave to amend thoseaterials Doc. 132.The motion to strike is deniess moot,
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as the court has denied Plaintiffs’ objections insofar as they sought to stférelBats’
materials. As for leave to amendher thancorrecting several typothe only change
Defendants seek te add a citationaanother Sandra declaratiomparagraphs 53 and 54 of
their Local Rule 56.1(b)(3)(C) statemendl. at 1 3-4; Doc. 132-1 at 38-39, 1Y 53-54 & nn. 7-8.
Thedeclaration isiecessaryDefendants submit, to lay the foundation for other evidence. Doc.
132 at § 3. But the facts in those paragraphs pertain only to the accuracy ofsSaunditaig
practices Doc. 132-1 at 38-39]153-54, and, as discussed below, Defendants prevall on
claims relaing to those practicesven without considering Sandra’s otdeclaration. The
motion to amendhereforels denied as moot.
Discussion

Plaintiffs assert that three aspects of W&E'’s payroll practwelsite the FLSA and the
IMWL. First, Plaintiffs allegethat the production bonus pay method imprhpealculategheir
statutorily mandated overtime wagd3oc. 97 at 5-9. SeconBJaintiffs claim thatW&E's pre-
December 2013 policy of npaying them fothe time spentetrieving and returning equipment
at the warehousgeprived them ofheir lawfulcompensationld. at 311. Third, Plaintiffs
allegethat W&E systematically altered their time she&tseduce their compensable hours,
further depriving them of their lawf@lompensationlbid. Plaintiffs alsocarguethat, as a matter
of law, Jorge igndividually liable;the applicabld-LSA statute of limitations is three yeaend
they are entitled to liquidated damages under the FU8Aat 11-14.Finally, Plaintiffsclaim
that Defendants violated the IWPCA. at 14-15. (Plaintiffs also seekosts and feedd. at 15.
That request is denied without prejudice as premature given that summary judggranted

only in part.)
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FLSA and IMWL Claims

A. Production Bonus Pay Method

Section 7(a)(1) offte FLSA prohibits employeffsom havingan employee worknore
than forty hours peweek“unless such employee receives compensatiohifoemployment in
excess of [40] hours ... at a rate not less than one andathiémes the regular rate at which he
is employed.”29 U.S.C. 8§ 20(&4)(1) seeUrnikis-Negro v. Am. Family Prop. Sery616 F.3d
665, 672-73 (7th Cir. 2010) $ection 7(a)(1) of the FLSA sets the maximum regular workweek
at 40 hours and entitles a nonexempt employee to overtime pay for any hours beyond that
number ...."”). An employees “regular rate” is defined “to include all remuneration for
employment paid to, or on behalf of, the employee,” with certain exceptions natnteere.
29 U.S.C. § 207(e)Similarly, under the IMWL, ‘ho employer shall employ any of his
employees foa workweek of more than 40 hours unless such employee receives compensation
for his employment in excess of [40 houash rate not less than 1 1/2 times the regular rate at
which he is employetl 820 ILCS 105/4€l). lllinois regulationdurtherprovidethat“[ t]he
‘regular rateshall be deemed to include all remuneration for employment paid to, or on behalf
of, the employee.” 56 Ill. Admin. Code § 210.410. Given the significant substantive overlap
between the FLSA and the IMWL, and given the paréggseement that analysis under the two
statutes is identical, Doc. 97 at 4; Doc. 112 at 6 n.1, the FLSA and IMWL damssibject to
the same analysisSee Condo v. Sysco Cqrp.F.3d 599, 601 n.3 (7th Cir. 1993) (treating
claims brought under the FLSA and the IM\&& interchangeabighere the parties agrde]
that 8 7(a)(1) bthe FLSA and &a(1) of the lllinois Minimum Wage Law are coextengjye
Kerbes v. Raceway Assocs., L1961 N.E.2d 865, 871 (lll. App. 2011)if*light of the paucity

of authoity directly considering section 4a of the Minimum Wage Law and its implementing
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regulations, we will similarly consider the FLSA, its implementing regulatiang,relevant
interpretive case law.”see als®6 Ill. Admin. Code § 210.120 (“For guidancetire
interpretation of the [IMWL] and this Part, the Director may refer to theiRégns and
Interpretations of the Administrator, Wage and Hour Division, U.S. Departmeuaibof L
administering the Fair Labor Standards Act of 1938, as amendeititjon omitted).

The Seventh Circuit hasalled an employee’s regular rate the “keystone” of FESA
overtime provision“On that depends the amount of overtime payments which are necessary to
effectuate the statutory purposes. The proper determinattbatafite is therefore of prime
importance.” Urnikis-Negrg 616 F.3d at 678nternal quotation marks omittedPetermining
an employee’s “regular rate” when he receives a fixed howabe is strghtforward the two
are equivalentSee29 C.F.R. § 77810(a) (If the employee is employed solely on the basis of
a single hourly rate, the hourly rate is thegular rate?); 56 Ill. Admin. Code § 210.430(a)
(same). Calculatinthe regudr rate is more complicated where, as here, employees are paid
under a hybrid systenifwo Supreme Court cases addréngslegality of similawage schenge
under the FLSA.

In Walling v. Youngerman-Reynolds Hardwood,3@5 U.S. 419 (19454 lumber
manufacturer guaranteed its employees a base pay rateeft35per hourld. at 422.But it
alsoalternatively calculated their pay on a piece rate lwdSBO cents per thousand board feet
of lumberstackedand 70 cents per thousand board feet of lumber rickeld 4t 422-23.
Employees received the highgnoss pay of the two methodstthe piece rate method yielded
higher conpensation than the base pay method, then the employee would be compensated under

the piece rate method, and vice versa.
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Thelumbermanufacturer argued that its employees’ “taguae” was 35 cents per hour
and their overtime rate was 52.5 cents per had therefore thato long as thegarned more
than 52.5 cents per hour under the piecework compensation s¢heimpaycomplied with the
FLSA. Id. at 423. The Supreme Court disagreed, holding that the regular rate for purposes of
the FLSA had to be based on actual compensation. The Court explained:

The 35-cent per hour ‘regular rate’ fixed by the contracts is obviously an
artificial one, however bona fide it may have been in ori§ircept in the
extremely unlikely situation of the piece work wages falling below a€3f-

per hour figure, this ‘regular rate’ is never actually pdidthe normal case
where the stackers earn more than 35 cents per hour on the piece gate basi
during nonevertime hours, they are guaranteed this higher figure and are
actually so compensatednd even when the stackers work overtime they
actually receive at the present time an average of 59 cents an hour under the
guaranteed piece rate systeather than one and omelf times the 3&ent
‘regular rate.’

Id. at 425-26.
Similarly, in Walling v. Harnischfeger Corp325 U.S. 427 (1945afirm paid its
employees under the following method:

As a result of collective bargaining by their unioregd employees entered

into a collective agreement with respondent whereby they are each paid a
basic hourly rate plus an ‘incentive bonus’ or ‘piecework earnings.” The
various jobs performed by these incentive workers are ‘time studied’ by the
managementThe time which the job is shown to consume is multiplied by a
‘standard earning rate’ per unit of time. The amount so obtained is known as
the ‘price’ placed on that job. When an employee is given work on a job that
has been so priced, he receives a job card bearing the price.

The worker is paid his agreed base or hourly rate (ranging from 55 cents to
$1.05 per hour) for the time which he takes to perform the job. If the job price
exceeds this base pay, he ultimately receives the difference between the two
amounts. The excess of the job price over the hourly earnings is known as an
‘incentive bonus’ or ‘piecework earnings.” Thus the sooner a job is completed
the greater will be this incentive bonus. When the job price is smaller than the
hourly eanings the employee receives only the hourly rate for the time

worked, being assured of that rate regardless of his efficiency or speed. About
98.5% of the incentive workers, however, work with sufficient efficiency and
speed to earn compensation over and above their base pay.
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Id. at 428-29footnote omitted) When employeeworkedovertime, “they receive[d] a premium
of 50% of the basic hourly ratéyut the overtime premiurdid “not reflect the incentive bonuses
received.” Id. at 429. The Court again held that the emy#es’ regular rate had to be calculated
from theiractual piecavork wages and not fronmé guaranteed base pay rate
Once the parties agree that these employees should receive such piece work
wages, those wages automatically enter tndocomputation of the regular
rate for purposes of Section 7(a) regardless of any contract provision to the
contrary. Moreover, where the facts do not permit it, we cannot arbitrarily

divide bonuses or piece work wages into regular and overtime segments,
thereby creating an artificial compliance with Section 7(a).

It matters not how significant the basic hourly rates may be in determining the
compensation in situations where incentive bonuses are not paid. When
employees do earn more than the basic hourly rates because of the operation
of the incentive bonus plan the basic rates lose their significance in
determining tle actual rate of compensation.

Id. at 432.

Federal and lllinois regulations have adopted the Supreme Court’s approach for
determining the regular rate for an employee paid on a piece rate $as2 C.F.R. § 778.111
(“When an employee is employed @apiecerate basis, the regular hourly rate of pay is
computed by adding together total earnings for the workweek from piece ratdsahdra
sources (such as production bonuses) and any sums paid for waiting time or other hads work
(except statutgrexclusions).This sum is then divided by the number of hours worked in the
week for which such compensation was paid, to yield the piecevimhiegular rate’for that
week?); 56 Ill. Admin. Code § 210.43D) (same with minor variations of phrasing

W&E’s compensation methdukre operatedsimilarly tothe methods itYoungerman-
Reynoldsand, in particulardarnischfeger W&E techniciansvere guaranteedase py
determined by an hourly rate, but their actual pay was generally higleerseatealso

routinelyreceive “bonus pay,which wasbased(in part) on how many tasks they completed
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that week. Unlike the employershtarnischfegeandYoungermarReynoldsW&E paidits
employees an overtime premium fawth their base pay artldeir bonus pay.At first glance,
then it would seenthatW&E'’s method complies with the FLSA. But the WAJ&E calculatel
the regular rateltimately undervaluedts employees’ overtime wages.

Consder again the hypothetical technicidiscussed aboveBecause her piece wages
(which W&E refers to as h&bross Jobcode Product)oare$1000, her regular rate would be
$20 per houbecausehe earned that $1000 through work performed over the course of fifty
hours For her first forty hours of workhen, she should earn $800; and because she worked ten
overtime hours, she should earn $390vertime yieldingtotal gross pay of $1100. But under
W&E'’s method the techniciais gross pays only $1045. As a result, the production bonus pay
method does not pay her as masithe FLSA requires.

W&E argues that this mischaracteriztsspay method. Doc. 112 at 13. In W&E's view,
technicians wee not paid on giece rate basis; rather theyr@&€ompensated on an hourly basis
and receivd a bonus based on the number of jobs perfornitad. W&E thereforeinsists that
the $1000 of Gross Jobcode Production is not actually pay fayguatheticakemployee, but
rather is an intermediate figure usaternally to determine the employee&igekly bonus based
on her productiiy. Ibid. According to W&E, thernthe hypotheticalemployeés total pay (prior
to overtime) should be $500 base pay plus the $450 production bonus, for a total of $&50.
were the case, her regular rate would be $19 per houheasd045 grosgay for fifty hours of
work would comply with the FLSA.

Although W&E'’s po#ion has intuitive appeait runs afoul of the Department of Labor
regulations and, in particular, its definition of the term “bonu®ee29 C.F.R. § 778.502(d)

(“The term [‘bonus’] is improperly applied if it is used to designate a portiongofaewages
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which the employee is entitled to receive under his regular wage contrdd¢id$e regulations
expresshyprohibit W&E’s workaround:
Similar schemes have been devised forgiate employees.. An employee
is assigned an arbitrary hourly rate (usually the minimum) and it is adyated t
his straighttime and overtime earnings will be computed on this rate but that
if these earnings do not amount to the sum he would have earned had his
earnings been computed on a pieat basis of “X” cents per piece, he will be
paid the difference as a “bonusThe subterfuge does not serve to conceal the
fact that this employee is actually compensated on a-pa¢edasis, that

there is no bonus and his regular rate is the quotient of pée@arnings
divided by hours worked.

Ibid. And*[t] he situation is in no way bettered if the employer, standing by the logic of his
labels, proceeds to compute and pay overtime compensation due on this ‘bonus’ by ptorating i
back over the hours of the workweekld. § 778.502(b). Defendants do not challenge those
regulations orChevrongroundssee Chevron, U.S.A., Inc. v. Nat. Res. Def. Council,46@.
U.S. 837 (1984)and thus have forfeited any such argume&geNichols v. Mich. City Plant
Planning Dep’t 755 F.3d 594, 600 (7th Cir. 2014) (“The nmoving party waives any
arguments that were not raisedtsnesponse to the moving party’s motiondammary
judgment”); G & S Holdings LLC v. Cont’| Cas. CG&®97 F.3d 534, 538 (7th Cir. 2012)Ve
have repeatedly held that a party waives an argument by failing to make it befastritie d
court.”); Salas v. Wis. Dep’t of Corr493 F.3d 913, 924 (7th Cir. 2007) (partyforfeits any
argument it fails to raise in a brief oppossygmmary judgmetid.

It is true that the piecework rates undeher W&E’s jobcode system ats point system
are affected by a technician’s efficiency gradetti@week. However, he mere fact thahe rate
at which aworker ispaid mayvary does nothange the basic realitigatheis compensatetbr
eachtask completedwhich is thesine qua nomf a piece rate pay systerBeeBlack’s Law

Dictionary 1332 (10th ed. 2014) (defining piecework as “[w]ork done or paid for by the piece or
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job”). And even W&E, while not conceding thitompensates its employees as piecewoykers
acknowledges thats systent'is similar to a piece rate” pay method. Doc:198t12.
Moreover Defendants aucede that “(with very rare exceptions) all borligible
technicians earned production bonuses each week,” Doc. 112 at 13, which the record confirms,
Doc. 98-6 at 706-726. That fact underscores this case’s similaHgrtoschfegerwhere the
supposed “bonus” was earned more than 98 percent of time. 325 U.S. at 429. It also fatally
undermines Defendants’ protestations that Gross Jobcode Production was meoetyal
value used to calculate a bonus.” Doc. 112 at 13. In fact, it is the hourly wage, not the Gross
Jobcode Productiothatwasfor all intents and purposes nomiinaith very rare exceptions, the
hourly wagewasnever actually paid to the worker. Rather, the calculation of hourly “wages™—
followed first by the awarding of overtime and only then by subtracting théingsfigurefrom
Gross Jobcode Production taaulate a “bonus™had littlerealworld significance other than
carvinga slice out of the employee’s piecework earnings, on which overtime would not be paid.
To see how, caider our hypothetical employee again. W&E’s payment system
effectivelydivides her Gross Jobcode Production—which, to be aketlre amount that would
otherwise be her straightforward piecework earnings for the week, but fdrahdy’ pay”
wrinkle—into three tranches: (1) $500 thehominally her “hourly” earnings at her regular
“wage,”i.e., $10 per hour for the 50 hours she worked; (2) $50 of additional overtime
compensation that W&E nominallypays her on that amount; and (3) whatei®left over once
the first two tranchearesubtracted, which W&Habelsa “production bonus.” The employee
receivesovertime compensation only on the first and third tranches of her earnings; the second
tranche—because ihas beemrbitrarily labelled oveime compensation for the firsinche—is

treated asncome on which no overtime is due.
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To find that approach legitimate, the court would have to accept the hourly rate
calculation as the reaborld workhorse of the scheme. But that is not a framrefefence the
record permits. Where, as here, a scheme included two alternative calculaigopgo@work
based and the other hourly, and the piecework-based option rouhvetisthe employee’s
supposed hourly pay, the court must treat the systenaliecework scheme to ensure faithful
compliance with the FLSASee HarnischfegeB25 U.S. at 432 (“When employees do earn
more than the basic hourly rates because of the operation of the incentive bonushmarcthe
rates lose their significance determining he actual rate of compensation.”).

Accordingly, the production bonus pay method miscalculated the regular rate abg there
resulted in W&E paying Plaintiffs less overtime compensation than the Fh&#a IMWL
required. Summary judgment sus granted on Plaintiffs’ claims to the extent they challenge
the production bonus pay method formula.

B. Time SpentRetrieving and Returning Equipment

Next, Plaintiffsclaim they should have been compensatedifoe spentatthe W&E
warehouse. Doc. %at 911. “The employee bears the burden of proving that she performed
overtime work for which she was not properly compensatelile the “employer bears the
burden to establish that an exemption from the FLSA appliesllar v. Summit Seating Inc.
664 F.3d 169, 173 (7th Cir. 2011). “Work not requested but suffered or permitted is woftk time,
but only if the “employer knows or has reason to believe that [the employee] is cogtinui
work.” 29 C.F.R. § 785.1KkeeKellar, 664 F.3d at 177 (requmg FLSA plaintiffsto show that
the employef hadactual or constructivenowledge of [the] overtime work” That said,‘it is
the duty of the management to exercise its control and see that the work is notgeeifarm

does not want it to be performed. ... The mere promulgation of a rule against such work is not
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enough. Management has the power to enforce the rule and must make every effort’to do so.
29 C.F.R. 8§ 785.13. The FLSA obligasraployergo “make, keep, and preserve such records
of the persons employed by him and of the wages, hours, and other conditions and practices of
employment maintained by him.” 29 U.S.C2El(c);see als@20 ILCS 1053 (imposing
similar recordkeeping requirements)

For Plaintiffs’ pre-December 2013 claims, théldaving facts are udisputed or must be
assumed: (1) Plaintiffs were compensaialy for the time they logged esitethrough Techhdt
and for their classroom and field training, Doc. 109 at § 30; Doc. 98-6 at 282)85 some
days,prior to traveling to their first job location, Plaintiffs hadgio to W&E's warehouse to
pick up equipment for the day or to return equipment from the previoyu®day109at 118,
10; and(3) W&E technicians are entitled tmmpensatiofior the time pent at the warehouse
picking upand returningequipmentjd. aty 25; Doc. 98 at234-235. Defendantsnake no
legal argumenthat this timewas incidental to Plaintiffgdrincipal duties. Nor do Defendants
argue that they did not knaotlvat Plaintiffs lad to report to the warehouseretrieveor return
their equipment.Instead, Defendants argue tRdintiffs bear responsibilitior notaccurately
recording their hours arfdr not complaining to management. Doc. 112 at 15-17.

Both arguments are unatiag. The reason Plaintiffs were underp&dot because they
did not record their time-#is becauseprior to December 201Befendantpopulated
employees’ timesheetsly with the hours logged on TechNet and not the hours reflected by the
paper sigrAn sheets at the warehouse. Defendants insist that “a realistic appraisal of
psychological tendencies and human weakness” makiesglausible that Plaintiffs wouldiork
for freeand without complaint,id. at 17, but that is beside the point. Defendants do not dispute,

much less cite record evidendsproving, that this work was performed and should have been
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paid for. And he law places on the employtee burderof ensuringhat its employees are
compensated for all worsf which ishas knowledge.

On this record, then, there is no dispute of fact that Defendants failed to iicledéat
Plaintiffs worked Accordingly,summary judgment is granted on Plaintiffs’ FLSA and IMWL
claims to the extent theseek compensation for time spenotiecting and returning equipment
beforeDecember 2013.

C. Timesheet Audits

The finalcomponenof Plaintiffs’ overtime claims is thaW&E’s auditsof their
timesheets artificially decreased thbours. Doc. 97 at 9-11. As noted, eadek Sandra
reviewed each technician’s hours as logged through PenguinData’s mobile app aed adjus
those hourasshe thoughhecessary-for example, by automatically deducting an hour for
lunch when a technician worked more than six ho&endra testifiediat whenever she reduced
an employee’s recorddwurs, she would later confirraither with the emlpyee a dispatcher,
or a managehowmany hours that employee actually workdd other wordsSandraestified
that the results of her audeéflect thetrue hours that Plaintiffs workedAlthoughPlaintiffs
believeto the contrary thaheir logged hours ai@ccurateand Sandra iing, misremembering,
or relied on mistakersourcesDoc. 98 at § 27, this dispute oematerial fact precludes
summaryudgment onhis claim.

D. Individual Liability

Plaintiffs submit that Jorge is individually liable as an “employerder both the FLSA
andtheIMWL. The FLSA defines “employettd include“any person acting directly or
indirectly in the interest of an employer in relation tceamployee.” 29 U.S.C. § 203(dAn

employer under the IMWIlikewiseincludes ‘any person.. acting directly or indirectly in the
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interest of an employer in relation to an employe&20 ILCS 105/3. The Seventh Circuit has
interpreted the FLSA'slefinition of employer to include “the supervisor who uses his authority
over the employees whom he supervises to violate their rightgler v. Endicoft253 F.3d
1020, 1022 (7th Cir. 20013ee alsdriordan v. Kempiners831 F.2d 690, 694 (7th Cir. 1987)
(holding that the FLSA permitsinaming another employee rather than the employer as
defendant, provided the defendant had supervisory authority over the complaining empibyee a
was responsible in whole part for the alleged violatig).

Jorgedoes not disputthat he qualifies as an employer under these staandbe
thereforehas forfeited any sucirgument.SeeNichols 755 F.3d at 600G & S Holdings 697
F.3d at 538Salas 493 F.3d at 924.nlany eventJorgemost certainly meets the statutbsbad
definition of employer. As noted, Jorges a supervisor with the authority to hire and fire
employeesfor a period of timehe was in chae of the company’s finances; andied himself
out asW&E'’s president.For these reasondorge issnemployerunder both statutes.

E. Statute of Limitations

The statute of limitations under the IMWL is three yed#se820 ILCS 105/1¢)
(“Every such action shall be brought within 3 years from the date of the underggyménder
the FLSA, the presumptiv@atute of limitations is two years; however, the limitations period is
three years if the employer willfully violag¢he statute See29 U.S.C. § 25@) (FLSA actions
for unpaid wages “shall be barred forever unless commenced within two yeatheftause of
action accrued, except that a cause of action arising out of a willful violatipbhensommenced
within three yearg. An employer’s conduct is “willful” under the FLSIAIt “either knew or
showed recklessistegard for the matter of whether its conduct was prohibited by the statute

McLaughlin v. Richland Shoe Cd86 U.S. 128, 133 (1988)Federal regulations define reckless
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disregard to meatine “failure to make adequate inquiry into whether conduat mompliance
with the Act” 5 C.F.R. § 551.104.

Plaintiffs urge the court to apply the thrgear limitations period to their FLSA claims.
Doc. 97 at 12-13As to the production bonus pay methé&daintiffsassert that “Defendants
simply implementedhe compensation scheme and blindly adhered to the advice” of
PenguinData officers, who are not attorneys. Doc. 97 at 13. But whether Deferdpuity’ i
was adequatsuch thatheir violations were not willful is a question of fa@ee Steele v.
Leasng Enters., Ltd.826 F.3d 237, 248 (5th Cir. 2016) (holding that willfulness under the
FLSA is a question of factPignataro v. Port Auth. of N.Y. & N,593 F.3d 265, 273 (3d. Cir.
2010) (same). It therefore cannot be resolved on summary judghAetdthefailure to
compensate Plaintiffs for time spent picking and returning equipment, neitiparty presents
evidenceon the willfulness issue. Doc. 97 at 13; Doc. 112 at 19Axtordingly, the court
cannot find as a matter of law that Defendadatew or showed reckless disregard for whether
the FLSA prohibited its conduct, and therefore cannot hokllammary judgment that the three
year limitations period applies to the FLSA claims

F. Liquidated Damages

Plaintiffs also ask the court to hold that they are entitled to liquidated damage<Q7Doc
at 1314. The FLSAmandatediquidated damages in an amount equal to the employees’
monetary damagessee29 U.S.C. § 21f®) (“Any employer who violates ... section 207 of this
title shall be liable tétheemployee oemployees affected in the amount of ... their unpaid
overtime compensation ... and in an additional equal amount as liquidated damages.”). But the
court mayi,n its discretionyeduce thdiquidated damage®r award none at alljf‘the employer

shows to the satisfaction of the court that the act or omission giving rise to soohags in
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good faith and that he had reasonable grounds for believing that his act or omission was not a
violation of the Fair Labor Standards Actid. 8 260. Theemployer bears a substantial burden

in showing that it acteceasonably and with good faithBankston vlllinois, 60 F.3d 1249,

1254 (7th Cir. 1995)The employer mago so through evidence showing “that it had an honest
intention to asertain what the [FLSA] requires and to act in accordance withdt.at 1255
(alteration in original).

Because Defendants presented evidence that they asked Pengabddditze legality of
the production bonus pay method, the court cannotasnal mtter of law that theyail to qualify
for the good faitldefense as to thabmpensation systensee Davis v. Richland Maintenance,
Inc., 2015 WL 8958883, at *9 (E.D. Mich. Dec. 16, 2015) (evidence that “as part of his
investigation into changing [the defendant’s] payment model, [the defendant’s ptespike
with other contractors and his business partner” indicated good faith, even thougmpzag
never “sought specific legal advice from an attorneyiit as to the failure to compenséite
the ime spent retrievingnd returning equipmenDefendants have presentaalevidencehat
would allow a reasonable jury to find thheir failure was reasonable. Becauselike with the
willfulness inquiry Defendants bear the burden of showing that they qualify for the good faith
reduction in liquidatediamages, their failure to present evidence means thatdnept prevail
on thisissue See Bankstqr60 F.3d at 1254 (“It is easier for a plaintiff to receive liquidated
damages under the FLSA thaisito extend the statute of limitations for FLSA claims.”).
Accordingly, Plaintiffs are entitled to summary judgment on the question whBgfendants
areentitled to the good faith reduction or elimination of liquidated damfagekeir failures to

conmpensate for time spent retrievingreturningequipment.
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. IWPCA Claim

The IWPCA prohibits employers from making deductions from an employee’s final
compensation or wages “unless such deductoas. made with the express written consent of
the empbyee, given freely at the time the deduction is made.” 820 ILCS 1PHhtiffsargue
for summary judgment on this claibecause Defendants never produced any written,
contemporaneous consent forms authorignggnto make deductions frolaintiffs’
paychecks. Doc. 97 at 14-15.

As discussed above, Sandra declared under oath thdidshigtain written authorizations
from Plaintiffs, but wasunable to locate thenPlaintiffs submit that Sandra’avermentdoes
not create an issue of material fact sufficient to defeat summary judgmentséd¢ocadWPCA
“requires evidence of a contemporaneous written authorization for all deductions.1Z3cat
9. But Sandra’s declaratiois evidence of the written aubrizations, and a reasonable jury could
conclude that she properly obtained Plaintiffs’ consent before making anytidaduc
Accordingly, summary judgment on this claim is denied.
IIl.  Defendants’Motion to Decertify the Collective

As noted, the courarlierdenied Defendantshotion to decertify the FLSA collectv
Doc. 184. The court stated its reasons on the recand nowfurtherelaborates on its reasoning.

The FLSA authorizes employees to bring a collective action on behalf ofdlvemand
“other employees similarly situatéd29 U.S.C. § 216(b). The statute providesstamdard for
determining when &LSA plaintiff's coworkers are “similarly situated~a problem that has
plagued federal courtsSee7B Charles Alan Wright, Arthur R. Miller & ary K. Kane Federal
Practice& Procedure § 1807 (3d ed. 2005) (discussing the divesggarbaches that courts have

takenin deciding whether toertify FLSA collective actions).
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In Espenscheid v. DirectSat USA,Q, 705 F.3d 770, 772 (7th Cir. 2013), a case
involving both a 8 216(b) collective action and a Ciuille 23 state law class action, the Seventh
Circuit stronglysuggestedhat FLSA collective actions must satisfy the same requirements as
Rule 23 class d@ons:

The only difference of moment between the two types of action is that in a
collective action the members of the class (of the “collective”) must opt into

the suit to be bound by the judgment or settlement in it, while in a class action
governed by Rule 23(b)(3) (a class action seeking damages) they must opt out
notto be bound. That difference can have consequences, the obvious one
being the need to protect the right of Rule 23(b)(3) class members to opt out.
But none of the consequences bears on this case. Indeed, despite the
difference between a collective action and a class action and the absence from
the collectiveaction section of the Fair Labor Standards Act of the kind of
detailed procedural provisions found in Rule 23, there isn’'t a good reason to
have different standards for the certification of the two different types of

action, and the case law has largely merged the standards, though with some
terminological differences. Simplification is desirable in law, especially in the
present context, because joining a collective action and a class action or
actions in one suit, as in this case, is both common and, we have held,
permissible.

It is true that one function of the procedural provisions in Rule 23 is to protect
the rights of unnamed class members, who need such protection because
unless they are permitted to and do opt out of the class they will be bound by
the judgment or settlement. In contrast, collective actions bind only opt-ins.
But the provisions of Rule 23 are intended to potarefficiency as well, and

in that regard are as relevant to collective actions as to class actions. And so
we can, with no distortion of our analysis, treat the entire set of suits before us
as if it were a single class action.

Id. at 771-72 (citationemitted)

WhetherEspenscheiéffectively merged the standards for FLSA collective actions and
Rule 23 class actions is subjéctdebde. Compare e.g, Smith v. Family Video Movie Club,
Inc., 2015 WL 1542649, at *3 n.3 (N.D. lll. Mar. 31, 2015) (declining to Eesgkenscheitb
require courts to “follow wholesale the Rule 23 framework in analyzing FIcHAns"), with
Dailey v. Groupon, In¢.2014 WL 4379232, at *4 (N.D. lll. Aug. 27, 2014) (interpreting

Esperscheidas requiring that FLSA collectivections and Rule 28ass actionsbe treated the
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same for purposes of certification”). And siriegpenscheitvas decided, the Supreme Court
has expressed its doubts that FLSA collective actions and Rule 23 class eatidestreated
interchangeablySee Genesis Healthcare Corp. v. SymcE8$R S. Ct. 1523, 1527 n.1 (2013)
(“While we do not express an opinion on the propriety of tge]of classction nomenclature

[in FLSA collective actiong we do note that there are significant differences between
certification under Federal Rule of Civil Procedure 23 and the joinder process under §216(b)
see also idat 1529 (refusing to rely arlass action precedenin part becausdiule 23 actions

are fundamentally different from collective actions urtdlerFLSR).

But there is no need heredecidehow, if at all, the two statards differ. InTyson
Foods, Inc. v. Bouaphaked36 S. Ct. 1036 (2016), the Supreme Court addressed an employer’s
challenge to the certificain of a Rule 23 class andFASA collective. Id. at 1045.The parties
in Bouaphakedlid “not dispute that the standard for certifying a collective action under the
FLSA is no more stringent than the standard for certifying a class thelEederal Rules of
Civil Procedure.”Ibid. TheSupremeCourt therefore assumed, without deciding, that “if
certification of respondents’ class action under the Federal Rules was, jgeagiécation of the
collective action was proper as wellbid. The same holds trueere, as neither parassers
that the FLSA'’s collective actiorequirements are more demanding than Rule @3%s action
requirements Doc. 991 at 910 (arguing that the standards are the same); Doc. 115 at 5-

6 (arguingfor aFLSA standard that would bwore lenient thathe Rule 23 standardiGiven
the parties’ framing of the question, and in lighEspenscheid andBouaphakes treatment of
this issue, the court widlssume for argument’s satket the FLSA collective actios viable so

long as itsatisfiesRule 23.
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Defendants believe that the FLSA collective must be decertified becauset &atisfy
Rule 23’'s commonality and predominance requirements. Dot.&@@®14. As to commonality,
Rule 23(a)(2) requires that there be “questions of law or fact common to thé éladsR. Civ.
P. 23(a)(2). The Supreme Court has held that the “common contention ... must be of such a
nature that it is capable of classwide resoluti@vhich means that determination of its truth or
falsity will resolve an issue that isrdeal to the validity of each one of the claims in one stroke.”
WakMart Stores, Inc. v. Duke564 U.S. 338, 350 (2011) Whatmatters to class certification,”
the Court continued, “is not the raising of common ‘questions’—even in droves—but, rather the
capacity of a classwide proceeding to generate conamsiwersapt to drive the resolution of the
litigation.” lbid. (internal quotation marks omitted).
As to predominance, a class in a damagitsmay be maintained itlie questions of law
or factcommon to class members predominate over any questions affecting only individual
members Fed. R. Civ. P. 23(b)(3). In describing the predominance inquiry, the Seventh
Circuit has said:
[The] predominance requirement is meant to test whether propassstslare
sufficiently cohesive to warrant adjudication by representation, but itedgarc
demands commonality as to all questions. In particular, when adjudication of
questions of liability common to the class will achieve economies of time and

expense, the predominance standard is generally satisfied even if damages are
not provable in the aggregate.

Chi. Teachers Union, Local No. 1 v. Bd. of EdUW@7 F.3d 426, 443-44 (7th Cir. 2015) (quoting
Comcast Corp. v. Behrentl33 S. Ct. 1426, 1436-37 (2013))térnal quotation marks omitted);

see alsdBouaphakepl36 S. Ct. at 1045 (“When one or more of the central issues in the action
are common to the class and can be said to predominate, the action may be considered proper
under Rule 23(b)(3) even thoughhet important matters will have to be tried separately, such as

damages or some affirmative defenses peculiar to some individual clasgem8ninternal
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guotation marks omitted)Becauseeommonality and predominanogay in some caseésverlap
in ways hat make them difficult toralyze separatelyBell v. PNC BankiNat'| Ass'n 800 F.3d
360, 374 (7th Cir. 2015), they oftane addressetbgether. That said, “the predominance
criterion is far more demanding” than Rule 23(a)’s commonality requirenMdgdgsner v.
Northshore Univ. HealthSyste®69 F.3d 802, 814 (7th Cir. 2012) (quotéwnchem Prods.,
Inc. v. Windsor521 U.S. 591, 623 (1997)).

Defendants assume, without conceding, that Plaintiffs’ FLSA claimqieesemmon
guestions of liability. Doc. 99-1 at 11. That assumption is correct. The questofiy
whether W&E'’s production bonus p&ymuladeprived Plaintiffs of theilawful overtime
earnings|2) whether W&E'simesheet auditing practiceaused Plaintiffs to be
undercompensated ftreir work and (3) whether Plaintiffs should have been paid during the
pre-December 2013 period for the time spent pickingug returninggquipment The answexr
to those questiomsanresolve liability on the central issues of PlaintifidSA claims’ “in one
stroke.” WalMart, 564 U.S. at 350. On each questidefendants arkable either to no
member of the collectiver to all.

Having assumed that there are common questiblmebility, Defendantsnstead argue
that decertification is necessary because the relief sought (monetaryedwennot be assessed
without resorting to individualized proof. Doc. 99-1 at 10-14. In so arguieg,relyheavily
on Espenscheidvhere the Seventh Circuit addressed [ifficulties in assessing damages
mightrender class treatment inappropriate. The claEspenscheidonsisted of 2341
technicians who, as here, alleged that they weréuliptcompensated faheir work 705 F.3d
at 772-73.The courtaffirmed the district court’s decertification thfe class becauslee variance

in damagesnade class litigation infeasible
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[T]o determine damages would, it turns out, require 2341 separate evidentiary
hearings, which might swamp the Western District of Wisconsin with its two
district judges. For it'sot as if each technician worked from 8 a.m. to 5 p.m.
and was forbidden to take a lunch break and so worked a 45-hour week
(unless he missed one or more days because of illness or some other reason)
but was paid no overtime. Then each technician’s damages could be
computed effortlessly, mechanically, from the number of days he worked each
week and his hourly wage. And when it appear[s] that the calculation of
monetary relief will be mechanical, formulaic, a task not for a trier of fact but
for a computer program, so that there is no need for notidbe.district

court can award that relief without terminating the class action and leaving the
class members to their own devices. Nothing like that is possible here.

Id. at 773 (second and thiadteratiors in original) (citations and internal quotation marks
omitted). The Espenscheiglaintiffs thought they could avoid this probldmg presenting
testimony from42 “representative” class members and then extrapolating the other class
membersdamages from #t sample.ld. at 774. The Seventh Circuit rejected that approach
because (1) there was reason to thinthat these 42 class membwarsuld or could be
statistically representative sample of the ¢lassl (2) no factfinder could reasonably infer how
long one employee worked from knowing another employee’s hgives) the potential variance
among class members and the difficulties posed by the available evideénae774-75.
Espenscheidotedthat bifurcatinghe proceedingsto two successiviials, on liability
and damage<ould haveamelioraté the individualized damages issue: “Bifurcation would not
eliminate variance in damages across class members, but once liability lislteesdadlamages
claims can usually be settled with the aid spacial master, and trials thus avoidelil. at 775.
But class counsel opposed bifurcation, so it never came to loasd.775-76. The Seventh
Circuit further noted that, although no records existed as to the amount of time the class
members actually worked, each class member could still provide the eviden@anetes
compute damages: “The unreported time for each employee could be receddtarat

memory, inferred from the particulars of the jobs the technicians did, or estimaither
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ways—any method that enables the trier of fact to draw a ‘just and reasonabledaferen
concerning the amount of time the employee had worked would suffideat 775. But the
plaintiffs refused to suggest a feasibtirse fordetermining damagedd. at775-76.

“Essentially [the plaintiffshsked the district judge to embark on a shapeless, freewheeling trial
that would combine liability and damages and would be virtually evidizaeeso far as

damages were concernedd. at 776. This, the Seventhr€uit held, was impermissible
warrantingdecertification.

Espenscheidtands for the proposition that, when individualized hearings would prove
impractical given the size of the class, ififrences cannot be drawn from a small,
unrepresentative sample of the class as to abBmsmembers’ damageand (2)the plaintiffs
must propose teasibletrial planfor provingdamages even when the damages vary greatly
among class member€ontrary to Defendants’ submissiorhatEspenscheidoes not holds
that individualized damages are fatal to a class. In fact,ahens Circuit has helprecisely
the opposite:

It would drive a stake through the heart of the class action device, in cases in
which damages were sought rather than an injunction arlardery

judgment, to require that every member of the class have identical damages.
If the issues of liability are genuinely common issues, and the damages of
individual class members can be readily determined in individual hearings, in
settlement neg@tions, or by creation of subclasses, the fact that damages are
not identical across all class members should not preclude class certification
Otherwise defendants would be able to escape liability for tortious harms of

enormous aggregate magnitude but so widely distributed as not to be
remediable in individual suits.

Butler v. Sears, Roebuck & C@27 F.3d 796, 801 (7th Cir. 2013).
Espenscheidoes not preclude certificatitrerebecause the feasibility concerns that
animated that decision are absent. Theraaneost45total members othe FLSA collective—

far fewer than th@341class members iBspenscheidand roughly the same as the number of
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plaintiffs whose testimony would have served as a sample for the entsendlaast case Doc.
76. The small size of the collective makes individual damages hearings a moreapogattan.
In fact,27 members of the collectivenearly twathirds—have already submitted sworn
declarations indicatig how many hours they worked and the ways in which Wé&iEissheets
failed to reflect their hoursDoc. 98-4.

Given the common questions of liability, and the fact that adjudicating those common
guestions as a collective wouldchieve economies of time and expghtde commonality and
predominance requireznts are both satisfied evdaspite the fact thdtlamages are not
provable in the aggregateChi. Teachers Unign797 F.3d at 444Thereforejt would be
premature to decertify the collective at this stageen Plaintiffs’ plan to prove damages
unclear. The court’s deniaff Defendants’ motion to decertify is without prejudice, however.
As the trial date approaches, if Plaintiffs have offerefeasibleplan fa determining damages
thatsatisfiesgoverning law Defendantsnayrenew their motion.

Conclusion

For the foregoing reasons, Plaintiffs’ motion to stidefendantstdeclarations, Doc. 120,
is denied; Defendants’ motion to strike Plaintiffs’ objections and for leave to anselnalcil
Rule 56.1materials Doc. 132, is denied as mo@efendants’ motion to decertify the collective,
Doc. 99, is denied without prejudicand Plaintiffs'summary judgmennotion, Doc. 96,s
granted in part and denied in pa8pecifically, summary judgment is granted aPla&intiffs’
claims that(1) W&E’s bonus pay calculation system and failure to credit time spent collecting
and returning equipment violatéae FLSA and IMWL, (2) Jorge Chirinos is liable as an
employer and (3)Plaintiffs are entitled to liquidated damades Defendantshot compensatg

themfor collecting and returning equipmerSummary judgmeris denied as t@laintiffs’
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claims that(4) W&E'’s timesheet audits violatdde FLSA andthe IMWL ; (5) Defendard’
FLSA violations were willfulfor purposes of the statute of limitatioi8) Plaintiffs are entitled
to liquidated damages for Defendants’ adoption of the PenguinData system; (Tjd$e
violatedthe IWPCA; and (8) Plaintiffs are entitled to fees and costs

United States District Judge

September 3016
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