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NUNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANIS NOONE
Plaintiff, 14C 2673
VS. Judge Feinerman

PRESENCE HOSPITALS PRV d/b/a PRESENCE
MERCY MEDICAL CENTER,

Defendant

)
)
)
)
)
)
)
)
)
)

M EMORANDUM OPINION AND ORDER

Janis Noonalleges that her former employ@resence Hospitals PRV dili?resence
Mercy Medical Center, violated the Family and Medical Leave Act (“FMLA”), 28.0. 82601
et seq. by terminating her in retaliation foequesting-MLA leave Doc. 1. With discovery
completed and a jury trial set for February 22, 2016, Dod?&&encéas moved for summary
judgment, Doc. 38. Aemotion isgranted

Background

The following facts are set forth as favorably to Noone as the record and Lbed&aRl
permit. SeeHanners v. Trent674 F.3d 683, 691 {7 Cir. 2012). On summary judgment, the
court must assume the truth of those facts, but does not vouch for See®mith v. Bray681
F.3d 888, 892 (h Cir. 2012).

Noone started working at Presenaéhospital, in 2007 as a full time clinical educator for
critical care servicesnd latewaspromoted to clinical managef the Intensive Care Unit.
Doc. 47 at 1 6, 11Shesupervised abodifty nursesand was responsible for managing other
employes. Id. at{{12-13. Noone received a copy of and agreed to alyitleelhospitds

“Standards of Behavior.ld. at 1{7-8. Shewvas al.eaderlevel employegPresence holds
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Leaderlevel employee$o a higher standard of behavtban stafflevel employees and does not
use a formal disciplinprocesswith them 1Id. at{{ 10-11.

Noone was responsible for completipgrformane evaluations for employees reporting
to her. Id. at 125. In mid-June 2013a benefits specialist sent Noone sevemnaiés asking her
to completea particularemployee evaluation so that the enygle could receive her annual merit
increase.ld. at 1126-28. Lisa Adamczyk, who in May or June 2013 had become Noone’s
supervisorjd. at 124, was copied on themaik, andwelve days after the initial emailas sent
Adamczykwroteto NooneJan, Please. Just Do Ithd. at §29. The same day, Adanzgk
sent Noone an email concerning a different masgying “Jan, we do not need to be making
tons of excuses. .it is YOUR responsibility to work with the rest of the team to get them the
tools [and training] they need. ... | would have expected you to take those in my email and
coordinate how to achieve the request’ at 130.

In late June or early July 2013, Jilaina Taylor, one of Noone’s subordinates, informed
Adamczykin writing thatshe was quitting because of Nooneé. aty 32. Taylor explained that
she could not trust Noone, that Noone had improperly disclosed her personal information, and
that Noone was having people watch her at wdbbkd. Noone objecten hearsay grounds the
court’s consideration of Taylor’s lettelbid.

“[H]earsay is inadmissible in summary judgment proceedings to the sametlatahis
inadmissible in a tridl Eisenstadt v. Centel Corl13 F.3d 738, 742 {7 Cir. 1997) see also
Wigod v. ChiMercantile Exch.981 F.2d 1510, 1519 (7th Cir. 1992) (“[t]o be considered” at
summary judgment, “statements by the unidentified parties must either theamay pursuant
to Federal Rule of Evidence 801, or must qualify for a hearsay exception pucskaaeral

Rule of Evidence 803")Hearsays an out-ofeourt statemeruffered ‘to prove the truth of the



matter asserted in the statemerfEéd. R. Evid. 801(c)Presenceontendghat Taylor’s letter is
not offered for tle truth of the matters assedtherein—i.e., that Taylor could not trust Noone,
that Noone had improperly disclosed her personal information, and that Noone was having her
watched at wor-but rather onlyo show the effedhatthe letter had on Adamczyk. Doc. 62 at
5. That is a na-hearsay purpose, and the court will consider Taylor’s letter only for that
purpose.SeeBoutros v. Avis Rent A C&ys, LLC, 802 F.3d 918, 924-25 (7th Cir. 2015)
(holdingthatout-of-court statements “presented not for their truth but as evidecastd
reasons for suspending and then fititige plaintiff to be“clearly probative” as to whether Avis
fired the plaintifffor nondiscriminatory reasonsyjmpson v. Beaver Dam Cmty. Hosps.,, Inc.
780 F.3d 784, 796 (7th Cir. 2015) (holding that a negative reference from an anonymous staff
member of the plaintiff's former employer was not inadmissible hearsaybed had been
“considered not for its truth, but to show its effect on the state of mind” of the defendjpitélhos
in rejecting the plaintifis application for medical staff privilegeg)nited States v. Hansp@94
F.2d 403, 406 (7th Cir. 1993) (“An out of court statement that is offered to show its effect on the
hearets state of mind is not hearsay.Qorral v. Chi. Faucet C92000 WL 628981, at *5 & n.4
(N.D. lll. Mar. 9, 2000) (haling that a ceworker’s statement that the plaintifad made a threat
was ‘admissible on summary judgment not for the truth of the matter asserted, but fohehow
decisionmaker’s$tate of mind ath reason forecommending [the plaintiff'sermination™)

Although Noone disputes the accuracy of Adamczyk’s assessment of her work, Noone
admits that Adamczyk tolderthat shearrived to work too late anéft work too early and that
was difficultfinding herwhenever she was needeDoc. 47 at § 34. On July 8, 2013,
Adamczykmet with theDirector of Human Resources Carol Hook &idef Nursing Officer

EileenGillespieto discuss terminating Noone’s employmelat. at{{ 24, 35, 37. Adamczyk



requested the meeting “because she was concerned about civility issues @attinen

Intensive Care Unit, Noone's failure to meet evaluation and payroll deadlimesapropriate
communications between Noone and staff membdds.at § 37.At theend of the meeting,
Adamczyk, Hook, and Gillespie decided that “Adamczyk would continue to obtain additional
information about the situation Ibid.

OnJuly 17 and July 12013,Noone called in sickld. at 156. On July 19, Noone
contactedhe UnumGroup, Presencethird-party leave administratoip requestntermittent
FMLA leave beginning on July 17 due to lpain Id. at §57; Doc. 482 at 4.

Also on July 19Marci Lemuswho reported to Noone, showed Adamczyk screenshots of
text messagethatshe had received froMoone. Doc. 44t 138. Adamczyk confirmed that the
phone number from which the messages originataithedhe number on record for Noone.

Id. at 39. The textausednicknames thafdamczyk interpreted as mockinther empbyees.

Id. at 1 42-43. For instance, Adamczyk believed tKattieKong” referred to an employee
named Katie who was tatindthat“lkauratard” referred to a nursing supervisor named Laura
who had an eye twitch and spoke with a stuttérat §43. nhe textincluded a photo of a
transgender nurseamed Sylviataken without her knowledgeijth the caption“And I'm

among the shameless who can’t pass up a great pictdreat §41. Anothetextread “If your
husband wore a dress and you stayed for that creepshow wouldn’t that be a confirmedsdiagnos
of crazyfool?” Id. at142. Adamczyk interpreteithattextas referring to Sylviandher wife, a
nursing supervisor &resenceld. at 143. Noonés textsalso referredo asubordinate’s vgina
and another subordinate’s testicles, and used explicit language through@it{42. In her
brief, Noone concedes that during her employmenteskehanged communications by text and

email with other nrses which were of questionable taste.” Doc. 48 at 2.



Upon reviewing theéexts, Adamczyk decided thiioone should be terminated. Doc. 47
at M 44, 46. On July 22, Adamczyk showbd textdo Hook; Gillespiesupported Adamczyk’s
recommendatiothat Noone be terminatedd. at 1145, 47. Hook, Adamczyland Gillespe
metand spoke between July 22 and July 30 to finalize everything needed for Noone’s
termination. Id. at 48.

On July 30, Noon&vas terminated; she receivtis notice of termiation:

As a Leader, you have been previously reminded of the expectation for you to
role-model our Standards of Behavior and supervise staff to ensure adherence
to all hospital policies and procedures. Once again, there are serious concerns
related to youpoor leadership skills and overall sense of judgmehts is
evidenced by extremely inappropriate text messages to staff and your leader,
pictures taken of staff without their knowledge and for the purpose of ridicule
and inappropriate conversations with staff individually and within meetings.
These actions violate Presence Health policies and expectafiassd on the

foregoing, the decision has been made that your employment with Presence
Mercy Medical Center is terminated effective today.

Id. at 49. Presence’s Standards of Behaharve no express policy regarditig sendingof
inappropriate text® other employeeslthough “Respect” and “Professionalisare listed as
core values.d. at 19; Doc. 4%t 2. After being fired Nooneemailed Adamczyk expressing
disappointment that she had not baéordedthe opportunity to resign, writing “I understand
your decision” and “[i]f given the opportunity, | would have gladly resignedytédBoc. 47 at
1 54. Noongestifiedthatshe understoodow the text messages could be viewed as
inappropriate.ld. aty 52.

The parties dispute whether Adamczyk, Gillespie, and haeleaware at the time the
termination decision was reachefiNoone’s need and requést FMLA leave Noone subm#
thatthey were on notice thahehadappliedfor FMLA leaveand would have appliddr future
leaveafterhip replacement surgery. Doc. 49 at 1 1. It is undisputed that Noone advised Hook

that she would need fututiene off for hip replacement surgergithough there is no evidence



that Hook knewthatNoonehad already taken offuly 17 and 19. Doc. 61 at § The more
pertinentissueis whether Adamczyktheprincipal decisionmakeknew at the time she decided
to terminate Noone that Noone had &xblor wauld need to apply for FMLA leave. Unum sent
Adamczyk an email on July Zthree days after Adamczyk decided to fire Nqdné about a
weekbefore the actual termination) stating that Noone had requested interimlteAtleave
Doc. 47 at 1 59.

Adamczyk testified that she did thv@call receiving thagémail,id. at 60, but Noone
aversin an affidavit that Adamczylskecdherin July 2013 how she would get paid while on
FMLA leave Doc. 482 at 7. Noone also avers that she told Adamadigtshe had been
consulting with her doctor to schedule hip replacement surgery and that she thought hevould
soon given her increased pain and difficulty walkifigid. Presence argues that those
averments irNoone’s affidavit should be disregarded because they conthedidéposition
testimony. Doc. 61 at § 1. According fresencesresponse to Noone’s LocBlle
56.1(b)(3)(C) statement—the relevant pages of Noone’s depaosdimscriptare not in the
record—Noonetestified agfollows:

Q. What exactly did [Adamczykdsk you?

A. She said, Do you know how your pay will come—where your pay will
come out of for your FMLA, like, some FMLA fund or your own PTO,
and | answered her ... | told her what the policy was. That you use the
PTO and then it's EIB. ...

Q. And did the two of you say anything else during this conversation?

She was in the unit and, you know, | don't recall if we talked about other
things. ...

Q. You don't know whethefAdamczyk]knew that you were seeking to take
any future time off, do you?

A. ldon’t know.



Doc. 61l at T 1.

“W here deposition and affidavit are in conflict, the affidavit is to be disregarded unles
is demonstrable that the statement in the deposition wsiaken, perhaps because the question
was phrased in a confusing manner or because a lapse of memory is in the cira@sastanc
plausible explanation for the discrepariciRussell v. Acm&vans Cq.51 F.3d 64, 67-68 (7th
Cir. 1995). Noone’s depositidestimonydoes not conflict with her affidavit. Noonestified
that she could naemembeif she and Adamczykad discussed her need KMLA leave
while the affidavitrecounts the detailsf just such a conversatioBecausehe deposition
indicatesnothing more thata lapse of memory,ibid., the court will consider the affidavit and
conclude thata reasonable jury could findat Adamczykknew that Noone planned to request
FMLA leavein the near futureSeeShepherd v. Slater Steels CorJ68 F.3d 998, 1007 (7th
Cir. 1999) ([W]herethe deposition testimony is ambiguous or incomplete, as it is here, the
witness may legitimately clarify or expand upon that testimony by way of igaatf”);
Russell 51 F.3d at 68 (distinguishing beten affidavis that contradictiepositiontestimonyand
those that “merely clarify[] or augment[]” thestimony.

Noonealso aversn her affidavitthat shanformedGillespe thatshe would need FMLA
time “for the[hip] operation and rehabilitation if@nservative appach failed.” Doc. 4& at
1 5. Likewise,Gillespe testified thatshe knewthatNoone had hip issues and “would need to
have a surgical intervention and need time aw@oc. 61 at 1 Presence makes much of the
fact that Noone woultlave needed leawly “if a conservative approach failed.” But a
reasonably jury could find that this was sufficient notice of Noone’s need foAHBHVe,even

if that need was ngetan absolute certainty.



One more evidentiary issue warrants disarssiFrom 2009 to 2011, seveeshployees
complained about receiving inappropriate messages from Noone. Datcf9l4-22. Among
other things, Noone wrote in a Facebook message to a subordinate that three coaladirs “
new women all slimmed dowrgind that one of them “has lost her camel tdd."at §17. In
February 2011Vice President of Patient Care Services Suzette Mahneke sent Noone a
memorandunexplaining that her conduct warranted immediate termination bushikeawvould
be given one lasthance Id. atf{14, 22-23.

Nooneargueghat thee complaints and Mahnekélast chance” letter are irrelevafur
present purposdsecauséddamczyk did not know about them when deciding to terminate her.
Id. at 71114-23. “[A] court may consider only admissible evidence in assessing a motion for
summary judgment.’Gunville v. Walker583 F.3d 979, 985 (7th Cir. 2009ge also Haywood
v. Lucent Techs., Inc323 F.3d 524, 533 (7th Cir. 2003). Adamczyk testified that she had not
discussed Noone with Mahneke and had not aagthing thatMahnekehad writtenabout
Noone until after she hadviewed theffensivetext messagesndwas “compiling information
for her termimtion.” Doc. 42-3 at 12. In an abundance of cautioncdletdoes not consider
the 2009-2011 evidence in determopwhether a reasonable jury could find that Adamczyk had
a retaliatory motiven terminating Noone SeeNorris v. City & Cnty. of San Francisc800
F.2d 1326, 1331 (9th Cir. 1990) (“[I]nformation about [the plaintiff] which was unknoJthéo
decisionmakerht the time the decision was made could not have entered into the calculus of the
decision and would be entirely irrelevdptDenson v. Ne. lll. Reg’l Commuter R.R. Cp802
WL 15710, at *3 (N.D. lll. Jan. 4, 2002) (declining to consider disciplinary actions described in
plaintiff's personnel file because “past employment history is only retéeahe extent relied

upon by the persons making the adverse employnesmidns that are challenged”).



Discussion

Noone’s sole claim is for FMLA retaliatiorDoc. 11 at 1; Doc. 24 at 1, Doc. 41 at 3-10;
Doc. 48 at 4-10.The FMLA “makes it unlawful for an employer to retaliate against an emgloye
who exercises his FMLA rights.Carter v. Chi.State Univ,. 778 F.3d 651, 657 (7th Cir. 2015)
(citing 29 U.S.C. § 2615(a)(2), (bpee alsdscruggs v. Carrier Corp688 F.3d 821, 825 (7th
Cir. 2012);Breneisen v. Motorola, Inc512 F.3d 972, 978 (7th Cir. 2008auffman v. Fed.

Exp. Corp, 426 F.3d 880, 884 (7th Cir. 2005). The casdesses “a claim of FMLA retaliation
in the same manner that [it] would evaluate a claim of retaliation under other eraptoym
statutes, such as the ADA or Title VIIBurnett v. LFW In¢.472 F.3d 471, 481 n.5 (7@ir.
2006);see also Scrugg$88 F.3d at 8285mith v. Hope Schb60 F.3d 694, 702 (7th Cir. 2009);
Caskey v. Colgatalmolive Co,.535 F.3d 585, 593 (7th Cir. 2008uie v. Quad/Graphics,
Inc., 366 F.3d 496, 503 (7th Cir. 2004). Thus, Noone may ddien FMLA retaliation claim
from summary judgment under either the direct or indirect methods of psaef.angenbach v.
Wal-Mart Stores, InG.761 F.3d 792, 799 (7th Cir. 201#4icholson v. Pulte Homes Coy 690
F.3d 819, 828 (7th Cir. 2012).

To forestall summary judgment under the direct method, Noone “must showh@) [s]
engaged in a protected activity; (Rerf] employer took an adverse employment action against
[hel]; and (3) there is a causal connection between the protected activityesadverse
employment actiofi. Pagel v. TIN InG.695 F.3d 622, 631 (7th Cir. 2018ge alsdMalin v.
Hospira, Inc, 762 F.3d 552, 562 (7th Cir. 2014)angenbach761 F.3d at 799 racco v. Vitran
Exp., Inc, 559 F.3d 625, 633 (7th Cir. 2009). NooequestedMLA leave and was fired,
satisfying the first two element$See King v. Preferred Technical Gr66 F.3d 887, 893 (7th

Cir. 1999) (“[The plaintiff] engaged in protected activity by taking leave pursoghe FMLA,



and [the defendant’s] teimation of [the plaintiff] qualifies as an adverse employment
decision.”). Thethird element, @ausal connectigrcan be shown by “providing evidence

tending to prove that the employgproffered reasons are factually baseless, were not the actual
motivation for the discharge in question, or were insufficient to motivate the [employment
action].” Carter, 778 F.3cat 659 (alteration in original)

A plaintiff proceeding under the direct method may establish causatygorésenting
sufficient evidence, #her direct or circumstantial, that the employer’s discriminatory animus
motivated an adverse employment actio@dlemarnv. Donahoe667 F.3d 835, 845 (7th Cir.
2012). Noone “does not need to prove that retaliation wasnllgegeason for her termination;
she may establish an FMLA retaliation claim by showing that the proteateldctonvas a
substantial or motivating factor in the employer’s decisidadelzer v. Sheboygan Cntg04
F.3d 987, 995 (7th Cir. 2010) (internal quotation marks omitt€tg appropriate focus under
the direct method “is not whether the evidence offered is direct or circurastauttrather
whether the evidence points directly to a discriminatory reason for the eriplagtion.”
Atanus v. Perry520 F.3d 662, 671 (7th Cir. 2008) (internal quotation marks omited)also
Morgan v. SVT, LLC724 F.3d 990, 997 (7th Cir. 2013) (“The plaintiff's task in opposing a
motion for summary judgment is straightforward: he must produce enough evidenterwhe
direct or circumstantiato permit the trier of fact to find that his employer took an adverse action
against him because of his raceEyerett v. Cook Cnty655 F.3d 723, 729 (7th Cir. 2011);
Davis v. Time Warner Cable of Se. Wis., L@1 F.3d 664, 672 (7th Cir. 2011).

“Direct evidence is evidence that, if believed by the trier of fact, would prove
discriminatory conduct on the part of the employer without reliance on inferepcesoimption.

In short, direct evidence essentially requires an admission by the deuizkenthat his actions

10



were based upon the prohibited animuBHodes v. Ill. Dep’t of Transp359 F.3d 498, 504 (7th
Cir. 2004)(citations and internal quotation marks omittesde also Morgan724 F.3d at 995;
Coleman 667 F.3d at 86(Everett 655 F.3d at 729. The record unsurprisingly does not include
any direct evidence that Noone was fired because she had requested or would nedddLA
In the absence of direct evidence, “[a] plaintiff carprevail under the direct method of
proof by constructing a ‘convincing mosaic’ of circumstantial evidence tloatsah jury to infer
intentional discrimination by the decisionmaker. That circumstantial evidengeybn must
point directly to a discriminatory reason for the employer’s actiGthbdes359 F.3d at 504
(citations and internal quotation marks omittesde also Chaib v. Indian&44 F.3d 974, 982
(7th Cir. 2014)Perez v. Thorntons, Inc/31 F.3d 699, 710 (7th Cir. 2018)prgan 724 F.3d at
995-96;Brown v. Advocate S. Suburban HeS®0 F.3d 1101, 1105 (7th Cir. 201E)erett
655 F.3d at 729 (explamg that circumstantial evidence is “evidence that points to
discriminatory animus through a longer chain of inferences”). In the darftexetaliation
claim, “circumstantial evidenamayinclude suspicious timing, ambiguous statements from
which a retaliatory intent can be drawn, evidence of similar employees beitegltckfferently,
or evidence that the employer offered a pretextual reason for the termin&ege| 695 F.3d
at 631. To overcome summary judgment, circumstantial evidence need not “combinedo form
tidy, coherent picture of discrimination, in the same way the tiles of a mosaic cgatieetoto
form a tidy, coherent image, in order for a plaintiff to survive summary judgmbtdgrgan, 724
F.3d at 997. Rather, “[i]f the plaintiff can assemble from various scraps of sitauiial
evidence enough to allow the trier of fact to conclude that it is more likely dtahat

discrimination lay behind the adverse action, then summary judgment for theatefenalot

11



appropriate, and the plaintiff may prevail at trial even without producingdargct’ proof.” Id.
at 996.

Noone attempts tdefeatsummary judgmertty pointingto the closeaemporal proximity
between her requetr FMLA leave and hetermination. In support, she cites the Seventh
Circuit’'s 1999 decision iing v. Preferred Technical Groyguprg which suggestedhat
suspicious timing alone establishedaaisal connectiobetween the plaintiff'slischarge and her
taking FMLA leave

This[causal connection] element may be satisfied by reference to the
temporal proximity between King’s taking of the protected leave and her
termination. Generally, a plaintiff may establish such a link through resgde
that the discharge took place on the heels of protected activity. Evidence
demonstrating such a connection is generally enough to satisfy the third
element of the prima facie test. PTG terminated King only one day after she

completed her leave of absence under the FMLA. Such a close proximity is
sufficient to establish a prima facie case of retaliation.

166 F.3d at 893 (citations and internal quotatiarksomitted).

In more recendecisions, however, the Seventh Circuit magle cleathat”temporal
proximity between an employeeprotected activity and an adverse employment action is rarely
sufficient to show tht the former caused the lattelO’Leary v. Accretive Health, Inc657 F.3d
625, 635 (7th Cir. 2011see alsdHarden v. Marion Cnty. Sheriff's DepT799 F.3d 857, 862
(7th Cir. 2015) (Temporalproximity between an employeseprotected activity and an adverse
employment action is rarely enough to show causd&}io&ilk v. Bd. of Trs., Moraine Valley
Cmty. Coll., Dist. No. 524795 F.3d 698, 710 (7th Cir. 2015) (sapMilligan v. Bd. of Trs. of S.
lll. Univ., 686 F.3d 378, 389-90 (7th Cir. 2012) (san@)leman 667 F.3d at 860 (same&jole
v. lllinois, 562 F.3d 812, 816 (7th Cir. 2008pM@; Simpson v. Office of Chief Judge ofdDit
Court, 559 F.3d 706, 713 (7th Cir. 2009)A]n employeés termination while she was on leave

could, in some circumstances, create an inference of employer improibrilyexample, a

12



supervisor who had been aware of problems with an employe®ddEcide to fire the
employee until she took leave, and the supervisor based the firing on the incidentshahenhi
employer had already been awaraut e timing of termination is not, by itself, a ticket to
trial.”) (citation and internal quotation marks omittedylver v. Gorman & C416 F.3d 540,
546 (7th Cir. 2005)dlthough suspicious timing is “often an important evidentiary ally of the
plaintiff,” the court fnay permit a [retaliation] plaintiff to survive summary judgment if there is
other evidence that supports the inference of a causg).limk so doing, the Seventh Circuit has
cautioned that courts must evaluate eviderfcispicious timing in the context of the record as
a whole:

Suspicious timing may be just thasuspicious—and asuspicion is not

enough to get past a motion for summary judgment. Occasionally, however,

an adverse action comes so close on the heels of a protected act that an

inference of causation is sensible. Deciding when the inference is appropriate

... depends ogontext, just as an evaluation of context is essential to

determine whether an employer’s explanation is fishy enough to support an
inference that the real reason must be discriminatory.

Loudermilk v. Best Pallet C0636 F.3d 312, 315 (7th Cir. 2011)t&tions omitted) If the

context indisputably shows that an employee’s protected activity or chrestaciid not cause

an adverse action, tempopbximity alone cannot establish the causation necessary to forestall
summary judgmentSee Davis651 F.3d at 675 These comparisorj cases where temporal
proximity helped to establish causati@ng¢ apt only if we close our eyes to the other facts of this
case.In asserting that the proximity of events here similarly implies causatios Bampletey
ignores the elephant in the room: the questionable transaction in which he ehgByésl.366

F.3d at 509 (“[G]Jiven Buie’s myriad problems at work, a reasonable jury could not conclude
from timing alone that Quad/Graphics suspended or fired Buie because of his anreniribat

he had AIDS and, implicitly, because he would thus be requesting benefits undeiLifhg)F

Bohman v. Cntyof Wood 2004 WL 1563209, at *5 (W.D. Wis. July 7, 2004) (rejectimg

13



plaintiff’'s FMLA retaliation claim despite sysicious timing because “a temporal sequence
analysis is not a magical formula which results in a finding of a discriminedmise”) (internal
guotation marks omitted).

Althoughthe iming of Noone’s termination, standing alone, may appear suspicious—
Adanmczyk decided to fire Noone on her second day of FMLA |leatde aware otherneed for
future FMLA leave—the context provided by the record as a whole would not permit a
reasonable jury to find a causal connection between NoBML#\ activity andAdamczyk’s
decision to fire her. As described above, during the month preceding Noone'’s tiermina
Adamazyk expressed displeasure regarding Noone’s performance, including hertsluggis
preparation of an employee evaluation, her making excuses, aralliner to ensure that her
team received necessary trainirit. about the same timene of Noone’s subordinates told
Adamczyk that she was quitting becaus®ong other things, Noone had improperly disclosed
her personal informationThese incidents preded Adamczyk’s meeting with Hook and
Gillespie to discuss terminating Noone; the meeting was prompted by Adamcay&&cavith
Noone’s failure to meet deadlines and inappropriate communications with staffarse andk
concluded with an agreement that Adamczyk would obtain additional information.hbess t
two weeks later, with Noone already skating on very thinAdamczykwas shownhe highly
offensve texts that Noone had sent to a subordinate, texts that any reasonable observer could
view asdisparaging fellow employees baseddisability, physical appearance, and gender
identity. It is no wonder that Adamczyk proceeded to conclude that Noone should be fired.

Noone submits that she had no performance issug®) topositive evaluationthatshe
hadreceived ir2010, 2011, and 2012. Doc. d913. As promised, the court will put aside the

fact that Noone’s performandeiring that time framwas not all that terrific, as she had been the

14



subject of several complaints from 2009-2011 andrbeédiveda “last chance” letter in February
2011. The important point here is thia¢ causatiomaquiry focuses on whether Noone’s
performance was adequate at the time of her termina8eaDear v.Shinseki578 F.3d 605,
610 (7th Cir. 200p(“When considering whether an employee is meeting an employer’s
legitimate expectations, this court looks to whether she was performingadelgai the time of
the adverse employment action.Recall that Adamczyk had become Noone’s supervisor in
May or June 2013, and from whatlamczyksaw during the one or two months she supervised
Noone, Noone’s performance was sub-par, a combination of ineffective, inefficient, and
offensive. Thus, that Noone had received positive feedback from 2010-2012 woalidwa
reasonable jury to conclude that Adamczyk’s reason for terminating her in Julwa®IRie to
her taking FMLA leave.

The only contemporaneoteedbackNoonepoints to is an email sent by Gillespie
July 16, 2013stating that Noone “facilitated ICU going to get patients when ED staff was tied
up.” Doc. 48-12 at 3. Noone introdudbss evidence nly in her brief, Doc. 48 at;5t appears
nowhere in hetocal Rule 56.1(b)(3)(B) responseLocal Rule56.1(b)(3)(C) statemenof
additional facs. The court therefore will not consider the em&8ieFTC v. Bay Area Bus.
Council, Inc, 423 F.3d 627, 634 (7th Cir. 2005)¢ have noted before that rules like 56.1
‘provide[] the only acceptableneansof disputing the other partyfacts and gbresenting
additional facts to the district cout). (Quoting Midwest Imps., Ltd. v. Covall F.3d 1311,
1317 (7th Cir. 1995)jalteration in the originaj)Dunhill Asset Servs. Ill, LLC v. Tinberg012
WL 3028334, at *3 (N.D. Ill. July 23, 2012) (“Undsettled law, facts asserted in a brief but not
presented in a Local Rule 56.1 statement are disregarded in resolving a sjuligraent

motion.”) (internal quotation marks omittedfnd even if the court considered the emaite
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sentence in one emaibnfirming that Noon&vas performingegome ofher dutiesvould not
create a genuine issuetasvhether Adamczyk fired han retaliation for taking FMLA leave.

Noone nexargueghat theoffensivetext messages diabt provide a sufficient basis for
her temination andtherefore that Adamczyk’s reliance on the texts was pref@at. 48 at 5.
According to Noonethe messages were sent over a year before her termiratatheir
language and tone mirrored the daily conversations between employees and “wouddt@at
network television censor blink.Id. at 56. The fact that the texts were more than a year old
when Lemus showed them to Adamczyk is of little consequence;mditrs is that Adamczyk
learned about them just before the termination.

With respect to the texts’ language and tdw@oneassers that Lemus “never once asked
me to stop texting her or complained about the content of any text” and that “Kage Wasa
nickname used in Katie’s presence and “she never objected to it.” D@at48t4. Quoting
Kampmier v. Emeritus Corp472 F.3d 930 (7th Cir. 2007), Noosgbmitsthat “the occasional
vulgar banter, tinged with sexuahmendo of coarse or boorish workers generally does not
create a work environment that a reasonable person would find intolerablat’941(internal
guotation marks omitted). The Seventh Circuit wrote that in the context of dewid@tiger a
plaintiff had aviableTitle VIl sexual harassment claim. But even if Noone’s texts were not
severe and pervasive enough to credtestile work environmeninder Title VII, they still
could provide ample grounds for termination. An employer is entitled to expect roorés
employees, particularly supervisory employees, than that they will reztibeppropriate,
derogatbry, and insulting as to creatddle VII violation. Andwhile Katie might not have
minded being called “Katie Kong,” Noone does not suggest that Laura (the nunsengsor

with an eye twitch andtutter) embraad being called “lkauratard” or th8ylvia (the transgender
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nurse) appreciated having her gender identity and appearance ridiculesr eldtionship with
her wife compared to a “creepshow.”

Noonenext argues that Adamczyailed to account for Lemus’s motive and bias in
showing her the texts; at the time, Noone was disciplining Lemus for absentaelother
behavioral issues. Doc. 48 at 5; Doc.a496. Whatever Lemus’siotives may have begthey
matteronly to the extent theyndermine_emus'’s credibility which in turnmattersonly to the
extent hecredibility affectedwhether Adamczyk honestly believiedrallegations Butthe
record indisputably showtkatAdamczyk did not take Lemus at herndo Rather, Adamczyk
compared the phone number from whibh textsvere sent to the number that the hospital had
on record for Noon& confirm that theexts originated from Noone’s phone. Doc. 47 at § 39.

In another effort tduttress her pretext argument, Noone points to a phototraph
Adamczyk textedo Noone just two weeks before her dismissal; the photograph is of a child in
swim trunks with the caption “Wnephew’ and tucked into the childwaistband are a
suggestively positioned toy water gun and a label for Oscar Mayer Jumbo ®Vi&uar. 53.
Noone uses the photograpthich she implausibly chargegs “arguably child pornographiy,
to suggest that Adamczyk could sitcerely havebjected tdNoone’s textgiven trat
Adamczyk herselivas sending offensivestts to a subordinaté/Vhile Adamczyk’s text was in
extremely poor taste, it differed in an important respect famone’s textsAdamczyKs
conveyeda crude joke reminiscent of something one cdwdrin a middleschool cafeteria
while Noones texts ridiculedand degraded othéospital employeesncluding her
subordinates, based on disabjliégyppearancegnd gender identity. dNreasonabl@ury could find

thatbecause Adamczyk textdNoone a tasteless phatba nephewshedid not genuinely
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believe thatNoone’s texts, together with heranyother shortcomings as an emyte,
warranted her termination, or that her taking FMLA leave played any aalsah the firing.

Because she cannot forestall summargidnt under the direct method, Noone must
rely on the indirect method. Under the indirect metlaodi-MLA plaintiff must first make out a
prima faciecase of retaliation, which requires her to establish(ft)ahe engaged in statutorily
protected activy; (2) she was meeting h@&mployer’s legitimate expectatign8) she suffered a
materially adverse action; and @e was treated less favorably than some similarly situated
employee who did not engage in statutorily protected activitySeeCarter, 778 F.3d at 660;
Langenbach761 F.3d at 8000nce the plaintiff has done so, “the defendant[] must articulate a
legitimate, nordiscriminatory reason for the employment actio@arter, 778 F.3d at 660. The
burden then shifts back to the plaintiff to show that the defendant’s proffered explasation i
pretextual. Ibid.

Noonefails to establish arima faciecasefor two reasons. Firsshe cannoshowthat
she was meeting Presence’s legitimate work expectatimsoted abovegven before seeing
Noone’s textsAdamczyk expressed sevathgsatisfaction with Noone’s work, so much so that
she called a meeg to discuss terminating heMoreover, it is undisputed that Leadevel
employees like Noone were held to higher standduals staff employees and that Presence’s
Standards of Behavior listeReéspectand “Professionalisrhas core valuedNoones texts
certainlycould have been viewed as seriously undermining those values. And again, although
Noone receivegositive evaluaons from 2010-2012the citical inquiry isnot whether she
performed adequately in the past, iMiether she wadoing soat the time of her termination.
See Dear578 F.3cdat 610(explaining that, when considering whether an employee was meeting

her enployer’s legitimate expectationghfs court looks to whether she was performing
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adequately at the time of the adverse employment dctiBarksv. Wis. Defi of Transp, 464

F.3d 744, 753 (7th Cir. 2006) (holding tlegtrior positive evaluatiowas insufficient to create a
genune issueas to whether thplaintiff was meetinghe employer’s legitimate work
expectations)Moser v. IndDept of Corr., 406 F.3d 895, 901 (7th Cir. 2005) (holdihgtthe

Title VII plaintiff failed to establish that shgas meetindgneremployer’s legitimatexpectations

at the time of hetermination despite a “laudable twentywo year performance recordfprtier

v. Ameritech Mobile Commus, Inc, 161 F.3d 1106, 1113 (7th Cir. 1998) (“[E]arlier evaluations
cannot, bythemselves, demonstrate the adequacy of performance at the crucial timeavhen th
employment action is taken.”). For the reasons given above, Noone cannot show that she wa
meeting Presence’s legitimatepectations when she wasditl. See Langenbacli61l F.3d at
800-01 (holding thathe plaintiff “cannot make out a case for FMLA retaliation using the
indirect methotiwhere there was “voluminous evidence” that she was not meeting her
employer’s expectationslespite comments by her supervisor that she was “doing greaélg

v. Country Mut. Ins. Cp288 F.3d 319, 329 (7th Cir. 2002) (holding tfeatorable performance
reviews from the previousight yearsvere insufficient to create a genuine issue wiiege
plaintiff's job performance hagkcently deteriorated).

Noone also cannastablishthat she was treated less favorably thaysamilarly situated
employee.”To be similarly situated, an employee must be directly comparable in all material
respects.”Cherif v. McDonald617 F. App’x 571, 574 (7th Cir. 2015). Accordingly, ¢the a
sufficiently similar comparator, the individual ordinarily should have dealt the same
supervisor, been subject to the same standards, and engaged in similar docwapaoeable
seriousness.’"Woods v. City of Berwy803 F.3d 865, 872 (7th Cir. 2015ge alsdColeman

667 F.3d at 847 (h the usual case a plaintiff must at least show thatahgparators (1) dealt
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with the same supervisor, (@eresubject to the same standards, ana(®)aged in similar
conduct without such differentiating or mitigating circumstances as would disimtheir
conduct or the employes'treatment of them.”) (internal quotation marks omittéid)e Seventh
Circuit hasexpressly'cautioned that, in order to show that a coworker is similarly situated to a
terminated employee, the employee must showthigadther coworker had a comparable set of
failings.” Burks 464 F.3d at 751 (internal quotation marks omitte®yhéther a cavorkeris
similarly situated is typically a question for the factfinder, but summary judgshappropriate
where no reasonable jury could find the plaintiff has met her btirdemgenbach761 F.3d at
802.

NooneargueghatAdamczykis asimilarly situatedemployee becaushesent a
subordinate (Noong “sexually explicit photograghdid not request FMLA leave, and was not
terminated.Doc. 48 at 9-10 Adamczykdid not have a comparable set of failings to Noone’s,
and thugs an insufficientomparataorfor two reasonsFirst, as discussed above, Adamczyk’s
text is significantly different from a workplace perspective than Nooegts.t Secondhere is
no evidencehat Adamczyk’s supervisor (Gillespie) had any other concerns regéweling
performanceby contrast, at the time Adamczyk saw Noone’s texts, Noone already wassufferi
from such serious performance problems that Adamczyk had called a meetingi$s disc
terminating her.Accordingly, Adamczyk does not qualify as a similarly situated employee.

Because she has failed to ident#y appropriateomparator andamot show that she
was meeting Presence’s legitimate work expectatidasnefails to establish grima faciecase

and thus cannot defeat summary judgment under the indirect method.
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Conclusion
For the foregoing reasorBresence’s summary judgmenotion is granted. Judgment
will be entered in favor of Presence and against Noone.

United States District Judge

December7, 2015
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