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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JEFFREY P. ECKERT
Plaintiff, 14C 2871
VS. Judge Feinerman

FREEBORN & PETERS LLRNdNEAL H. LEVIN,

N N N N N N N N N

Defendang.

M EMORANDUM OPINION AND ORDER

In this diversity suitJeffreyEckert allege¢egal malpractice and frauabainsthe
Freeborn & Peters law firmand one of its partners, Ndadvin (together, “Levin”). Doc. 1.
Levin hasmovedto dismisshe caseinderFederaRule of Civil Procedure 12(b)(6). Doc. 11.
The motion is granted as to the fraud claim andetkas to the malpractice claim.

Background

In resolving the motion to dismiss, the court assumes the truth of the compiaiht’s
pleaded factual allegjans,with all reasonable inferences drawn in Eclssidvor, butnot its
legal conclusionsSee Munson v. Gae#73 F.3d 630, 632 (7th Cir. 2012). The court must also
consider “documents attached to the complaint, documents that are critieattmfiiaint and
referred to in it, and information that is subject to proper judicial notice,” aloingadditional
facts set forth ifeckert’s brief opposing dismissal, so long as those additiactd are
“consistent with the pleadings Geinosky v. Citpf Chicage 675 F.3d 743, 745 n.1 (7th Cir.
2012). Orders entered and filings made in other courts are subject to judicial notiRelen a
12(b)(6) motion.See Cancer Found., Inc. v. Cerberus Capital MduRf.559 F.3d 671, 676 n.2

(7th Cir. 2009)United States \Stevens500 F.3d 625, 628 n.4 (7th Cir. 200Mhefacts are set
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forth as favorably t&ckertaspermitted by thee materials See Gomez v. Randi80 F.3d 859,
864 (7th Cir. 2012).

This case arises from a lawstiled in the Circuit Cout of DuPage County, lllinois.
Doc. 1 at 11 1, 10-11Eckert one of the state court defendgmwas represented by attorney
namedDouglas Drenk.ld. at 110, 12. The state coumlaintiff, Gregory Steiner, was
represented by Levinld. at 1 5, 10. Levin approached Eckeoutside ofDrenk’spresencend
persuaded him to enter into a settlement agreement with Stesteequiredckertto pay over
$700,000.1d. at{ 1243. Eckert signed the settlement agreement on June 29, R0H1.921;
seeDoc. 1-1 at 17@79 (the settlement agreement).

The backstory is as followdn December 2009, whddrenk represented Eckert and
Levin represented Steiner, Levin and Eckert began to exchange hundreds of epmails.aD
9 15;seeDoc. 11 at 2169 (the emails). On December 9, 2009, Levin wiotéckert “You
have a bad case in State Court, no matter what another attorney might tell pjusettlement
would make it so that you wouldn’t have a judgment (or any lawsuit) against youngmiatkia
much easier (or even possible) to get financing for your business.” Doc. 1-1lavid.
promised to help Eckert develbs businesses as a means of raitlieg$700,000 necessary to
satisfy hispayment obligation under the proposadtlement Doc. 1 at{13; seeDoc. 1-1 at 9
(“[T]he advisor will build a plan that has a line item for repayment to us while ycelafeand
grow the business. It's a triple win and shuts down all litigation for you.”).

During the next two or sgears, Levin and E&kt discussed, among other topics,
Eckert’s business, how to capitalize that busingsategies foraigng money to pay what
Eckert owed under the settlement agreement, Steiner’s lawsuit against thekiegal status of

the disagreement between Steiner and Eckert, and enforcement of the settlemeentatgr



Doc. 1lat 16. Levin introduced Eckert to potential business advesadsnvestors.Id. at §20.
Levin alsoprovidedEckert a templatéor developng a business plahat Levin had created
edited Eckert’s business plans, participated in meetings on behalf of Eckemadsysind
communicatd regularlywith Eckert. Id. at §22. In correspondence with third partieevin
referred to Eckert as his “cliehtDoc. 11 at 103-04.

On Februay 8, 2011, Steiner and Eckagreed to alter the terms of thene 2010
settlement agreemen§teiner v. Eckert995 N.E.2d 483, 485 (lll. App. 2013Pn December
12, 2011, Steinemoved to enforce the settlement agreement against Eckert. Béc.LEin
was one of the attorneys of recdod Steineron that motion.Id. at 5 On December 22, 2011,
Eckert moved to disqualify Levin as Steiner’'s counsel. Doc. 1BR®. statdrial court denied
Eckert’s motion in a one-line order dated March 27, 2012. Doc. 13-6. Then, on July 12, 2012,
the courtgranted Steiner’'s motion to enforce the settlement agreement and entereeinjudgm
against Eckerin the amount of $1,000,000. Doc. 13-7. On November 1, 20&fjal court
denied Eckert’'s motion to vacate that judgment. Doc. 1BH& Appellate Gurtof lllinois
affirmed Steiner vEckert 995 N.E.2d 483 (lll. App. 2013), and the Supreme Court of Illinois
denied leave to apped&teiner v. Eckert3 N.E.3d 802 (lll. 2014).

Discussion

Fraud Claim

Eckert’s fraud clainalleges that Levin fraudulently induced him into executing the
settlement agreement by falsely promising to Ihétp raise the funds neededdatisfyhis
financial obligations under the agreemebbc. 1 at {#¥5-50. Levinargues thathis claim isan

improper collateral attack on tiséatecourt judgment. Doc. 13 at 1RAlthough he does noise



the termLevin’s arguments thatres judicata, also calledaim preclusionbars the fraud claim
becausét rests on allegationthat Eckat could haveaisedin the state court case

Res judicatdprovides for the finality of rulings by barring the relitigation of claims or
defenses that had beencould have been brougint a prior case.”Smith Trust & Sav. Bank v.
Young 727 N.E.2d 1042, 1045 (lll. App. 2000) (emphasis addes) also Hicks v. Midwest
Transit, Inc, 479 F.3d 468, 471 (7th Cir. 200Wilson v. Edward Hosp981 N.E.2d 971, 975
(ll. 2012). Because thenderlying judgment was igedby an lllinois state court, itredusive
effect is governed by lllinois lawSee Mtsushita Elec. Indus. Co., Ltd.Bpstein 516 U.S. 367,
373 (1996) Burke v.Johnston452 F.3d 665, 669 (7th Cir. 200ap lllinois, res judicatapplies
if: “(1) there was a final judgment on the merits rendered by a court of compeisdtitjion,

(2) there is an identity of cause of action, and (3) there is an identity ofspartieeir privies.”
River Park, Inc. v. City of Highland Pgrk03 N.E.2d 883, 889 (lll. 1998ee alscEmpress
Casino Joliet Corp. v. Johnstpi63 F.3d 723, 727-28 (7th Cir. 2014). In addition, the party
against whom res judicata is invoked must have had a “full and fgadreunity to litigate the
claimin the prior suit.Hicks, 479 F.3cat471.

Thefirst requirement, a final judgment on the meigsndisputablysatisfied. The state
appellate court held that Steiner and Eckad entered into a valgkttlement agreemeand
affirmedthetrial court’'s enforcemerthereof, see Steiner995 N.E.2d at 489, and theae
supreme courdenied leave to appeal. The judgment, therefmestitutes a final judgment on
the merits as to the existenealidity, and enforceabilitpf the settlement agreemer&eeln re
A.W, 896 N.E.2d 316, 321 (lll. 2008) (“finality reqgas that the potential for appellate review
must have been exhaustgdRelph v. Bd. of Educ. of DePue Unit Sch. Dist. No, 408 N.E.2d

147, 150 (lll. 1981).



The second requiremeot res judicatatheidentity ofthe cause of actioms satisfied as
well. Under he “transactional test” adopted by lllinpfseparate claims will be considered the
same cause of action for purposesasfjudicataif they arise from a single group of operative
facts, regardless of whether they assert different theories of rdRefér Park 703 N.E.2dat
893 see alsdHuon v. Johnson & Bell, Ltd757 F.3d 556, 558-59 (7th Cir. 201€)poney v.
Rossitey 986 N.E.2d 618, 622 (lll. 2012) (“lllinois does not require the same evidence or an
identical theory of relief.”).What constitutes “single group of operative facts’determined
pragmatically, giving weight to such considerations as whether the facts are related in time,
space, origin, or motivation, whether they form a convenient trial unit, and whether thei
treatment as a unit conforms to the parties’ expectations or business understandigg.br us
River Park 703 N.E.2dcat 833 (internal quotation marks omitedee alsdarcia v. Vill. of Mt.
Prospect 360 F.3d 630, 637 (7th Cir. 2004)prasso v. Standard Outdoor Sales, 1626
N.E.2d 225, 228 (lll. 1993).

Eckert’'s submissiothat Steiner’s lawyeflLevin) fraudulently induced Eckert to sign the
settlement agreemeotuld have beeasserted by Eckeirt state court as a defense to Steiner’s
motion to enbrce the agreement Eckertinitially did not respond to Steiner’s motion to enforce.
See Steiner995 N.E.2d at 486Eckertlater moved to vacate the judgment, arguing that “no
valid settlement agreement was shown to exist by either verified pleadiegslence,” and that
even if an agreement existed, it “made no sense whatsoever and was compisthgical and
unenforceable even if valid.lbid. (internal quotation marks omittedn appeal, Eckert argued
that the trial courhadabused its disetion by summarily granting Steiner’s motion to enter

judgment because Steiner “submitted no verified pleadings or evidence ttsbdtabkexistece



of the settlement agreement” and, alternatively, thatrial court should have held an
evidentiary heang before enforcing the agreemeloke to its ambiguityld. at 487.
Eckert'sfraudulent inducement claim in this caseks the sameottomiine result that
he sought in state court: a holding that the settlement agreement is invalid andogadahdor
SeeExtra Equipamentos E Exportacao Ltda. v. Case Cé&4l F.3d 719, 726 (7th Cir. 2008)
(“the remedy for fraud in the inducement is to rescind the contratRert could have made a
fraudulent inducement argumentstatecourtas a ground for deimg Steiner’s motion to
enforce SeeHavoco of Am., Ltd. v. Sumitomo Corp. of A1 F.2d 1332, 1341-42 (7th Cir.
1992);Jordan v. Knafel880 N.E.2d 1061, 1071-73 (lll. App. 2007} follows that the identity
of cause of action requirement is saédfi SeeHenry v. Farmer City State Ban808 F.2d 1228,
1234 (7th Cir. 1986) (“lllinois courts have consistently held that the basgtidicataextends
not only to questions actually decided, but also to all grounds of recovery and defenkes whic
might have been presented in the prior litigation between the parties. ... A defendawtréheref
may not relitigate a defense, which was available but not raised in a priar, dgtimaking it the
basis of a claim in a subsequent action against the original plaintiff which ifssfidoeould
nullify the initial judgment.”) (citing casesHughey v. IndusComm’n 394 N.E.2d 1164, 1166
(ll. 1979) (holding that res judicata “applies to every question relevant to dind faithin the
purview of the original action, in respect to matters of both claim or grounds of ngcand
defense, which could have been presented by the exercise of due diligeake’y,; Thoma®0
N.E.2d 774, 777 (lll. 1950) (“The rule is well settled that the doctrine of res judidatadexnot
only to matters actually determined in the former suit, but also embragesiaids of recovery

and defense involved and which might have been raisdtid)so followsfor the same reasen



that Eckert had a full and fair opportunity to litigate fraudulent inducement encsiatt. See
Abner v. lll. Dep’t of Transp674 F.3d 716, 720 (7th Cir. 2012).

Thethird requirement ofes judicatathe dentity of parties or their priviess satisfied as
well. “The rule of privity extends the presive effect ofesjudicatato those who were not
parties to the original action, if their interests were adequately represgrsedieone else.”
Cooney 986 N.E.2d at 625ee ackson v. Callan Publ'g, Inc826 N.E.2d 413, 428 (lll. App.
2005) (holdiry that privityexists “where a person is so identified in interest with another that he
represents the same legal right.Eckert was a party in both the state case and thissatee
only question is whethéteiner Eckert's opponenn the state ) is in privity with Levin
(Eckert’s opponent heye

The answer to that question is “yes.” &&iner’s lawyerLevin was Steiner’s agent in
the state casand thus shared the same intereSiseHarrison v. Deere & CQ.533 F. App’x
644, 649 (7th Cir. 2013) (holding for purposes of the privity requirement thairtigyg’interests
are often aligned when one party is an agent of the ofltgaiiria, 360 F.3d at 636 (holding that
a principaland its agent were in privity). And even putting aside their attocheryt
relationship Levinand Steineboth havea personainterestin the settlement agreemebging
held valid and enforceableSteiner because the agreement resulted in a $1 million judgment in
the state court suit, and Levin because it pegdhis defense of the malpractice claim in this
suit. Levintherefores in privity with Steiner.See Ennenga v. Stayr&/7 F.3d 766, 776 (7th
Cir. 2012) (findingprivity wherethe federal defendamtas the state court defendanfaw firm);
Henry, 808 F.2d at 1235 n.6 (“Even though the Bank was the only actual party to the state court
mortgage foreclosure proceedings, the other defendants, as directorss,affiggloyees, and

attorneys of the Bank, are in privity with the Bank for purposeejudicata”); Purmal v.



Robert N. Wadington & Assoc820 N.E.2d 86, 94 (lll. App. 2004)Rrivity expresses the idea
that as to certain matters and in certain circumstances persons who are e®tgartiaction
but who are connected with it in their irgsts are affected by the judgment with reference to
interests involved in the action, as if they were parties.”) (internal quotatidks imitted.

Because the lllinois couréndered dinal judgment on the merits, Eckert could have
raised hidraudulent inducement argumerg a defense in state couttere is an identity of
parties or their privies the two suits, and Eckert had a full and fair opportunity to raise his
fraudargument in state courgs judicata bars Eckert’s fraud clamare Given this disposition,
there is no need to address Levin’s other arguments for dismissing the claim.
. Legal Malpractice Claim

Eckert’s legal malpractice claim alleges that he had an attaiey relationship with
Levin and thalLevin committed malpraite by, among other thingsecommending that Eckert
enter into a settlement agreement that did not condition Eckasttaentobligationon Levin’'s
success in helping Eckert ratb® money necessary to satisfy that obligation, and ultimately
failing to succeed in that respecboc. 1 at #0-43. Levin’s Rule 12(b)(6)attaks on the
malpractice claim fail to persuade

Again without using the ternbevin cantendsthat themalpractice claimlike the fraud
claim,is barred by res judicataDoc. 13 at 11-13. Unlike the fraud claim, however, the
malpracticeclaim does not satisfy the second regment of res judicata, identibf cause of
action As an initial matter, the malpractice claim rests in substantial part on eventsngccurr
after the settiment agreement was signed in June 2010, such as Levin’s obtaining a large
judgment against EckerSeeRussian Media Grp., LLC v. Cable Am., |rk98 F.3d 302, 310-

11 (7th Cir. 2010) (holding that res judicata does not apply where the second lawdaseds



on events that had not occurred at the time of the first lawRiMgy Park 703 N.E.2d at 893.
Moreover, thamalpractice clainwould not have been an effective defense to Steiner's motion to
enforce the agreement, as the remedy for legal malpractice is damages, nobmeRessiell

v. Eastman Kodak Co214 F.3d 798, 802 (7th Cir. 2000) (“The exclusive remedy for legal
malpractice in a civil case ... is a suit for malpractice or for breach of fidudidyy’); Daniels

v. Brennan 887 F.2d 783, 788 (7th Cir. 1989) (“The remedy for a client who suffers a dismissal
because of the negligence of his attorney is a malpractice action; the remeidy iavoiding

the consequences of the conduct of a freely selected agent.”).

Levin alsoinvokes (once again without using the tenulateral estoppebr issue
preclusion, to argue that tlséate court'slenial of Eckert’'s motion to disqualifym from
representing Steinen istate court bars his malpractice claiBoc. 13 at 11-13. Issue preclusion
applies if “(1) the issue decided in the prior adjudication is identical with thpresented in the
suit in question, (2) there was a final judgment on the merits in the prior adjudicatiqf3) @he
party against whom estoppel is asserted was a gatyprivity with a party to the prior
adjudication.” Talarico v. Dunlap 685 N.E.2d 325, 328 (lll. 1997). Further, “a decision on the
issue must have been necessary for the judgment in the first litigation, andsthre tpdve
bound must have actuallyigated the issue in the first suitlbid.; seeWells v. Coker707 F.3d
756, 761 (7th Cir. 2013) (stating the four requirements).

Levin'sissue preclusion argument fails on at least two grounds. First, the qustion
Levin’'s allegedegal mapracice is not “identical” tahe question presented by Eckert’'s motion
to disqualify. “Under lllinois law, in order to prevail on a claim of attorney malpractice, a
plaintiff must succeed in proving four elements: (1) an attootiep relationship giving rise to

a duty on the attorney’s part; (2) a negligent act or omission by the ateornmanting to a



breach of that duty; (3) proximate cause establishing that but for the atsanegligence, the
plaintiff would have prevailed in the underlying actiangd (4) actual damagesMihailovich v.
Laatsch 359 F.3d 892, 904-05 (7th Cir. 2004). By contrast, “[d]isqualification motions require a
two-step analysis. The court must consider (1) whether an ethical violation hakyactual
occurred, and (2) if dis@lification is the appropriate remedyGuillen v. City of Chicagd®56
F. Supp. 1416, 1421 (N.D. lll. 1997). The elements do not overlap, and thus are not identical for
preclusion purposesSeeNowak v. St. Rita High S¢iv57 N.E.2d 471, 480 (lll. 2Q) (“The fact
that plaintiffhad not proven himself able to come to work on a regular basis is not identical to
the questions of whether defendant had accorded plaintiff his rights under th& panieact
and whether heould in the months coincidingith the remedial tenure conferences, rectify his
attendance problems.Memski v. Mundelein Police Pension B8B1 N.E.2d 704, 707-08 (lll.
App. 2005) (holding that the question whether a police officer’s “accident arose ot iof the
course of heemployment” is not identical to the question whether the accident occurred during
“[a]ny act of police duty inherently involving special risk, not ordinarilyuassd by a citizen in
the ordinary walks of life”) (internal quotation marks omitte@econdthe state trial court’s
one-line order denying Eckert’'s motitmdecertifydoes not indicaten any waythatthe court
actually fourd thatLevin did not commit malpractice or thahysuch findhg was necessary to
the order. Doc. 18-at I see Peregrin&in. Grp., Inc. v. Martinegz712 N.E.2d 861, 868 (lll.
App. 1999) (“The party asserting the doctrine of collateral estoppel bearsathetheden of
demonstrating with clarity and certainty what the prior judgment detertjrfedernal
guotation markemitted)

Levin next argues that theettlementgrement’s nonreliance and release clauses

preclude Eckert’'snalpractice claim The nonreliance clause provideBckert does hereby

10



warrant and represent to Steiner that: (a) No promise or represenfaioynkind whatsoever
has been made to Eckert as a basis for entering into this Settlement Agretbereiitam those
made expressly herein; (b) Eckert did not receive and is not relying uporpaesergations
regarding the legality, advisability or potential tax implications of enteritogtims Settlement
Agreement from S&tiner, AgriStar or their counsel; (c) Eckert intends that the terms of this
Settlement Agreement be valid and enforceable against Eckert ....” Da@tl4b. And the
release clawsprovides: ““Immediately upon execution hereof, Eckert [Reléasing Party
shall, concurrently with the execution of this Settlement Agreement, reladderever
discharge Steiner and AgriStar, including their agents, attorneys, suscasd assigns
[individually, a “Released Party collectively, the ‘Released Parti€s from any and all claims,
whether in law, in equity or statutory, vested or contingent, choate or inchoate, known or
unknown, foreseen or unforeseen, that the Releasing Partyav@\dic] or hereafter can, shall
or may have for, upon, or by reason of any known or unknown matters, cause or thing
whatsoever, occurring on or at any time prior to the date of this Settlementrfmteevhether
or not asserted on or before the datehs Settlement Agreement, including, but not limited to,
any such claims arising out of the conduct of any Released Party in the Agwnsageding or
in the underlying bankruptcy proceedings ..ld’ at 4

Levin cannot use those contractual provisimndefeat Eckert’s legal malpractice claim,
at least at the pleading stag&s an initial matter, the release by its own terms apphésto
matters “occurring on or at the time prior to the date of th[e] Settlement Agreeniadt.
However, as noted abovégtcomplaint alleges malpractice not just with respect to matters
predating thedune 201Gettlement agreement, but also with respect to matters that occurred

afterwards, including Levin’s communications and efforts surrounding the fimaotEdkert’s

11



business—efforts whose failure culminated in the entry of a $1 million judgragatnst Eckert
in June 2012, a judgment procured by Levin himself. Doc. 1 at 1 1, 13, 16-17, 33, 39-44.
Moreover, with respect to matters predating the settlemeaérgnt, Eckertlaims that it was
Levin’'s malpracticghatcaused him tagree to the nonreliance and release clauses (along with
the rest of the agreemeim)the first place. At least at the pleading stage, with all inferences
drawn in Eckert’s favgrLevin cannot deploy thosk-gottenclauses to defeat the malpractice
claim. See Bogie v. Rosenbe(@th Cir. 2013) fioting that a contract does not defeat a
plaintiff's claim where the complaint “alleg[es] that the plainsiffignature on the attached
contract or other instrument was obtained bygoerciori); cf. Nelson Bros. Prof. Real Estate,
LLC v. Freeborn & Peters, LLFF73 F.3d 853, 857-58 (7th Cir. 2014) (“A reasonable jury could
find that the law firm violated its ethical obligations to the qtiffis by not warning them of the
firm’s conflicts of interest, by drafting agreements that reflected favoritismdaddiizance
Equities and concealing the favoritism from the plaintiffs (as by not regetlat Alliance
Equities would be controlling the beld$s0,000 expenditureswhich later resulted in the
decision to pay the law firm $49,999 owed to the gap lender), and by failing to advise the
plaintiffs of the risks to them created by the iy guarantees and the mechaniesis on the
shopping center, and finally by closing the deal for the shopping center withowdipgofar an
escrow to cover the liens.”).
Conclusion
For the foregoingeasons, Defendants’ motion to dismiss is graaset Eckert’s fraud

claim and denied as to hiisgal malpactice claim Defendantshall answethe surviving

portions of the complaint by March 19, 2015. T f q "O—-\

February 262015

United States District Judge
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