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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
CARL CHATMAN,

Plaintiff,

V. 14 C 2945
CITY OF CHICA GO, Chicago PoliceDetectives
JOHN ROBERTS, THOMAS MCGREAL,
MARIA PENA, JACK BOOCK, RITA MISCHKA,
BARBARA MIDONA, AND KRISTON KATO,
Chicago Police SergeantBENNIS WALSH and
BRYAN HOLY, Chicago PoliceOfficers MICHAEL
KARCZEWSKI and RICHARD GRIFFIN,
Cook County Sheriff's DeputiesMICHAEL
COKELEY and BURROUGH CARTRETTE,
Sheriff's Deputy SergeantMARIA MOKSTAD,
Assistant State’sAttorney BRIAN HOLMES,
UNKNOWN CHICAGO POLICE OFFICERS,
UNKNOWN COOK COUNTY SHERIFF'S
DEPUTIES, THE COUNTY OF COOK,
THOMAS DART, in his official capacity as Sheriff )
of Cook County, ANITA ALVAREZ, in her official )
capacity as Cook County State’s Attorney, )
SUSANRIGGIO, KAREN WOJTCZAK, former )
Office of ProfessionalStandards Investigator, )
MILLICENT WILLIS, former Acting Chief )
Administrator of the Office of Professional Standards, )
and LORI LIGHTFOOT and TISA MORRIS, former )
Chief Administrators of the Office of Professional )
)
)
)

Judge John Z. Lee

Standards,
Defendants.

MEMORANDUM OPINION AND ORDER

After spending over a decade in prison $exual assayltPlaintiff Carl Chatman was
declared innocent, and his conviction was vacated. Based on his false conviction, Ctetman
sued theindividuals and entities he believedolated his rightsunderthe Fourth, Fifth, and

Fourteenth Amendments to the United States Constitid®mwellasfederal and state laav He
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alleges thatertain Defendants coerced and fabricated tohfession, manufacted evidence,
failed to discloseexculpatoryevidence, conspired to deprive him of his constitutional rights,
failed to intervene to prevent the deprivation of his constitutional rights, maligiptsdecuted
him, andintentionally inflictedon himemotional distress

Defendats generallyfall within four categories“the Sheriff Defendants,'the Officer
Defendants,“the State’s Attorneg Office (SAO) Defendantsand “the Office of Professional
Standards (OPS) Defendarits The Officer Defendants properly titled their motion as one for
partial summary judgmenit.Eachothercategory of Defendants hted their motion as one for
summary judgment But becausevery motion omits one or more counts, the Court construes
eachas amotion for partial summary judgmeht For the reasons providemklow, each ofthe

motionsis grantedin part and denied in part.

! “The Sheriff Defendants” include Cook County Sheriffs Deputies Michaeke®y and
Burrough Cartrette, Cook County Sheriff's Deputy Sergeant Maria Mok#dtadCounty of Cook, and
Thomas Datrt in his official capacity as Sheriff of Cook County. “The Officeeimdnts"are Chicago

Police Detectives John Roberts, Thomas McGreal, Maria Pena, Jack Boock, Rita MBatidara
Midona, and Kriston Kato; Chicago Police Sergeants Dennis Walsh and Biglg; Chicago Police
Officers Michael Karczewski and Richafsriffin, and the City of Chicago. “The SAO Defendants”
include Assistant State’s Attorney Brian Holmes and Anita Alvarez in fimiab capacity as Cook
County State’s Attorney. “The OPS Defendardasg Karen Wojtczak, Office of Professional Standards
(OPS) Investigator, Millicent Willis, Former Acting Chief Adnstrator of OPS, and Lori Lightfoot and

Tisa Morris, former Chief Administrators of OP&lthough Chatman has also sued Susan Riggio, her
unopposed motion for partial summary judgment has been granted by the Court, and only Count VI
(Malicious ProsecuticrState Law) remains for trial as to he3ee2/14/18 Minute Entry, ECF No. 525.

2 The Officer Defendants’ motion is properly titled because it omits Count der@ed
Confession/Fabricatedvidence5th Am.), Count Il (Coerced Confession/Fabricated Evidetvih
Am.), Count Il (Detention+ourth Am, reinstatedon 2/14/18, Count IV (Exculpatory Evidence based
on 24Hour Surveillance Tape & Coerced Confession/Fabricated Evidédite Am.), Cant V
(Exculpatory Evidence based on-Béur Surveillance Tape & Coerced Confession/Fabricated Evidence
Conspiracy), Count VI (Failure to Intervene as to all underly@ognts), Count VIl (Supervisory
Liability, as to unaddressed countsf;ount VIII (Malicious ProsecutiorBtate Law), Count IX
(Intentional Infliction of Emotional DistresState Law), and Count X (ConspiraState Law, as to
unaddressed counts).

8 For example, e Sheriff Defendantsmotion omits Counts Il an&/Ill. However, after the
motion was fully briefed, Plaintiff and the Sheriff Defendants stipdighat only Counts IV, V, X, XII,
and Xlll remain, subject to their summary judgment motiGeeStipulation of Dismissal, ECF No. 526.



Factual Background®

The Incident

On Friday, May 24,2002, Susariggio arrived to work between 6:45 anf)Ja.m. at
the Circuit Court of Cook County in thBaley Center Pl.’s Ex. 31, Riggio Dep. (Riggio Dep.)
at 128:1921. It was theFriday before Memorial Dayeekend, andhe judge for whom she
worked was out of towmandher coworker, Jeannette &ibauer,typicaly arrived at7:30 a.m
Def. Officers’ Ex. 6, Midona Dep. (Midona Dep.) at 182:20; Def. Officers’ Ex. 19, Mibauer
Dep. (Nebauer Dep.) at 16:21.7:1, 33:12-16.

Riggio clainsthat at 7:20 a.m., while she was alone in her office in room number 2101
man attacked herpeather head against a tablend sexually assaulted herRiggio Dep. at
158:8-181:23. According to Riggiowith the door taher office open,she screamebbudly for
help at least three times during the attacid picked up a chair antit the assailant witlit.
Riggio Dep. at 168:14-169:7, 173:16+P1.’s LR 56.1(b)(3)(B) Stmt. (Sheriff Defs.) | 15.

I. The * Sleeping Deputy

When Nebauerarrived for work,she sawRiggio lying on her desk and heard Riggio
crying and mumibhg. Def. Officers’ Ex. 19, Mibauer Dep. at 40:24. Neibauerthenwalked
down the hallto coworker Pearl Bryant's officéo alert her that something had happened
Neibauer Dep. at 4031, 41:2242:7; Pl.’s Ex. 5, Floor Diagram. rQhe way to Bryant’s

office, Neibauesaw a sheriff’'s deputy asleep with his feet on a deskroomlocated nearby

The SAO Defendantamotion omits Courtt I, IV (Exculpatory Evidence based on 24-Hour Surveillance
Tapg, andVIll, and theOPS Defendantsnotion omitsCountVIIl. See generallpefs.” Mems. Law
Supp. Mots. Summ. J., ECF Nos. 459, 462, 465, 479 (failing to address theseoc@uptstion of the
counts).

4 Unless noted otherwise, these facts are undisputed and viewed in the light meabléat@
Chatman, the party opposing summary judgmé&de Baptist v. Ford Motor Ca827 F.3d 599, 599 (7th

Cir. 2016).



which she thought was odd.eNMauerDep. at40:3-11, 41:2242:7; Pl.’s Ex. 5, Floor Diagram.
When Neibauerreached Bryant's officd\eibauer told Bryant that something had happened to
Riggio and asked Bryant to come with her. Def. Officers’ Ex. 21, Bryant (Beyant Dep.)at
63:8—14. When they entereRiggio’s office,Bryant saw thaRiggio was still lying on the desk
and Bryant toldNeibauerto call the Sheriff's department to send someone to the 21st floor
Bryant Dep. at 63:23-64:18; Neibauer Dep. at 43:1-10.

Cook County Sheriff's Deputy Michael Cokeley and Cook County Sheriff's Deputy
Sergeant Maria Mokstarcesponded to the call and took the judges’ elevator to goublic
hallway on the 21st floor. Def. Officers’ Ex. 16, Mokstad Dep. (Mokstad Dep.) at-Z216
37:16-38:4. As Mokstadwalked down the hallway, the first perssinesaw was Cook County
Sherif’'s Deputy Michael Copeland(who is not a defendanip room 2103Awhich islocated
nearRiggio’s office. Id. at 39:124020. Mokstad calledvia internal radio for Cook County
Sheriff's DeputyLieutenantBurrough Cartrettéo come to the 21st floorSeeOfficers Defs.’

Ex. 17, 12/17/14 Cartrette Dep. (Cartrette Depat 132:1323. Cartrettearrived shortly
thereafter and according to Cartretté/okstadtold him at that timethatshehad seerCopeland
sleeping in 2103A SeeCatrette Dep. aB8:1-88:5; 133:14Pl.’s Ex. 5 (21st Floor Diagram);
Sheriff Defs.” Ex. 29, Copeland Disciplinary Report at Plaintiff 00514Mlokstad however,
deniesthat she sawCopeland sleeping dhat she told Cartrette she had s€apelandsleeping
Mokstad Dep. at 64:®5:1. Prior to being sued in the instant case, Cokely was not aware that
Copeland was on the 21st flabatmorning. SheriffDefs.” LR 56.1(a)(3) Stmt. { 55.

Cokely, Mokstad, and Cartretteeninterviewed Riggicand otherandaskedRiggio for
a description of theassailant whom she briefly describeds a black male wearing a red

Blackhawks jacket Id. § 30. Riggio stated thashe recognizedher assailanbecause she,



Neibauer, and cworker Virginia Cernick hadbriefly interactedvith him on a previous occasion
at the Daley Centewwhen he was looking for a psychiatrist amide Social Security
Administration office SeeDef.’s LR 56.1(a)(3) Stmt.ff115-16;Officer Defs.” Ex. 20, Cernick
Dep. at 27:2230:18 id. Ex. 19, Neibauer Dep. at 24-25:5. The man had been wearing a
Blackhawks jackeat the time SheriffDefs.” LR 56.1(a)(3) Stmt. 1.4.

Cartrettethen called Sheriff's Deputy Sergeant Rodrigugitso not a defendant here)
gave him the description of tlseispectand instructed him tmitiate asearchof the building in
case the suspect was still insidd. § 33. Meanwhile Cokely searched the 21st flood.  37.
The Sheriff's deputies guarded the 21st floor until CPD officers arrivirgtatceneld. § 38.

CPD Sergeant Bryan Holhenarrived, along with CPD detectivesd. I 39. Holy was
responsible for assigning detectives to the investigation, and heéneslnat the crime scene
while detectives conductedterviewsof potential withesseand lab technicians processed the
scendor evidence Id.

After the CPD detectivesarrived, Neibauerstatel, and Defendants dispute, that she told
Detective Maria Pena thahe had see@opelandsleepingon her wayto Bryant’s office to get
help. ComparePl.’s LR 56.1(b)(3)(C) Stmt. § 3dndNeibauer Dep. at 49:39:7; 120:3-120:9
with Defs.” Joint Resp. Pl’s LR 56.1(b)(3)(C) Stmt. § 34Ad Officer Defs.” Ex. 3, Pena Dep.
(Pena Dep.)at 98:26, 10-12. It is further disputed whetheCharles Roe, Daley Center’s
Directorof Security told Pena that a custodiiadalsoseenthe deputy sleeping in the aneear
where the incident allegedly occurred. Pl.’s Ex. 15, Roe Dep. (Roe Dep.) at-11338118.
Whenthe disputed factare viewedn Chatman’s favort appears thaPenawas informed othe
nearby sleeping deputy byelbauer and Roe, but Pena neither interviewed Copeland nor

included thanformationin herGeneral Progressdport (‘GPR’). Def. Officers Ex. 27,Pena’s



GPRat 9. Pena admits that she had been toldhat there was a deputy who Hagen sleeping
near the crime scene, she wobhllre wantedo knowthe information that persohadbecause it
might havebeen pertinent to the investigationDefs.” Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. {
28.

In addition, Cartrettesays that henterviewed Copelando confirm that he had been
sleeping nearby and theshared the information witbetective Thomas McGreal Catrette
Dep. at 86:2090:13;id. Ex. 2, McGreal Dep(McGreal Dep.at 15412-158:17159 But when
Cartretteand Mokstad went to the police station to provideir official statemerg over the
course ofseveralhours regardingheir knowledge of the events on May 2¥ithermentiored
the sleeping deputy. Cartrette Dep. at 1184 Mokstad Dep. at 64:121. Mokstad denies
ever telling anyone about the sleeping deputy, @adtrette later denied that he had any
knowledge of the sleeping deputy. Mokstad Dep. at 6219PI.’s Ex. 61,1/31/07 Cartrette
Dep. at 105:1523, 107:57; seeCartrette Dep at 27-A5. McGrealnever told anyone about the
sleeping deputgnd did not include this fact in his police regorEeeMcGreal Depat 156:16-
13; Officer Defs.” Ex. 31, Case Supplemental Report at 8.

1. 24Hour Surveillance Videofrom Exterior Cameras at Daley Center

On the day of the incidenDetective Susan Barreth nondefendant) wasssignedo
reviewthe Daley Center'exterior surveillance videos. Pl.’s Ex. 58, Barrett Dep. (Barrett Dep.)
at 32:1-5.She was assisted IDaley Center'Director of Security Roeld. at 59:5-13.

The DaleyCenter had been closed to the public before 8:00 a.m. PIL.5611Rb)(3)(C)
Stmt. § 7. During that time ftarneys court employeesand buildingworkers could enter the

building onlyif they hadsheriff or buildingissued identification Id. Even then, they could



enter or exitonly through two of the four doors on the first floor, which were guarded by a
sheriff's deputy between 7:00 and 8:00 alch.

Barrettspent a few hours reviewirgjgital video imagesaptured byfour surveillance
cameradrom 6:30 to 8:20 a.m., including one fixed to the southwest carinére building to
see if shecould see blackmalewearing a Blackhawks jacketd. J 10;Barrett Dep. at 31:21
23, 32:1-13, 59:5-13Detective Barrett did not see anyone matgthhe suspect’s description in
the videos.Pl.’s LR 56.1(b)(3)(C) Stmt.  10; Barrett Dep. at 32:18. Roeagreed tanake a
copy of the surveillance camera images for the previous 24 fauitse detectivesvorking on
the case SeeDefs.” Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. { 8arrett then walked up to
Sergeant Holy at the Daley Centéold him that the surveillance videos did not capture an
individual matching the descriptiomnd handed him heGPR that staed Roe would make a
copy of the surveillance videdd. 1 84 Pl.’s LR 56.1(b)(3)(C) Stmt. { 11.

Lieutenant Dennis Walshwho supervised the investigatiostated that it was the
responsibility of the detectives who worked thie case to obtain the video from Rdd.  87.
The detectives who worked on the case were John Roberts, Thomas McGreal, Mariaélen
Boock, Rita Mischka, and Barbara Midon@fficer Defs.” LR 56.1(a)(3) Stmt.  3.ieutenant
Walsh also states that it was his responsibility, as well as that of Sergeant Hivlya as
supervisorsto ensure that the video was obtained from Roe. Defs.” Joint Resp. Pl’'s LR
56.1(b)(3)(C) Stmt. § 87There is no evidence that any detective oesuporeverobtained the
video from Roe.Id. | 85.

V. Chatman’s Arrest and Detention
Based on interviews with Riggio about her alleged assailant, the t&PBmitteda

messagervia radioto patrol officersthat there had been a sexual assault at the Daley Center



Officer Defs.” LR 56.1(a)(3) Stmt. § 2IThe message described the suspect as ad&l7200-
pound, 50yearold, black malewith saltandpepper hairwearing a Blackhawks jackdtat, and
silver belt buckle Id.; Pl.’'s Ex. 44 Crim. Trial Tr. at Plaintiff 10186 Due toheightenednedia
attention, it was considereda highprofile, high-pressure“heater” case. See Pl.’'s LR
56.1(b)(3)(C) Stmt. #1; seealso Officer Defs.” Ex. 10,Karczewski Depat 74:3;id. Ex. 12,
Griffin Dep. (Griffin Dep.) at 54:15-55:9;id. Ex. 4, Boock Dep(Boock Dep.)at 201:22202:9;
Pl.’s Ex. 23, Mischka Dep. at 85:18-2d, Ex. 62Kato Dep.at 104:7-21.

The Officer Defendants assert that Officer Richard Griffin samam matching th
description walking southbound on Clark Straetdowntown Chicago Officer Defs.” LR
56.1(a)(3) Stmt. § 22That man was Chatmarid. I 28. Chatman is 6’2", was not wearing a
silver belt buckle, anevasnot wearing a hatdespite thdact that it was raining SeePl.’s LR
56.1(b)(3)(B) Stmt.(Officer Defs.) § 22 see Griffin Dep. at 88:56. Furthermore, it is
undisputed that Chatman had been diagnosed wipiolar disorder and schizophrenia and had
had a long and wetlocumented history of experiencing symptoms of schizophrenia since 1981.
Pl’s LR 56.1(b)(3)(C) Stmt. 1 37. Additionally, Chatman was assessed in 2003 asdralinhg
of 68, which meant that his overall intellectual functioning was equal to or better tlyatwonl
percent of individuals his age. Pl.’s LR 56.1(b)(3)(C) Stmt. § 37.

When Officer Griffin stopped Chatman, Officer Michael Karczewski appexh¢hem.
Officer Defs.” LR 56.1(a)(3) Stmt. | 24. It is disputed whetibatman appearedcoherent,
confused, and delusionahen the officers encountered hirld. 1 2527, 31-33 The officers
claim thatChatman told tha that he was coming from the Daley Centéut this is hotly

contested Seedl. | 22.



The officers proceeded to astChatman aB:34 a.m. at 151 West Van Bureid. T 28.
Theybrought himto the police statioat Harrison and Kedzidandcuffed him t@n iron ring on
the wall ofan interview room, andskedhim basic questions about himselfd. {{ 3Q 33 Pl.’s
LR 56.1(b)(3)(C) Stmt. T 43Whenever he was in an interviemom, Chatman was handcuffed
to the ring, and he could naeldown because the ring was too high on the wall. Pl’s LR
56.1(b)(3)(C) Stmt. 7 44.

Detectiveslack Boock and Rita Mischka integatedChatmarfor two hoursin the room
shortly thereafter Boock Depat 96 OPS Defs.’ Ex. 14, Fraction Dep. at 52:28. In addition,
after identification lineups? they interrogatedhim a second time for about an hour. Officer
Defs.’ LR 56.1(a)(3) Stmt. § 49; Pl.’s LR 56.1(b)(3)(C) Stmt. { 43. Although he requested a
lawyer, a phone call to his mother, and his medication, his requests were denied. Pl’s LR
56.1(b)(3)(C) Stmt. 11G-51.

At around noon, AsistantState’s Attorney (ASA”) Brian Holmes, who had been
assignedo the case for felony review, arrivedtae Harrison and Kedzie police station, spoke to
Detectives Pena, Mischkaand Barbara Midon&r a rundown and read any GPRs that were
relevant and available.Pl.’s LR 56.1(B(3)(B) Stmt. (SAO Defs.) 1 464olmes Dep. at 148:6
10, 148:24149:12. Holmesalsospoketo ASA Tracey Gleason, whsharedinformationfrom
her interview of Riggio, including that Riggio had cladthat she had been sexually assaulted
in an office building on a previous occasiadolmes Dep. at 163:+20.Holmesthen obtained

statements fronthe civilian witnesses, including Neibauer, Bryant, and Cernick, as well as the

° Riggio positively identifiedChatmanas the assailant, Cernick identified him as the person she

had seen on the prior occasion, and Neibauer could not positively identify him asnéngeason.
Officer Defs.” LR 56.1(a)(3) Stmt.  49; Officer Def&k. 20, Cernick Dep. at 57:224;id. Ex. 19,
Neibauer Dep. at 48:10-12.



sheriff witnesses, including Mokstadokely and Cartrette Id. at 176:7#16; 188:23189:17,
252:3-10; Cartrette Dep. at 108:23-109:9.

After he completed thinterviews, Holmes, along witBoock andMischka interogatd
Chatmanin the interview room. Boock Dep. at 9624. It is disputed whether Chatman
appeared incoherent, confused, and delusional during the inteaviéwhetherhis ability to
function was severely impacted by a significant mental health disorder andtiveogn
deficiencies.Pl.’s LR 56.1(b)(3)(B) Stmt. (Officer Defs{)f 25, 56851, 60-61. To the contrary,
each Officer Defendantwho had prolonged interactiongith Chatman attestthat each was
unawarethat Chatmarsuffered fromany psychological issues or cognitive deficiencidhat
said it took less than 10 minutes fmtake staff memberat Cook County Jail to determine that
Chatman should be admitted for an indefinite period intoMeatal Health Acute Care i,
which servedonly one half of one percent of the jail population. Pl.’s LR 56.1(b)(3)(B) Stmt.
(Officer Defs.) 11 25, 5661, 60-61; Pl.’s LR 56.1(b)(3)(B) Stmt. (SAO Defs.) 11 53-54.

During theinterrogationsat the police statignChatmannever stated that he attacked
Riggio, that he committed the rape, or that he wakedDaley Center on May 24, 200Boock
Dep. at 145:1#24. By 7:45 p.m., lhe crime lab resultsdicatedthat Riggio’s rape kit and
clothing testednegativefor the presence afemen Pl.’s LR 56.1(b)(3)(C) Stmt. § 99The lab
was still processg Riggio’s underwear.ld.; seeid. { 103 (reported at 10:45 a.m. on 5/25/02
that underweartested negatiye Holmes left the police statioat 8 p.m, without having
approvedcharge against ChatmanPl.’s LR 56.1(b)(3)(B) Stmt. (SAO Defs.) 1 48.

At 9:30 p.m., Chatman wakakento the lockup. Pl.’s LR 56.1(b)(3)(C) Stmt. §.5At
9:55 p.m., LietenantWalsh brought Chatman from the lockigoa different room stating that

the reason fosigninghim out oflockup wasan “interview” 1d. § 58. At that point Chatman

10



had been in custody for about twelve hours wittanithing to eat odrink.® Id. § 54; Boock
Dep. at 133:22134:11, 135:24; seePl.’s LR 56.1(b)(3)(C) Stmt. | 52ee alsdOfficer Defs.’
Ex. 1, Roberts Dep. at 116:23-117:13, 118:5-9.

The partes dispute what occurred nextccording to Chatman, &hineselooking”
officer—who is presumably Defendant Kriston Kato, the only offafeAsian descendn duty at
the Harrison and Kedzie police statidmt night—enteredthe room, and Kato an@hatman
were the only people inthe room’ Pl’s LR 56.1(b)(3)(C) Stmtf{ 59-60 Pl.'s LR
56.1(b)(3)(B) Stmt. (Officer Defs.) §5. Kato proceeded tdhreaten intimidate, and abuse
Chatman who was hadcuffed to the ring on the wall and could not movePl.’s LR
56.1(b)(3)(B) Stmt. (Officer Defs$)y 52 79 seeDefs.” Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stmt.
1 59.

Chatman contends thKato made the following statements to him. FKsito said,’you
know you did the crime raping Susan Riggiad don't tell me that you didn’'t because | know
you did it.” Pl.’s Ex. 3, Chatman Dep. pt. 1, at 27734, 278:19-24.Kato angrily scolded
him, saying “[Y]ou know you did the crime of rape . . . and pulled her panties down, bumped
her head all against the dé'sénd threatened her with scissolg. at 280:8-13; SAO Defs.’ Ex.

B, Chatman Dep. at 57:248. But Chatmaulid not agree Pl.’s Ex. 3, Chatman Dep. pt. At
280:8-13 SAO Defs.” Ex. B, Chatman Dep. at 57148. Kato orderedChatman to admit to

Holmesand the thersthat he hadapedRiggio. Pl.’s Ex. 1 Chatman Deppt. 2,at 17:79; Pl.’s

6 Detectiveswere responsible for ensuring that Chatman was fed at Area 4apr24] butneither

Boocknor Roberts savanybody give him food anttheyhad no knowledgahetherhe was fedhat day.
Boock Dep. at 133:22234:11, 135:24; seePl.’s LR 56.1(b)(3)(C) Stmt. | 52pe alsdfficer Defs.” Ex.

1, Roberts Dep. at 116:2B17:13, 118:59. When a suspect is in an interview room, detectives have to
purchase a meal for the person intodg out of his or her own pocket. Pl.’s LR 56.1(b)(3)(C) Stmt. | 46.

7

179.

Kato had not been assigned to tmeestigation, and his name daes appear on any reportid.

11



Ex. 3, Chatman Demt. 3 at 281:35. According toChatman “[a]fter | wouldn’t say . . what
he wanted me teay as far as the lie that | didlJithe used physical abuse to me,” Pl.’s Ex. 3
ChatmarDep. pt. 1at 279:17, because Kato was “very angry” that Chatman waotlgb along
with what Kato was sayinggd. at 280:7/282:11. He contends th&fato struckhim in the head
onthe left side of his faceld. at 278:4-11. After Kato struckChatmanChatmarslumped over,
his whole bodywent numb from the blowand he almost fainted.ld. at 282:12283:10.
Chatman was nervous and afraid. Pl.’s LR 56.1(b)(3)(B) Stmt. (Officer De32.)

When Kato looked like he was going to strike Chatman a second Bih'e,EX. 3,
Chatman Dep. pt. 3, at 282%, Chatmaragreed that he woukhyhe had donet, buthe sayse
did not actually confesdd. at 281:3-5. Accordingo Chatman{| stopped him because | didn't
want him to beat myrains ouf. Id. at 279:2224. Kato then toldChatmaneverything that
supposediytook placeand coached himsto what he should satp Holmes and the officers
when he admitted to the crimdd. at 282:6-11, 284:511. Defendants deny that Kato ever
spoke to Chatman. Defs.’ Joint Resp. Pl.’s LR 56.1(b){33¢&t.{ 59

At 10:00 p.m., Walsh assigned Detective Roberts to the case. Pl’s LR 56.1(b)(3)(B
Stmt. (Officer Defs.) 1 56 Officer Defs.” Ex. 1, Roberts Dep. 60:19-20. Defendants assgr
and Chatmanehies thatshortlyafter 10:30 p.m.Chatmarconfessed to Roberts. Officer Defs.’
LR 56.1(a)(3) Stmt. T 56; Officer Defs.” Ex. 1, Roberts De®al9-20; 84:21-85:2; 86:1%
87:17;149:9451:20; 153:15154:8 Chatman states that del not speak to anyone in the room
after Katqg and that after Katoleft, Chatmanoveheard a phone conversaticliring which
Holmeswas toldto return to the stationPl.’s LR 56.1(b)(3)(B) Stmt(Officer Defs.) § 56; PI.’s
Ex. 1, Chatman Dep. pt. 2 at 18:2®:1. It is undisputed that Roberts called Holmes at

midnight. Holmes Dep. at 277:2R2. As such, viewing the record in Chatman’s favbis

12



reasonable to infahat Kato interrogatd Chatman forapproximatelytwo hours from 9:55 p.m.
until midnight.

Theparties also dispute what occurred when Holmes returned to the police stdtioa
a.m on May 25, 2002. Pl’s LR 56.1(b)(3)(C) Stmt. J 5Defendants stafeand Chatman
contests that he orally confessed to Holmes regarding the details of dhme Pl’s LR
56.1(b)(3)(B) Stmt. (SAO Defs.) 1 53According to Chatman, he did not confess to Holmes or
anyone that night, and the officers and Holmes then forced himttotgeDaley Centeagainst
his wishes. Pl.’s LR 56.1(b)(3)(C) Stmt6§; Pl.’s Ex. 1, Chatman Dep. pt. 2 at 285 At this
point, Holmes had not approved any charges against Chatman. Pl.’s LR 56.1(b)(3)(B) Stmit.
(SAO Defs.) 1 47.

It is undisputed thatat approximately 2:00 a.mHolmes, Roberts, Midona, and Walsh
(the “Walkthrough Defendant$took Chatman, in handcuffs and leg irotesthe Daley Center
for a “walk-through” thatlasted over an hourld. I 58; Pl.’'s LR 56.1(b)(3)(C) Stmt. § 6@ut
the parties’ versions oivhat transpired while at the Daley Centiiverge. According to
Defendants, Chatman led tNéalkthrough Defendants tearious places in the Daley Center
explainingwhere he had been on the morning of May&iwell asvhereand howhe had raped
Riggio.? SAO Defs.’ LR 56.1(a)(3) 11 582. According to Chatmarhetold theWalkthrough
Defendants that he was nowhere near the lawmédhey would not listerandthe Walkthrough
Defendantgphysicaly directedhim where to gaandcoacheciim with nonpublic informationas
to whatto say. Pl.’s LR 56.1(b)(3)(B) Stmt. (SAO Defs.) 11 41,-82; Pl.’s LR 56.1(b)(3)(C)
Stmt. 1 69; Pl.’s Ex. 15, Roe Dep. 140:22; Pl.’s Ex. 16, Note from Roe.Chatman toldhe

Walkthrough Defendantthat the“Chinese-looking”officer had beaten him and that the officer

8 ASA Holmes and the detectives claim that Chatman told them thexitezl (and entered the
previous day) the Daley Center at the southwest corner, near the foulis@st ¢o Washington and
Clark Streets.Pl.’s LR 56.1(b)(3)(C) Stmt. { 8.
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had told him what to say step by stepl.’s LR 56.1(b)(3)(B) Stmt. (SAO DefsY)62; Pl.’s LR
56.1(b)(3)(C) Stmt. | 70; Pl’'s Ex. 1, Chatman Dep. pt. 1 at97B3-15; 48: 1822; 56:6-8.
According to Holmes, this was the only occasion during hisecpareer that headwalked a
suspect through a crime scerfél.’s LR 56.1(b)(3)(C) Stmt.  79.

After departing the Daley Centand having been in custody for about 19 hoths,
Walkthrough Defendants finallyor the first timegave Chatman something to ead drinkand
brought him back to the police station at Harrison and Kedzie Y 91. Robertslocked
Chatmanin an interview room, rather than the legf, where he couldotlie downor make a
phone call Id. T 93. At this time,Holmes still had not approved charges against Chatman. Pl.’s
LR 56.1(b)(3)(B) Stmt. (SAO Defs.) T 47.

V. Chatman Is Charged

When Chatmamwokein the interview room on May 25, 2008e wasshowna 9-page
statemenbf confessiorthat Holmes had handwrittenid. 1 104 107. In Defendants’ view,
Chatman had already confessed to Holmes prior to the-timadlkigh at the Daley Center, and
Holmes had drafted the statement based solely on what Chatman had told him during that
confesson. Defs.’ Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stfiff.94-128 According to Chatman,
he had not previously confessedHolmes andthe written confessionvas fabricated tanclude
information that Holmesand thedetectives hadearned fromwitnesses andhe forensiclab
results Pl’s LR 56.1(b)(3)(C) Stmt{]] 94-128. It is disputed whether it was obvious to
Holmes thatChatman wasinable to read or understand the statenbefdre he signed.itPl.’s
LR 56.1(b)(3)(C) Stmt{1106, 108-09;seePl.’s LR 56.1(b)(3)(B) Stmt. (SAO Defs.) 7Y-531.
Holmes approved the charges against Chatman on May 25, 2002. Pl.’s LR 56.1(b)(3)(B) Stmt.

(SAO Defs.) 1 47.
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VI. Anonymous Detective/Officer's LetterRegarding Chatmaris Coerced Confession

Chatman wadound guilty after a jury trial on January 29, 200DPS Defs.” LR
56.1(a)(3) 1 18. After Chatman’s jury trial, but befbeavasto besentence@dn March 4, 2004
Administrative Sergeant MatthewBrown of the CPD Internal Affairs Division (also not a
defendant herakeceived a envelopan February 2004.1d. 1Y 16,22. The envelope contained
three documents: (1) a memorandum, dated May 27, 2002, froam “Anonymous
Officer/Detective”to “Internal Affairs” and “Office of Professional Staards/Melissawillis™;
(2) a photocopy of the front of aenvelope marked “ber-Departmental Correspondericand
(3) a page with a single sentence stating, “As you can see, | initially semeploit via inter
office mail, but to no avail Id. 11 24-25.

The memorandum stated the following:

| would like to remain anonymous. | too am an
officer/detective at the 11th District Harrison/Kedzie Station, so it
would not be in my best interests to reveal my identity. Majority
of the officers and detectives are knowledgeable about Detective
Kato’s brutality towards suspects held in custody. The complaints
alleged against Kato are numerous, however, what | am about to
tell you is not a district norm.

On or about May 25, 2002, Detective Kato beat gpects
into signing a confession. The suspect is homeless and was
apprehended for the assault/rape of a woman in the Daley Center.
The suspect denied the rape and said he was no wathedaaley
Center. Detective &o hit the suspect and shouted “tek iyou
did it”” The homeless suspect said one last time “did what? |
didn’t do nothing. | don’t, don't, don’t know what you are talking
about.” Detective Kato hit the suspect with such a blow that last
time that the suspect groaned from sheer pain and doubled over
grasping for air.That blow | thought would kill him for sure. The
suspect then said “whavhat-whatwhat do you want me to say?
Kato said T wantyou to say you raped that woman.” By this time,
Kato had the assault/rape victim's total actoof the assault.
Kato took the victimgsic] account of the assault, word for word
and laid it out for the homeless suspect to sign. The suspect didn’t
even read it and didn’'t know what he was signing. The suspect
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was denied a phone call, instead Kaild the suspect, “you are
homeless. Who are you going to call, the other homeless people at
the Gardens?[’]
It is a well known fact from questioning and the suspects

[sic] condition that he did not commit the assault. However Kato
stated that “they wanted someone to be accountable, so | gave
them someone. He’s homeless anyway, at least now (laughingly)
he’ll get three meals a day. That's my contribution to help feed the
homeless.”

OPS Defs.” Ex. 13, Command Channel Revie@R'S Review) at City Def CC012448.

After reading the contents of the enveloBeywn initiated a Complaint RegistéCR")
investigation withthe Office of Professional Standarfd©PS) that same mming. OPS Defs.’
LR 56.1(a)(3) T 26.Brown called OPSobtainedCR number 296034or the file typed up an
initiation report, attached theneelope and its contents to timétiation report, and sent alif the
documentgo OPS Id.

The OPSinvestigates specific kinds of police officer misconduct, including the use of
excessive force. ld. § 18. OPSofficersinvestigae CRsandclassifycomplains in one of four
groups:(1) “Unfounded; when the allegatio is false or not factual; (2Exonerateq’ when the
incident occurred but the actions of thecused were lawful and proper; (B)ot Sustained
when there is insufficient evidence either to provelisprove the allegation; or (4Justained’
when the allegation is supported bystantialevidence to justify disciplinary actiord. { 19.

As part of the investigation into CR 296034, OlRgestigator Nichelle Fractio(not a
defendant hereorducted annterview of Chatmarmat Cook Countylail on March 16, 2004 1d.
1 28. Fraction asked Chatmaa describe the circumstances leading to his confessibr] 29.
Chatman told her that, while he was seated in a rabthe police station, ‘@hinese” officer

threatened to beat him and then struck Chatmathemheft side of his templeOPS Review at

City Def CC 012443.Chatman saidhat he hadtold the officer hewould admit to committing

16



the rape because he did not want to get hit agdinChatman related to Fractitimat the officer
told Chatman all of the details of the rape and that the officer told him what to say in his
statement.ld.

Defendant KarenWojtczak an OPS investigator at the time/as assigned to the
investigation on April 16, 2004, and prior to that date, she had been unaware of the alleged rape
incident at Daley Centerld.  36. During the course of her investigation, Wojtczak read the
police department reports, reviewed evidence in @R investigativefile, and obtained
Attendance & Assignment A&A ") sheets thatonfirmed that Kato was on dutytae Harrison
and Kedzie police statioat the time of the allegedoerced confession. Pl.’s L56.1(b)(3)(B)
Stmt. (OPS Defs.) 11 36, 49.

After reviewingall of thesematerials Wojtczak concludedpn October 1, 2004hat the
CR was"unfounded” which meant she found the complaffalse or not factual SeeOPS
Defs.” LR 56.1(a)(3) 1Y 50 52. Wojtczak made this determination for three reaboss.
althoughshe knew about the May 27, 2002 memorandtating thatKato had used force to
obtain Chatman’s confession, Wojtczak nonetheless concluded thatothelaint was false
becausethe memorandunhad not been resubmitteantil February 2004, two years after
Chatman’s arrest. Pl.’'s LR 56.1(b)(3)(B) Stmt. (OPS Defsf 50. Second, e$pite the
memorandum havingorroborated Chatman’s account, a photo of Chattaken before the
alleged beating took place showed no injuiy. Third, althoughWojtczakwas aware¢hat Kato
had beerat thesamepolice station when the beatiadjegedlyoccurred and that both Chatman
and the anonymous detective/offickad described Kato as having beaten Chatmsime
determined that the complaint was falsecauseKato’s name did noappear on any police

reports nthe case Id.
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Wojtczak thenrecommended that the investigation be terminat8deOPS Defs.’ LR
56.1(a)(3)Stmt. 1 50, 52. Wojtczak’s conclusion and recommendation were approved by her
supervisorsElizabeth CarmodyCommander Steve Peters@md Deputy Chief Richard Kobel
(neither of whom are defendants) etobe~November 20041d. 1 51, 54. Wojtczak does not
recall any instance when she disagreed with any finding of the investigatier she was a
Deputy Chief of OPSOPS Defs.” Ex5, Wojtczak Dep. at 36:14—20.

Chatman’s conviction and sentence were affirmed on appeal in March 2006, and his
conviction became final in December 2006. OPS Defs.” LR 56.1(&)(8}). 1 17. After the
Cook County State’s Attornéy Office reinvestigated Chatman’s case2013, however,the
chargesagainst himwere dismissed, and Chatman was released from prisBh's LR
56.1(b)(3)(C) Stmt. T 4.Chatman was granted a Certificate of Innocenltk; see People v.
Chatman 66 N.E.3d 415, 418 (lll. App. C2016) (holding that Riggio is not a “victim” within
the meaning of the lllinois Rights of Crime Victims and Witnesses Act).

Legal Standard

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dféaw.
R. Civ. P. 56(a).The Court gives “the nemoving party the benefit of conflicts in the evidence
and reasonable inferences that could be drawn from@tdchocinski v. Mayer Brown Rovge
Maw, LLP, 719 F.3d 785, 794 (7th Cir. 2013\t summary judgment a court may not assess the
credibility of witnesses, choose between competing inferences or balanetathe weight of
conflicting evidence; it must view all the evidence in the @ @orthe light most favorable to the
non-moving party and resolve all factual disputes in favor of the non-moving pabotullahi v.

City of Madison 423 F.3d 763, 773 (7th Ci2005). The nonmovant “must establish some
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genuine issue for trial such thatreasonable jury could return a verdict in her fav@&drdon v.
FedEx Freight, Ing 674 F.3d 769, 772-73 (7th Cir. 2012).
Analysis

Officer Defendants

Chatman claimshat the Officer Defendants, by withholding exculpatory evidence that a
deputy was sleeping nearby when the sexual assault allegedly oceioladd his dueprocess
rights underBrady v. Maryland 373 U.S. 83, 87 (1963) Pursuant tBrady, the governmant
violates the Due Process Clause of the Fourteenth Amendment when it “fails wsaliscl
evidence materially favorable to the accusetMbsley v. City of Chi.614 F.3d 391, 397 (7th
Cir. 2010) (citingYoungblood v. West Virgini&47 U.S. 867, 869 (2006)). The duty to disclose
“extends to the police and requires that they similarly turn over exculpatpedching evidence
to the prosecutor.” Carvajal v. Dominguez542 F.3d 561, 566 (7th Cir. 2008) (citing
Youngblood547 U.S. at 870)seeKyles v.Whitley, 514 U.S. 419433-34 (1995; Newsome V.
McCabe 256 F.3d 747, 752 (7th Cir. 200Rphrogated on other grounds by Manuel v. City of
Joliet, 137 S. Ct. 911, 920 (2017Jones v. Chicago856 F.2d 985, 995 (7th Cir. 1988)
(“[1] nformation undermininghe credibility of a government witness is within theoge of

Brady's rule.”).

9 Chatman has also sued the Officer Defendants for withholding exculpatidignce about the
24-+our Daley Center surveillance video recordimgpich does not show anyone fitting his description
entering or leaving the Daley CentetSee2d Am. Compl. 11 777, 17#79, 181. The Officer
Defendantdhave beemgiven sufficientnotice of theBrady claim based on the video, see Defs.” Ex. 8,
Walsh Dep. at 112:3424:5; id. Ex. 9, Holy Dep. at 17:420:17; Roe Dep. at 135:2236:1, 141:22
149:24;id., Ex. 58, Barrett Dep. at 59:230:3, andhey failed to address the issue in thaening brief.
Accordingly, the Court deems the issue waifed purposes of summary judgmentSeeSilais v.
Sessions 855 F.3d 736, 7421.5 (7th Cir. 2017),cert. denied 2018 WL 942440(Feb. 20, 2018)
Therefore, Count IV based on tBé-hour Daley @nter surveillance video recordingmains for trial. In
addition, because Count V (Conspiracy), Count VI (Failure to Intervene)Caundt VII (Supervisor
Personal Involvement) are based on the video recording, these counésralgofor trial.
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The elements of &8rady violation are: “(1) the evidence at issue is favorable to the
accused, either being exculpatory or impeaching; (2) the evidence must bavaippressed by
the government, either willfully or inadvertently; and (3) there is a reasopatib@bility that
prejudice ensued-in other words, ‘materiality.” Carvajal, 542 F.3d at 5667 (quotations
omitted) (citingYoungblood 547 U.S. at 86970); seeUnited States v. Bagle®#73 U.S. 667,
676 (1985). Evidence is “favorable to the accused’‘ifcould reasonably be taken to put the
whole case in such a different light as to undermine confidence wretbet™ Saunderskl v.
Rohde 778 F.3d 556, 561 (7th Cir. 2016) (quotikgles 514 U.S. a#135). ‘Patent exculpatory
evidencé that is exculpatory on itsface is Brady material, whereas|[l] atent exculpatory
evidence’that“requires processing or supplementation to be recognized as exculpatory,” is not
United States v. Gray48 F.3d 562, 56{7th Cir. 2011) “Evidence is “suppressed” where it is
notdisclosed “in time for the defendant to make use of it” and it “was not otherwidald®ado
the defendant through the exercise of reasonable dilige@aVvajal, 542 F.3d at 567.

The Officer Defendants contend that the evidence of Copeland sleeping nekt)disor
not exculpatory or impeaching, (2) was not intentionally suppressed, and (3) was @herwis
available through the exercise of reasonable diligehcén addition, they argue that there is
insufficient evidence of a conspiracy to violate man’s Brady rights under either federal or
state law.As a result, the Officer Defendants their individual capacitiegontend that they are

entitled to qualified immunity.

10 The Sheriff Defendants adopt the Officer Defendants’ arguments that tlemnewidf a sleeping

deputy is not exculpatory or impeaching and was otherwise available thremughdrcise of reasonable
diligence. SeeSheriff Defs.” Mem. Law Supp. Summ. J. at 2.
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A. Whether the Evidence is Exculpatory or Impeaching

The Officer Defendants assert that, because the sleeping deputy did not see another
person hanging around or sexually assaulting Riggio, the sleeping depstyisotey has no
exculpatory or impeaching value whatsoever. They rel\Bighanski v. County oKaneg in
support. 550 F.3d 632, 6485 (7th Cir. 2008}! In Bielanskj the plaintiff, who had been
acquitted of sexually assaulting a child, sued investigators, alleginghthahad violated her
rights underBrady by withholding evidence that the child had been medicated for ADHD,
assigned to special education classes, was difficult to control and discipline,dapceiausly
disrobed himself and othersld. at 643. The Seventh Circuit affirmed the district rtsu
granting of a motion to dismiss based on qualified immunity, stating that, whilevithenee
could have been used to impeach the child, it was not exculpatory and would not have resulted in
a dismissal of the chargeH.

But the circumstances here are quite differenMiewed in Chatman’s favor, the facts
show that Riggio’s office door was open during the attack, she screamed “Deputy, "Deputy
loudly at least three times, and she hit the assailant with a chair as she éought life, all of
which occurred before the Daley Center was open to the pub&oambient noise would have
been minimal. Pl.’s LR 56.1(b)(3)(B) Stmt. (Sheriff Defs.)  15; Pl.’s LR 56.1(Q)3tmt.

7; Riggio Dep. at 158:881:23, 168:14169:7, 173:1621. Meanwhile Copelandvas sleeping
in an office 10 yards away and was awakened by the sound of radios as deputiesaterved |
Pl’s LR 56.1(b)(3)B) Stmt. (Sheriff Defs.) {1 9.This is not a case in whicinference upon

inferencemust be made in order for the esrtte to be exculpatory. Rather, this evidence is

1 It is questionable wheth&ielanskis holding remains viable, given the Seventh Circuit’s holding

in Bianchi v. McQueen818 F.3d 309, 320 (7th Cir. 2016), that a person acquitted at trial can never
establish the prejudice required un8eady.
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exculpatory on its face. If given the opportunity, Chatman’s defense counsel coeldatiad
Copeland as a witness at trial to show that the attack did not happen.

Moreover, the importance @opelands testimony is further magnified by the absence of
physical evidence. There were no fingerprints, palm prints, DNA, semen, haod, bbers,
shoe prints, skin under Riggio’s fingernails, or any other physical evidence gy Rher
clothes, or elsewhere that tied Chatman to the crime scene, or to anywherdmld¢y Center
for that matter. The only person who was present near the scene of the ail®egedanc who
could contradict Riggio’s testimony was Deputy Copeland. In the same vepglaids
testimony could also have been used to more effectively-es@saine the government’s expert,
Dr. Temple. Although Dr. Temple explained away the absence of physical eviemge
Chatman to the crime, Chatman’s counsel could have asked Dr. Temple whether, based on
Copeland’s testimony, anothplausiblereason for the absence of Chatman’s DNA was that the
crime never happened. Accordingly, the Court denies the Officer Defendamtshary
judgment on this ground.

B. Whether the Evidence Was Suppressed

The Officer Defendantslso contend that there is no evidence that they intentionally
suppressed this evidente.However, to prove a section 19B8ady claim, a plaintiff need not
prove that a defendant acted intentionally but, rather, mtedlesh that the defendant “act[ed]
either knowingly or with deliberate, reckless indifferenc8teidlv. Fermon 494 F.3d 623, 631
(7th Cir. 2007) (citingJones 856 F.2d 99293); see Pattern @il Jury Instructions of the

Seventh Circuit 7.142017).

12 The Officer Defendants’ summary judgment motion, memorandum, and statemexutisdaf hot

address whethethe Officer Defendantsother than McGreal and Penknowingly suppressed the
sleeping deputy evidence, and thus the argument is desaieeld for purposes of summary judgment.
See McKinney v. Office of Sheriff of Whitley G3%6 F.3d 803, 808 (7th Cir. 201@&tating that “[the
district court was entitled to seek specific guidance through the fecord
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According to the Officer Defendants, McGreal secgndssed Cartrette’s reason for
telling him about the sleeping deputy and speculated that Cartrette measlyseeking
McGreal's assistance in disciplining the deputy. Officer Defs.” LR 6.3)d)@38. But there is
evidence in the record from which a reasonable jury could conclude that both McGreal and Pena
knowingly suppressed the evidence because the CPD detectives had decided to ipie the cr
Chatman.

First, viewing the disputed facts in Chatman’s favor, the record showsthday 24,

2002, Cartette told McGreal, and Neibauand Roe told Pena, about the sleeping deputy. Defs.’
Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. § D&fs.” Joint Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. 1Y

23, 25. When Cartrette asked McGreal, and Roe asked Pena, to interview the deputy, both
McGreal and Pena indicated there was no need to speak to the deputy because thedpmlice ha
suspect in custodyPl.’s LR 56.1(b)(3)(C) Stmt. 1#1, 26; Officer Defs.” Ex. 17Cartrdte Dep.

at 112:13113:19; Pl.’s Ex. 15, Roe Dep. 888:14-139:11 A reasonable jury could infer from
theofficers’ identical responsekat there was a concerted efforstgppress Copeland’s account
Moreover,McGreal further explained to Cartrette at around 5:00 p.m. that day that the suspect
had confessed and that it was a “done deal.” Offieds.” Ex. 17, Cartrette Dep. at 112-11B;
seePl.’s LR 56.1(b)(3)(C) Stmt. { 48 (undisputed that Chatman had né¢ssed at that time).
What is more, although McGreal and Pena were aware of the sleeping dwejtiigr; of them
documented the information abdCibpelandn their police reports. Pl.’s LR 56.1(b)(3)(C) Stmt.

1 27. A rational jury could conclude frorhesse facts that McGreal and Pena knowingly
concealed exculpatory and impeaching evidence because they did not want to Bgmie t

investigation’s singular focus on Chatman.
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C. Whether the Evidence Watherwise Available

Next, the Officer Defendan@rguethat the existence of the sleeping deputy could have
been discovered by Chatman’s criminal defense counsel, had he exercised readgetie.d
“[T]he government will not be found to have suppressed material informatiort ihtbemation
also was available to a defendant through the exercise of reasonable diligénce.’v. Pfister
880 F.3d 857, 8677th Cir. 2018). Reasonable diligence, howevelpes not require defense
attorneys to seek evidence they “had nsoeao believe existed.Boss v. Pierce263 F.3d 734,

743 (7th Cir. 2001). “[D] efense counsel cannot be expected toweishesses about matters

completely unrelated to the witness’s role in tase. A contrary conclusion would require

defense counsel to conductishing expedition with every . . . potential defense witness.. . .
Reasonable diligence does not require such a pracldeat 741.

In the present case, no police report mentioned the sleeping deputy. Pl’s LR
56.1(b)(3)(C) Stmt. 11 20, 24, 27. 31, 32, 33; Cartrette Dep. at-P:BMokstad Dep. at
64:19-21. Absent clairvoyance, Chatman’s counsel had no reason to believe that the sleeping
deputy existed. Pl.’s LR 56.1(b)(3)(C) Stmt. 1Y 152, 154,398 Because the police refor
did not state that anyone had mentioned the sleeping deputy, a rational jury could find that
Chatman’s counsel was not required to question every potential defense sitessesubject
matter outside of his or her designated role. Accordingly, the Court declines tegranary
judgment on this basis.

D. Conspiracy to Violate Chatman’s Brady Rights

The Officer Defendantfurther argue that there are no triable issues of fact regarding
Chatman’s federal and state conspiracy claims based omitigiolding exculpatory evidence.

“To establish conspiracy liability in a 8§ 1983 claim, the plaintiff must show thathfl) t
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individuals reached an agreement to deprive him of his constitutional rights, and {2abs/én
furtherance actually deprivddm of those rights. Beaman v. Freesmeyer76 F.3d500, 510
(7th Cir. 2015). Undelllinois law, “the elements of a civil conspiracy are: (1) a combination of
two or more persons, (2) for the purpose of accomplishing by some concerted gicgpare
unlawful purpose or a lawful purpose by unlawful means, (3) in the furtherance of whicfi one
the conspirators committed an overt tortious or unlawful aétritz v. Johnston807 N.E.2d
461, 470 (. 2004).

The Officer Defendants provide a single tda in support of their argumentSee
Officer Defs.” Mem. Supp. Summ. J. at-115; Officer Defs.” Reply at 23.5. Theypoint to a
portion of the Second Amended Complaint, ECF No. 324, in which Chatman alleges that Riggio
had targeted Chatman as the taly for a lawsuit schemelFrom this, they postulatihat there
can be noconspiracy to suppress exculpatory evidence if the victim is motivated toyfalsel
accuse someone. But just as the nonmovant is required to go beyond the pleadings to survive
summay judgment, se€elotex v. Catreftd77 U.S. 317, 324 (1986), so must the mov&ee
McKinney 866 F.3dat 808-09 (stating that the party seeking . . . summary judgment must
support his factual assertions . . . with citations to particular parts of the fisatetize record”
(internal quotations omitted)):[W] hen a party fails to develop the factual basisand draws
instead on bare conclusions, the argument is deemed waiVRadrier v. Doyle 40 F. Appk
211, 213 (7th Cir. 2002)Because their brief fails to point &myrelevant evidencen support of
this argument, the Coudeems waived the Officer dlendant’'s argument in support of their
motion for summary judgment as to Chatman’s federal and state law congpaiatyin Counts

V and X.
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E. Qualified Immunity

“Qualified immunity protects officers performing discretionary functiorsnf civil
liability so long as their conduct does not violate clearly established statutepnstitutional
rights that a reas@ble person would know abdutBurritt v. Ditlefsen 807 F.3d 239, 249 (7th
Cir. 2015) (internal quotation marks omitted). When armf#dat raises qualified immunity as a
defense, the plaintiff has the burden of establishing that the defense is inapplMabtafa v.

City of Chi, 442 F.3d 544, 548 (7th Cir. 2006)[T] wo questions are pertinent to the defense of
gualified immunity: whether the facts alleged show that the state actor violated a constitutional
right, and whether that right was clearly establishddanes v. Zurick578 F.3d 491, 493 (7th

Cir. 2009) (citingPearson v. Callahan555 U.S. 223, 232 (2009)).With respet to a Brady
claim, the qualified immunity issue is not whether the officer knew he had to disclose
exculpatory information; rather, the question is whether it was clearly ebtblihat the
information the plaintiff claims the police failed to disclose weasulpabry or impeaching
Carvajal, 542 F.3cht569 Bagley 473 U.S. at 676—77.

For the reasons discussed above, Chatman has met his burden of establishing that the
gualified immunity defense is inapplicable at the summary judgment stage. VYidken
disputedand undisputed facts in the record in Chatman’s favevas clear at the timthat the
deepirg deputy evidencevas exculpatory or impeaching.In addition, whether McGreal and
Pena knowingly suppressed the evidence depends on disputed issues aiddygt.alreasonable
jury could view the record and conclude that the evidence was otherwise unavdtabtbese
reasonsthe Court denies the Officer Defendants’ motion for summary judgment as to I€ount
and that portion of the Sheriff Defendants’ motion that adopts the Officer Defehdant

arguments
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Il. Sheriff Defendants

Chatmanalso asserts Brady claim againsthe Sheriff Defendants based on the sleeping
deputy. These Defendantsiclude Sheriff's DeputiesMichael Cokely, Maria Mokstad, and
Burrough Cartrette The Sheriff Defendants contend that they owed no duty uBdsly
because they were not part of the prosecutorial team. They also contend thdidtimey
knowingly suppress thevelence about Copeland. Based on these arguments, the Sheriff
Defendants, in their individual capacity, assert that they are entitlec@liieplimmunity.

A. Duty Under Brady

The Courtfirst addresssthe Sheriff Defendants’ argument th@artrette, Cokely, and
Mokstaddid not owe a duty undddrady because thewere not part of the prosecutorial team
In support, the Sheriff Defendants relylenco v. Angarone291 F. Supp. 2d 755, 760 n.4 (N.D.
lll. 2003). Inlencq the district courheld that local police officers owed no duty un8eady
with regard to the plaintiff's federal criminal trial because they playegart in the federal
investigation.ld. at 760—61.

But even if the @urt were to findlencopersuasive, the Seventh Circuit has stated that
“[t]he government’s duty to disclose favorable evidence extends beyond evidence in its
immediate possessidn evidence in the possession of other actors assisting the government in
its investigatiort. United States v. Walker46 F.3d 300, 306 (7th Cir. 2014) (citation omitfed)
seeKyles 514 U.S. at 43334. Here, Walker is the more apposite case because the Sheriff
Defendantsssisted the investigation by securing the crime scene, interviewing Rog@ining
a description of the alleged perpetrator, interviewing other witnesses, and pronfdingation
to CPD detectives with the goal of prosecuting the perpetiatdhe sexual assaultPl.’s LR

56.1(b)(3)(C) Stmt. 11 386; Pl.’s LR 56.1(b)(3)(BStmt. (Sheriff Defs.) 17 3234, 37, 38, 43,
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48. 61-63. Because a reasonable jury could fthdtthe Sheriff Defendants assisted the CPD in
its sexual assault investigation, the Court declines to grant summary pidgmihis ground.

B. Whether the Evidence Was Suppressed

Defendants Cartrette and Mokstad next focus on the sé&maay requirement-that the
evidence be suppressed. As noted above, a plaintiff asseBiaglyaclaim must establish that
the defendant “act[ed] either knowigigor with deliberate, reckless indifference.Steidl v.
Fermon 494 F.3d 623, 631 (7th Cir. 2007) (citidgnes 856 F.2d 99293); seePattern @il
Jury Instructions of the Seventh Circuit 7(2017).

As an initial matterChatman concedethat Sheriff Deputy Michael Cokely was not
aware ofCopeland’s presengaior to this litigation. SeePl.’s LR 56.1()(3)(B) Stmt. (Sheriff
Defs.)Y 55. Accordingly, the Court grants the Sheriff Defendants’ summary judgmeonrasti
to Chatman’sBrady and conspiracy claims against Cokely based on the sleeping deputy in
Counts IV andv, respectively.

Mokstad and Cartrettargue thathey did not suppress evidenfme different reasons.
Mokstad statesthat she did not tell anyone aboGbpeland,Sheriff Defs.” Ex. E, 2/10/15
Mokstad Dep. at 64:121, but that is because she was never awahenofSheriff Defs.” Ex. E,
2/10/15 Mokstad Dep. at 64:12—-18. By contrast, Cartrette contends that Mokstad knew about the
sleeping deputy, told Cartrette aboutGgrtrette Dep. at 88:B8:5; 133:14;seeSheriff Defs.’
Ex. R, Copeland Disciplinary Report at Chatman/CCSO 00847, and, in turn, Cartreliedfulfi
his disclosure responsibilities by telling Detective McGreateCartrette Dep. at 109:110:4,
111:14-1123; Pl’s Ex. 61, 1/31/07 Cartrette Dep. at 1052F 107:57. But when ASA

Holmes interviewedCartrette and Mokstatbr a statemen&about their knowledge of the case,
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neither of them mentioned Copelan8eeHolmes Dep. at 188:2389:17, 252:310; Cartrette
Dep. at108:23-109:9.

As such, as to Mokstadhenthe disputed and undisputéttsare viewedn Chatman’s
favor, Mokstad told Cartrette aboGopeland but shewithheld that information from Holmes
A rational jury could find that she sugssed exculpatory evidenlog doing so.

And as for Cartrette,hie summary judgment recordpportsthat, althoughhe spoke to
McGreal about the sleeping deputy in the morning of May 24, 20@&rette Dep. at 67-32,
Cartrette alsavithheld theinformationfrom Holmes A rational jury could find thahe too
suppressedxculpatory evidencky doing so.

Mokstad and Cartrette assert that they are shielded, in their individual Esgpdontm
Chatman’s due process claim by qualified immuni®&yg noted,in the context of Brady claim,
the qualified immunity issue is not whether the officer knew he had to disclosega&ocyl
information; rather, the question is whether it was clearly established thatfdhaation the
plaintiff claims the police failed to disclose wasculpabry or impeachingCarvajal, 542 F.3d
at569 Bagley 473 U.S. at 676—77.

For the reasons discussed above, Chatman has satisfied his burden of showingatat least
this stage of the litigation, that Mokstad and Cartrette should not be affordéseduamunity.
As explaired aboveit was clearly established that thieeping deputy evidenegas exculpatory
or impeachingand a reasonable jury could view the record and conclude that the evidence was
otherwise unavailable. In addition, whether Mokstad and Cartrette knowimghressed the
evidence depends on disputed issues of fact.

The Court grants the Sheriff Defendants’ motion as to in CountanV against

Cokley. Because no other claim remains against him, the Court dismadsadyg & a defendant.
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The Court, however, denies the Sheriff Defendants’ motion as to Count IV as to Mokstad and
Cartrette. Because the Sheriff Defendants’ summary judgargnmens as toCounts V,X,
XIl, and XIlII hinge on thecompletelack of viability of Count IV, the motion is denied as to
those countas well.
IIl.  SAO Defendants

Chatman alleges that Holmes coerced his confession in violation of his Fifth Amendment
right against selincrimination (Count I) as well as his Fourteedimendment substantive due
process rights (Count Il). In addition, Chatmassertsthat Holmes detained him without
probable cause in violation tthe Fourth Amendment prohibition against unreasonable seizures
(Count 1l1). Chatman alsdaims that Holmes fabricated evidence by creating the false report of
Chatman’s confession andthheld exculpatory evidence regarding the sleeping deputy and the
24-hour surveillance tapall in violation of his Fourteenth Amendment procedural due process
rights (Count 1IV). Chatmaadditionally asserts thaHolmes conspied with investigatorsand
failed to intervendo preventtheir violation of Chatman’s constitutional righfSounts V and
VI). Finally, Chatman accuses Holmes of maliciously prosecutingihtemtionally inflicting
on him emotional distress, as well@mnspiring with others to dsoin violation of lllinois law
(Counts VIII, IX, and X) According to Chatman, Defendant Alvaréaied in her official
capacity as State’s Attorney) and CoGbkunty are liable based orrespondeat superioand
indemnification(Counts XII and XIlI).

The SAO Defendantgaise numerous grounds as to why summary judgment should be
granted in their favor. They initially contend that Defendant Holmes did not cobatené@h’s
confession or fabricate evidence (Counts | and Il). Second, they assdretaaise Defendant

Holmes acted as a prosecutor atralevanttimes, absolute prosecutorial immunity bars all
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claims against hirrand hethushad no duty to intervena the actions of the Officer Defendants.
Third, in the alternative, they opine that Holmes should be provided qualified immurotyhes t
Brady claim (CountlV). Fourth, they argue that because summary judgment should be granted
as to all underlying claims against Defendant Holmes, the section 1983 coystarm, as well
as therespondeat supericand indemnification claims, also fail (Counts V, XII, axid). *3

A. Chatman’s Confession

Holmes argue there is no evidence that Chatman’s confessuas coerced or that
Holmes patrticipated in the coercio®n the other hand hatman asstxthatthe facts show that
Holmesdirectly extracted an involuntary confession.

“The voluntariness of a confession depends on the totality of circumstances, including
both the characteristics of the accused and the nature of the interrdgiitiony. Wise 880
F.3d 831, 845 (7th Cir. 2018kiting Schneckloth v. Bustamontél12 U.S. 218, 2261973)).
Factors relevant to determining whether a confession is voluntary ane: défendant’s age,
education, intelligence level, and mentatestéghe length of the defendasitietention; the nature
of the interrogations; the inclusion of advice about constitutional rights; and tlué pkgsical
punishment, including deprivation of food or sleeplhited States v. Huert239 F.3d 865, 871
(7th Cir. 2001). “In assessing vahtariness, courts must weigh the tactics and setting of the
interrogation alongside any particular vulnerabilities of the susSpdaassey v. Dittmann877

F.3d 297, 304 (7th Cir. 2017).

13 As noted earlier, the SAO Defendants’ summary judgment motion d@otms lIl, IV

(Exculpatory Evidence based on 24-Hour Surveillance TapeN#indSee supran.3. And although the
SAO Defendartt state that they sesummary judgent as to Chatman&atelaw intentional infliction

of emotional distress (IIED) (Count IX) andrespiracy (Count X) claims, they meretcorporate the
Officer Defendants’ argumentsSeeSAO Defs.” Mem. Law Supp. Mot. Summ. J. at 21. The Officer
Defendantsarguments, hoever,do not address the stdtav IIED andstatelaw conspiracy claim See
generally Officer Defs.” Mem. Law Supp. Mot. Summ. JAccordingly, the Court need not address
Counts lll, IV (surveillance tape), VIII, IX, or X against the SAO Defants.
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“Physical abuse may be the ultimate coercion, but the Supreme Court has long
acknowledged the potency of psychological coercion as”wdll. In fact, an involuntary
confession “can serve as a basis of a § 1983 claim against the police offsgmmasible even
though no physical force was used in the extraction otdméession.” White v. Rochford592
F.2d 381, 383 (7th Cir. 1979):Whether police have employed sufficiently coercive tactics to
render a confession involuntary is a legal question. But the answer depends oningnderly
historical facts. Hurt, 880 F.3dat 846(citation omitted) Only where a “defendant[] accept[s]
all historical facts[construed]favorably to the [plaintiff] and argue[s] that those facts do not
show that . . . [the plaintiff's] confessiaves involuntary, . . . [i® cour} in aposition to answer
the ultimate legal questidn.id.

As for Chatmars mental condition the parties dispute whethée was noticeably
cognitively impaired, confusedncoherent, and delusionalhen Holmes interacted with him
Pl.’s LR 56.1(b)(3)(B)Stmt. (SAO Defs. N1 54, 55; Defs.” Joint Resp. Pl.’s LR 56.1(b)(3)(C)
Stmt. | 3740, 109, 112, 123.According to Holmes, he had no difficulty understanding or
communicating with Chatman. SAO Defs.’ LR 56.1(a)(3) 1 54. According to Chatmhbas lze
long and well documented history of schizophrenia and experiencing symptoms of
schizophrenia, dating back to at least 1981well asbipolar disorder. Defs.’ Joint Resp. Pl.’s
LR 56.1(b)(3)(C) Stmt. 1 38Additionally, Chatman’s IQwvas 68, which is in thémild mental
retardationrange,”and hisoverall intellectual functioning was equal to or better thaly two
percent of individuals of the same agkl. Chatman also points to Neibauer’'s and Cernick’s
description of the man theljad seen days earlier wearing a Blackhawks jacket as being
confused, very hard to understand, and incoherent. Pl.’s LR 56.1(b)(3)(B) Stmt. (S&pDef

54. In addition, when Chatman was processed into Cook County Jail, it took only 10 minutes for
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intake personnel todeterminethat he was schizophrenic and delusional amd refer him
indefinitely to the mental health acute care unitichservedonly one half of one percent of the
jail population. Id.

The parties also disagrabout the nature of the interrogatiohhe following is the SAO
Defendants’ version of events. Chatman was given food to eat, cigarettesk® andhe was
allowed to use the washroom whenever he wished while at the police stddeis.” LR
56.1(a)B) Stmt. 169. Before Holmes leftthe police station at 8:00 p.m. on May 24, 2002,
Chatman toldHolmesthat he had been treated fine and that he did not need anything before
Holmes left Id. §55. Roberts called Holmest midnightrequesting that heeturn to the police
station because Chatman had confessétbberts.Id. 1149, 58 Holmesreturnedo the station
at 1:00 a.m. on May 25, 2002ndhadChatmanrsign aMirandawaiver. Id. 150, 51. Wile at
the police station, Chatman did not tdiblmes or any other officer that th€hinese-looking”
officer had hit him Id. 157. Holmesand the detectivdsroughtChatman @ the Daley Center at
2:00 a.m. and followed him around @eatman reouned hav he had committed the criméd.

1 58. A 10:00 a.m. on May 25, 2002, Chatman voluntarily signed a written confession that
Holmes hadirafted Id.  64. Chatman also signed his initials next to corrections that Chatman
himself had made the written statementd. § 66.

By contrast,Chatmars account of the interrogation is as follows. Aft@hatmanwas
arrested at 8:45 a.m. on May 24, 2002waesheld in custodyor over 24 hours, and during the
first 19 hours,he was nogiven anyfood ordrink. Pl.’s LR 56.1b)(3)(C) Stmt. q 54, 69.
Chatmarwasunable to lie dowrfior any significantlength oftime due to being handcuffed to a
ringon awall Pl’s LR 56.1(b)(3)(C) Stmt. 11 43, 64. Although he requesiad/yer a phone

call to his motherand his medicatigrhis requests gre denied.Id. { 56-51. Chatmanwas
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interrogatedby Boock and Mischka twice and Boock, Mischka, and Holases grouppnce

Id. 1111 47/52; Boock Dep. at 95:200:15 (cited in Pl.’s LR 56.1(b)(3)(C) Stmt. { 53)e was
then interrogated andeatenby a “Chinese-looking”officer until he promised to confess to
Holmes Id. 11 5861. WhenHolmes returned to the statiddhatmanstill did not confessand
Holmes stilldid notapprove chargesPl.’s LR 56.1(b)(3)(B) Stm{(SAO Defs.)] 47. Rather,
Holmes told Chatman that Holmes, Roberts, Walsh, and Midona were takirtg kv Daley
Center,and they forced him to go againsis wishes Id. § 50. Shackled and handcuffed,
Chatmanfollowed themaroundthe Daley Center Id. 11 50, 5862. During the walkthrough,
Chatman denied committing the crime and thieimthat he was innocent and tliae “Chinese-
looking” officer had beaten him and had told him what to say step by sigpf 62; Pl.’s LR
56.1(b)(3)(C) Stmt. | 70; Pl’'s Ex. 1, Chatman Dep. pt. 1 at97B3-15; 48: 1822; 56:6-8.
Nonetheless, HolmaeachedChatmanonwhere to go and what to s&pm approximately2:00

to 4:00 a.m. PL’s LR 56.1(b)(3)(B) Stn{BAO Defs.) 11 5862;Pl.’s LR 56.1(b)(3)(C) Stmt. |
69; Roe Depat 140:22-24; Pl.’s Ex. 16, Note from Roe. After the walkthrough, Chatman was
finally given something to eat and drink. Pl’s LR 56.1(b)(3)(C) Stmt. { @hen he was
brought backio the station, rather thaaking Chatmario the lockup where he could maka
phone calland lie downthe officerstook himto aninterrogationroom and handcuffed taring

on thewall. Id.  93. Five hours laterHolmes had Chatmansign a written statement of
confession fabricated by Holmasad placehis initials next tacorrections that Holmes had made
without Chatman’s input Id. 1194-120 Prior to signing it, Chatman told Holmes he did not
understand the written statement, and he was unable to read any portion of thenstatém
loud. Id. T 109. Afterwards, Holmes approved the charges against Chatman basedigmelkis

confession. Pl.’s LR 56.1(b)(3)(B) Stn(EAO Defs.)| 47.
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Because thenaterialfacts are disputedhe Court cannotonclude as a matteof law,
that Chatman’s confession was voluntai§eeHurt, 880 F.3d at 846 (stating that immunity is
precluded where a jury could find coercion based on disputed fad¥sether physical and
psychological coercive tacticeendered Chatman’s confession involuntaegpecially given
Chatman’s disputed mentstiate necessarilylepends on the credibility of the witnesses.

Furthermorea reasonable jury could conclude from the alfageés that Holmes(1) saw
that Chatman was plainly incoherent and delusional due to his unmedicat@dophrenic
condition; (2) knew that Chatman had been repeatedly interrogdbedl still professed his
innocenceand never confessed @nyone that he had raped Rigg(@) was awarethat a
“Chinese-looking’officer hadbeaten Chatmaand had told Chatman what to say to Holngés
heard Chatman declare his innocence during the walkgh; (5) nonetheles$ed and coached
Chatmanduring the walkthroughwvith incriminating information about the criméb) fabricated
Chatman’s written statement of confession based on detaisaimeed from the detectivesnd
lab results (7) had Chatman sign@nfession that Holmes knew Chatman did not understand;
(8) fabricated caections to the confession and had Chatman sign his initials next tointhem
orderto create the falsappearancéhat Chatman had understood the written statement; and (9)
fabricated aeport thatstatedhe had witnesse@hatmanvoluntarily confess. Accordingly, the
Court denies summary judgment based on the argumaniiolmeseithercoercel Chatman to
confessnor fabricatel evidence

B. Absolute Prosecutorial Immunity

The SAO Defendants next argue that absolute prosecutorial immunity bareaGisa
section 1983 claims against Holmes. Chatman counters that his section 1983reldiased on

Holmes’ onduct as an investigator, not as a prosecutor.
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“[1] n initiating a prosecution and in presegtithe States case, the prosecutor is immune
from a civil suit for damages under 83" Imbler v. Pachtman424 U.S. 409, 43{1976).
That said, “[a]prosecutos administrative duties and those investigatory functions that do not
relate to an advocatepreparation for the initiation of a prosecution or for judicial proceedings
are not entitled to absolute immunity.Buckley v. Fitzsimmon$09 U.S. 259, 2731993)
“When a prosecutor performs the investigative functions normally performed bgctivaeor
police officer, it isneither appropriate nor justifiable that, for the same act, immunity should
protect the one and not the otheid. (intemal quotation marks omitted)Where a prosecutor
searches for clues and corroboration in order to establish probable cause to judic#t
proceedings, he or she is not protected by absolute immunity, but rather, qualrediiyn
See id.“[T]he official seeking absolute immunity bears the burden of showing that it is justified
by the function in questioh.Burns v. Reedb00 U.S. 478, 478 (1991).

In addition to the disputed facts discussed abdweparties present conflictiragcounts
as towhen Holmes had probable cause to approve the charges against Chatitlanugh
Chatman had been identified by Riggio in a lineup, Holmes had not approved the charges against
Chatmarby the time thaHolmes left the station at 8:00 p.rRl.’s LR 56.1(b)8)(B) Stmt.(SAO
Defs.) 11 4748. Holmesstates that, befortee returned to the station at 1:00 a.m., Chatman had
confessed to Robertand then after he returned, Chatman confessed to him, which provided all
of the probable cause he needed to approvehbheges Defs.” LR 56.1(a)(3) § 49 53, 58
Chatman on the other handsserts that he did not confess to anyone that he had raped Riggio
that night Pl.'s LR 56.1(b)(3)(B) (SAO Defs.) 1 49Holmes notes indicate that, rather than
approvng the chages, hecontinued the investigation by taking Chatman to the Daley Center

Pl.’s Ex. 19, Holmes Dep. at 19517. In Chatman’s viewHolmes continued the investigation
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in order to obtain clues and corroboration to establish probable ttaat€ehatman hd raped
Riggio. Pl.’s LR 56.1(b)(3)(B) (SAO Defs 41 44-45, 47,49, 53, 58; Pl.’'s LR 56.1(b)(3)(C)
Stmt. 9 69, 7473. It is undisputed Holmes did not approve the charges until after Chatman had
signed the written statement at 10:00 afPh!s LR 56.1(b)(3)(BYSAO Defs.)] 47; Pl.’s Ex. 20,
Gleason Dep. at 14148. It is clear that the issue of when probable cause existed to charge
Chatmanturns on hotly disputed questions of facBecause the determination of whether
Holmes should be afforded prosecutorial immunity, or put differently, whether KHolvas
performing an investigatory or prosecutorial function when he allegedlyemdaZhatman’s
confession and fabricated evidencests onthesedisputed issues of facthe Court denies
summary judgment on this grourtd. See Hill v. Copplesqr627 F.3d 601, 6686 (7th Cir.
2010) (stating district court properly denied summary judgment because absahtmity
depended on probableeause question which turned on a disputed issue of fact regarding when
the confession occurred).

C. Brady Claims

The SAO Defendants move for summary judgment as to ChatfBeady claims against
Holmes. First, although the SAO Defendants, as well as the Officer Datenoieve that
Chatman has assertedBaady claim based orthe contentionthat Holmes and the Officer
withheld Chatman’s cognitive deficienciégm Chatmarhimself Chatmanunsurprisingly does

not oppose summary judgmeint this regardbecausehis was never théasis of his claims

14 Holmes also argues thathile actingin his role as a prosecutor, he had no duty to intervene to

prevent the detectives from coercing Chatman’s confession and fabricating e\addniteat he should
therefore be afforded qualified immunityBecause thee argumentseston the same disputed facts, the
Court declines to grant summary judgment on thgeand. See Colbert v. City of Chi851 F.3d 649,
664 (7th Cir. 2017)cert. denied138 S. Ct. 6542018) (“It is well established that an officer may be
liable if she witnesses anath officer violating a civilians constitutional rights, has a reasonable
opportunity to intervene, and fails to do"$poWhitlock v. Brueggemanr682 F.3d 567, 580 (7th Cir
.2012) (“The only question is whether a prosecutioo is acting in an investigatory capacity is subject to
rules that are any different. We think not.”).
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Second, to the extent that Chatman has assertBda@dy claim against Holmes based on
Copeland it is undisputed that Holmes was never aware of the sleeping depeBefs.’ Joint
Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. § 33, and accordingly, the Court grants summargfudigm
Holmes’ favor as to that portion of the claim in Count IV. Third, the SAO Defendavesnioa
addressed ChatmarBsady claim based othefailure to disclos¢he 24hour surveillance tapes
from the Daley Centein their opening or reply briedr statements of factherefore that claim
must be adjudicated at trial.

Accordingly, the Court grants the SAO Defendants’ motion for summary judgmemt as t
Count IV, but only to the extent that Chatman has assemBgddy claim against Holmes based
on the sleeping deputy. In all other respects, the Court denies the SAO D&fendsion to
dismiss Count IV.

D. Counts V (8 1983 Conspiracy), Xl Respondeat Superior), and
Xl (Indemnification)

Chatmanalso brings a clainfor a section 1983 conspiracy based on the underlying
federal claims,as well as claims forespondeat superioand indemnification based on the
underlying statdaw tort claims The SAO Defendantsavemovedfor summary judgment as to
these counts aseingderivative of the underlying claims, and their supporting arguntents
presumed that summary judgment would be granted as to the underlying clEmasCourt
grants the SAO Defendants’ motion the extent thaCounts V, XlI, andXIll are basedn
Chatmars Brady claim regardingthe sleeping deputy. In all other respects, the motion is
denied.

IIl.  OPS Defendants
The OPS DefendantsKaren Wojtczak, Millicent Willis, Lori Lightfoot, and Tisa

Morris—havemovedfor summary judgment as to Chatman’s intentional infliction of emotional
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distress (“llED”) claim(Count IX) and state law conspiracy claim based on the IIED claim
(Count X)*®* Chatman does not oppotiee motionas to either claim with regard to Willis,
Lightfoot, and Morrisandhe does not oppose the motias to the conspiracy claimith regard

to Wojtczak. Accordingly, the Court addresses the only rematange of action againahy of

the OPS Defendants: the IIED claim against Wojtczak.

Underlllinois law, the tortof IIED has three components: (1) the conduct involved must
be truly extreme and outrageous; (2) the actor must either intend that his condictentire
emotional distress, or know that there is at least a high probabilithighabnduct will cause
severe emotional distress; and (3) the conduct must in fact sauseecemotional distress.
McGrath v. Fahey533 N.E.2d 806, 809 (lll. 1988). IIED requires more than “mere insults,
indignities, threats, annoyances, petty oppressions, or other trivialiiés(internal quotation
marks omitted). A defendant’sconduct is‘evaluated on an objective standard based on all of
the facts and circumstancesGraham v. Commonwealth Edison C642 N.E.2d 858, 866 (lll.
App. Ct. 2000).

Wojtczak first argues thatChatman’s IIED claim is timéarred. The lllinois Tort
Immunity Act requires civil actions against local entities or their emploiebs commenced
“within one year from the date that the injury was received or the caas@iaf accrued.”745
[ll. Comp. Stat.10/8—-101(a). lllinois courts apply the standard rule that a claim accrues when
the victim first suffers injury and knows its causdsridewell v. Eberle 730 F.3d 672, 6787th
Cir. 2013). In other words, the action must be commenced within the appropriate statute of

limitations from the time the person bringing the action knew or reasonably stamédkhown

15 The OPS Defendants have not moved for summary judgment as to Count VIII dM&lici

ProsecutionState Law).
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of the injury for which damagesre sought.See Sanders v. JGWPT Holdings,.Ii¢o. 14 C
9188, 2016 WL 4009941, at *8 (N.D. Ill. July 26, 2016).

Chatman is seeking damages basedherinjury caused by the conduct Wojtczak,
who was assigned to investigate trnymousnemo. Because Wojtczak was assigned to the
investigation on April 16, 2004, it would have been impossible for Chatman to have known the
injury caused by Wojtczak prior to that déecause the totad not yet occurretf OPS Defs.’
LR 56.1(a)(3) Stmt. { 36Nor was the existence d¥ojtczak’s involvement in the investigation
known to Chatman until the C.R. file was disclosed during discovery in thisocasane 4,
2015. PI.’s LR 56.1(b)(3)(C) 11 1448. Because Chatman filed his claim against Wojtdeak
than a year lateon November 9, 2015, his IIED claim against Wojtczak is timely. 2d Am.
Compl., ECF No. 31@ater correctedn 11/25/14, ECF No. 324).

Next, Wojtczakresurrecd an argument previously pressed by the OPS Defendants in

their motion to dismiss According to her, she had no duty, unBexdyor any other lawto turn
over the memo to Chatman. Not sdntentional infliction of emotional distress an
independent cause of action in lllinoiRobbins v. Kasss16 N.E.2d 1023, 1027 (lll. App. Ct.
1987) Thus,“the duty not to commit the intentional tort of intentional infliction of emotional
distress exists on its own.Zuidema v. Raymond Christopher, In866 F. Supp. 2d 933, 940
(N.D. Ill. 2011) see Bannon v. Univ. of Chb03 F.3d 623, 6307th Cir. 2007) (viewing basis
for an IIED claim as being independent of any duty imposed by another law). drkecefurts

do not require a violatioof the Gonstitutionor any other lawn order to prove an IIED claim.

16 It is disputed whetheFraction told Chatmanshe was from OPS and was investigating a

complaint on his behalf when she interviewed him in March 2004. Pl.’s LR 56.1(b)(3){B) (®PS
Defs.) 1 29. It is undisputed that Fraction did not provide Chatman with a copy otthe tnat had
triggered the C.R. investigationld.; Pl.'s Ex. 10 Chatman Decly 9; seePl.’s Ex. 24 FractionDep. at

34:22-36:7, 46:1247:5, 65:1418. In any event, without the memo, there virsufficient information
for a reasonable person to kntéivat Wojtczak wouldengage in tortious conduct in the futurél.’s LR

56.1(b)(3)(B) Stmt. (OPS Defs.) 11-&38, 35.
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See, e.g., Chatman City of Chi, No. 14 C 2945, 2016 WL 4734361, at *5 (N.D. Ill. Sept. 12,
2016)(“[1] t is not necessarpr Chatman to prove Brady violation (or even thexistence of a
constitutional duty to disclose und@rady) in order to meet the elements of HED claim . . .
.); Garrison v. Burke No. 91 C 20150, 1993 WR9909, at *4 (N.D. lll. 1993) (“[T]his court
reads CountX to be a state law claim for intentional infliction efmotional distress, for which
no constitutional violation iseeded.”).

Woijtczak alsocontends that no triable issues of fagistas to Chatman’s IIED claim.
The Court disagreesThe record, viewedn the light most favorable to Chatmashows that
Wojtczakwas aware of the memo, which stated that an officer at the Harrison and Ked=e pol
station (1) knew Detective Kato'sreputation for brutality toward suspects in custody, (2)
witnessed Kato beaig Chatman into signing a confessicemd (3)reported thabfficers were
aware from questioning and Chatman’s condititimat he did not commit the assaulefs.’ LR
56.1(a)(3) 1 50; Pl’'s LR 56.1(b)(3)(C) 1 149; OPS Defs.” Ex. 13, 5/27/02 Memorandum at City
Def. CC 012448. A reasonable jury couladonclude thatWojtczak abused her power and
authorty by withholding the memo from Chatman while lsisminal proceedings were still
ongoing Pl.’s LR 56.1(b)(3)(C) ¥ 151. It may also be reasonably inferred from the aymm
judgment record thaiVojtczak had the power to free an innocent man anertsure that he
received a new triarmed withthis exculpatory evidenceld. § 150. A rational jury could also
find that she did sknowing there was a high probability that Chatman would expm¥ieavere
emotional distresand that Chatmaexpeienced severe emotion distress by spending over a
decade in prison for a crime he did not comnhit. | 4. Based on these facts, a reasonable jury
could find Wojtczak liable for IIED. Accordingly, the OPS Defendants’ motion for surgmar

judgment is denied as to Count IX against Wojtczak.
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Conclusion
For the foregoing reasons, the Codenies the Officer Defendants’ summary judgment

motion [457] and grants in part and denies in gaSheriff Defendantsthe SAO Defendants’
and the OPS Defendantssummary judgmentnotiors [465][461][477]. To the extent that
Counts IV, V, and VI against the Officer Defendaate based on the sleeping deputy, the
motion is denied as to McGreahd Pena andthe motion isalso deniedn all other respects
The Sheriff Defendants’ motion is granted as to all claims agMindteal Cokely who is
hereby dismissed as a defendantdit is denied in allotherrespects. The SAO Defendants’
motion is granted as to Counts IV, V, XIlI, and Xbiit only to the etent that those claims are
relianton Chatman’8rady claim against Holmebased on the sleeping depuiyndit is denied
in all other respectsThe OPS Defendants’ summary judgment motiagrasted as t@€ount IX
against Millicent Willis, Lori Lightfoot, Tisa Morrisgranted as to Count Against Millicent
Willis, Lori Lightfoot, Tisa Morris andKaren Wojtczak;and denied as to Count IX against
Karen Wojtczak.
SO ORDERED ENTERED  3/28/18

John Z. Lee

United States District Judge
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