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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBERT GALLAGHER,
Raintiff, 13 C 7891
VS. Judge Feinerman
REYHAN DURSUN,
Defendant.
ROBERT GALLAGHER,
Raintiff, 14 C 3801
VS. Judge Feinerman

OFFICE OF THE COOK COUNTY PUBLIC
DEFENDER, PATRICK QUINN, PETER FELICE,
THOMAS DART, and REYHAN DURSUN,

Defendants.

ROBERT GALLAGHER,
Haintiff, 14 C 3803
VS. Judge Feinerman

NANCY DURSUN and PEKIN INSURANCE
COMPANY,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

M EMORANDUM OPINION AND ORDER

These three suits arise from Robert Gallagh@ctober 2013 arrest a gas station in
Lyons, lllinois, and subsequent criminal prosemuin state court. Thcomplaints purport to

state claims under 42 U.S.C. 88 1983, 1985, and 1986diations of Gallgher’s Fourth, Fifth,

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2014cv03801/296384/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2014cv03801/296384/54/
http://dockets.justia.com/

Sixth, Eighth, Ninth, and Fourte#dnAmendment rights. Doc. 1 (13 C 7891); Doc. 12 (14 C
3801); Doc. 43 (14 C 3803).

The sole defendant in the first case, Reybarsun, answered the complaint. Doc. 19
(13 C 7891). All but two of the defendantgie second and third cases—Reyhan Dursun (who
manages the gas station), Nancy Dursun (who @wtise gas station), the Office of the Cook
County Public Defender, Cook County Sheriff Thomas Dart, and Pekin Insurance Company filed
motions to dismiss under Federal Rule of CRnbcedure 12(b)(6). Doc. 44 (14 C 3801); Doc.
45 (14 C 3801); Doc. 20 (14 C 3803), Doc. 25 (14 C 3803). The court gave Gallagher a
generous amount of time to respond to the motiand then on top of that granted him an
extension. Docs. 49, 51 (14 C 3801); Docs. 40,1831 3803). Despite this, Gallagher failed to
respond by the January 2, 2015 deadline. Fdiotteaving reasons, the motions to dismiss are
granted. Gallagher’s claims against the othw defendants in 14 C 3801, former lllinois
Governor Pat Quinn and Cook County JudgeiPeelice, are disresed under Rule 4(m).

Discussion

Motionsto Dismiss

“If [a court] is given plaudile reasons for dismissing a conipta[the court is] not going
to do the plaintiff's research and try to discowdrether there might be something to say against
the defendants’ reasoningKirksey v. R.J. Reynolds Tobacco Q&8 F.3d 1039, 1041 (7th Cir.
1999). It follows that a plairffis failure to respond to a RulE2(b)(6) motion giving plausible
reasons for dismissal provides adggugrounds for granting the motio&ee Alioto v. Town of
Lisbon 651 F.3d 715, 719 (7th Cir. 2011) (“As to the defendants’ motion to dismiss the
complaint, Alioto waived his right to contebie dismissal by failingp oppose the motions.”);

Lekas v. Briley405 F.3d 602, 614-15 (7th Cir. 2005) (“[w#Lekas alleged in his complaint



that his segregation was in retaliation for his filing of grievances, he did not present legal
arguments or cite relevant authority to subséde that claim in responding to defendants’
motion to dismiss,” and “[aJccordingly, [his] retaliation claim has been waiv&irisey, 168
F.3d at 1041 (“In effect the plaintiff was defid for refusing to respond to the motion to
dismiss. And rightly so.”).

A. Case 14 C 3801

In seeking dismissal of the claims agstihim in 14 C 3801, Reyhan Dursun argues that
those claims are duplicative of Gallagher’s pegdlaims in 13 C 7891. Doc. 44 (14 C 3801) at
7-9. He is correctCompareDoc. 1 (13 C 7891) at 3a8ith Doc. 12 (14 C 3801) at 25-31. “As
a general rule, a federal suit may be dismigsedeasons of wise judicial administration
whenever it is duplicative & parallel action already pendiimganother federal court.Serlin v.
Arthur Andersen & C9.3 F.3d 221, 223 (7th Cir. 1993) @nhal quotation marks omittedbee
also Trippe Mfg. Co. VAm. Power Conversion Corpl6 F.3d 624, 629 (7th Cir. 1995) (“Federal
district courts have the inhariepower to administer their dieets so as to conserve scarce
judicial resources.”). Gallagheannot recover twice on the same claims, and his claims against
Reyhan Dursun in 13 C 7891 are better develdipad the claims in 14 C 3801. Accordingly,
the claims in 14 C 3801 are dismiss&ke Cent. States, Se. and Sw. Areas Pension Fund v.
Paramount Liquor C.203 F.3d 442, 445 (7th Cir. 2000) (“Ogtnt dismissal [rather than a
stay] is most likely to bappropriate when, as Berlin ... the same party has filed all of the
suits.”). The dismissal is without prejudimeGallagher pursuing his claims against Reyhan
Dursun in 13 C 7891See Wallis v. Fifth Third Bank43 F. App’x 202, 205 (7th Cir. 2011)
(while “dismissal is appropriate where, as héine same party hasefd both suits, and the

claims and available relief do not significandijfer between the two actions,” the dismissal



should be “without prejudice”). This disptien renders it unnecessary to reach Reyhan
Dursun’s other arguments for dismissal.

The Office of the Cook County Public Defengausibly argues that it does not have an
independent legal existence undinois law and therefore is n@mendable to suit. Doc. 45
(14 C 3801) at 4see Clay v. Friedmarb41 F. Supp. 500, 503 (N.D. lll. 1982) (“Office of
Public Defender’ is not an entity suable unffexderal Rule of Civ Procedure] 17(b).”);
Burnette v. Stroge©05 N.E.2d 939, 947-48 (lll. App. 2009]\(V]e find that the office of the
public defender does not have pa®te capacity to sue, apfrdm the public defender in his
official capacity.”). To the extent that Gallaghasserts that the Qf# is liable under § 1983 for
actions taken by the assistant public defendpoiaped to represent Gagher in the state
criminal case, the Office plausibly argues thatthclaims should be dismissed because a public
defender does not act under cadd state law when performirtge traditional functions of
counsel. Doc. 45 (14 C 3801) at 5ség Polk Cnty. v. Dodsp#54 U.S. 312, 325 (1981). In
any event, the Office cannot be liable for tHegedly deficient represtation by an individual
public defender under a theoryrespondeat superipand Gallagher's complaint does not
adequately pleadMonell claim. Doc. 45 (14 C 3801) at ee Monell v. Dep’t of Soc. Servs. of
the City of N.Y,.436 U.S. 658, 694 (1978). The Office alsaygibly contends that to the extent
Gallagher is attempting to make a state ¢dam for negligent representation or legal
malpractice, that claim is defeated by the lllinois Public and Appellate Defender Immunity Act
because he does not adequately allege willfwamton conduct by the assistant public defender.
Doc. 45 (14 C 3801) at 6-ee Burnette905 N.E.2d at 946 (“Immunity is provided by the
Public and Appellate Defender Immunity Act foofassional malpractice, other than willful and

wanton misconduct.”)745 ILCS 19/5 (providing public denders with immunity against “any



damages in tort, contract, or otherwise, in whiah plaintiff seeks damages by reason of legal or
professional malpractice, except foillful and wanton misconduct”see als&45 ILCS 10/1-

210 (defining “willful and wanton” conduct as taurse of action which shows an actual or
deliberate intention to cause harm or which, ifinegntional, shows an utter indifference to or
conscious disregard for the safefyothers or their property”).

Sheriff Dart also makes plaible arguments for dismissaballagher purports to state
claims against Dart in his official and hrgdividual capacities for wlations of Gallagher’s
Eighth and Ninth Amendment rights and for intenal infliction of emotional distress. Doc. 12
(14 C 3801) at 2, 20. Dart plausibly arguest tBallagher has not sufficiently allegetflanell
claim to impose official capacity lidlty. Doc. 45 (14 C 3801) at 7-8ee Sow v. Fortville
Police Dep’'t 636 F.3d 293, 300 (7th Cir. 2011) (“[A]n affal capacity suit is another way of
pleading an action against the entityndfich the officer is an agent.”Jhomas v. Cook Cnty.
Sheriff's Dep’t 604 F.3d 293, 303 (7th Cir. 2009) (“A local governing body may be liable for
monetary damages under § 1983 if the unconstitutemtacomplained ofs caused by: (1) an
official policy adopted and promulgated by ifficers; (2) a governmeat practice or custom
that, although not officially authimed, is widespread and welltded, or (3) an official with
final policy-making authority.”)Powe v. City of Chicag®64 F.2d 639, 650 (7th Cir. 1981)
(“[T]he mere allegation of a single act of wmstitutional conduct by a municipal employee will
not support the inference that such conduct wasipatgo official policis. On the other hand,
where the plaintiff alleges a pattern or a seofescidents of unconstitional conduct, then the
courts have found an allegatiohpolicy sufficient to withstand a dismissal motion.”). For
purposes of individual liabilt, Gallagher does not allege perdanaolvement sufficient to

subject Dart to such liability. Dart also plaulgiargues that he has munity from Gallagher’s



emotional distress claim undge Illinois Tort Immunity Act because Gallagher has neither
identified any individual Shdfiemployees as defendants nor ple@dacts indicating that Dart
is liable under aespondeat superidheory. Doc. 45 (14 C 3801) at 8s#e745 ILCS 10/2-204
(“[A] public employee, as such and acting witlire scope of his employment, is not liable for
an injury caused by the act @mission of another person.45 ILCS 10/2-109 (“A local public
entity is not liable for an injy resulting from an act or omission of its employee where the
employee is not liable.”)Thiele v. Kennedy809 N.E.2d 394, 395 (lll. App. 1974) (“If the
employee is immune, so is his employer.”).

B. Case 14 C 3803

In support of dismissal in 14 C 3803, Pekiaurance plausibly argues that Gallagher’s
claims against it constitute an impermissiblediraction against an ingu. Doc. 21 (14 C
3803) at 2-3see Reishus v. Maryland Cas. G4l F.2d 776, 778 (7th Cir. 1969) (recognizing
that lllinois law does not permitmict actions against insurerZggar v. Sears Roebuck & Co.
570 N.E.2d 1176, 1180 (lll. App. 1991) (holding thdha direct action” clause in insurance
agreement was “consistent with the public policylllifiois). In the alternative, Pekin plausibly
contends that Gallagher’s claims should snissed because: (1) he has failed to state facts
sufficient to establish that Ri@, a private company, was adinnder color of state law for
purposes of § 1983 when it allegedly conspireddprive him of his constitutional rights; and
(2) his conclusory allegation obanspiracy does not state a viablaim for relief. Doc. 21 (14 C
3803) at 4-7seeBrentwood Acad. v. Tenn. Secondary Sch. Athletic AS3U.S. 288, 930
(2001) (describing the circumstances in which a private actor’s conduct can be attributable to the
State, including where the chaiged conduct is the result okti$tate’s coercive power, where

the state provides “significant encouragemetiiegiovert or covert,"when a private actor



operates as a willful participant in joint activiggth the State or its agents,” when a private
entity is controlled by a state agency, whean $ttate delegates a public function, and where the
State is “entwined” in a private entity’'s magament or control) fiternal quotation marks
omitted);Beaman v. Freesmeyeét76 F.3d 500, 510 (7th Cir. 201Y o establish conspiracy
liability in a 8 1983 claim, the plaintiff must shahat (1) the individuals reached an agreement
to deprive him of his constitutional rights, and (2) overt acts in furtherance actually deprived him
of those rights.”)Tunca v. Lutheran Gen. Hog844 F.2d 411, 413 (7th Cir. 1988) (to subject a
private actor to § 1983 liability, “the misconduntist have been directed by the State,” and
“state regulation does not necessarily comdna finding of ‘state action’ status”).

Nancy Dursun plausibly argues that becaespondeat superidrability is unavailable
for employees’ § 1983 liability, she cannot be vigasly liable for the actions of her alleged
employee Reyhan Dursun. Doc. 25 (14 C 3803) atd;Rodriguez v. Plymouth Ambulance
Serv, 577 F.3d 816, 822 (7th Cir. 2009) (“It has loregb established that there is no respondeat
superior liability under section 198&lthough this principle typidly surfaces in the context of
municipal corporations, we haapplied the same principle tiusations where the employer is
an individual.”);cf. Shields v. lll. Dep’t of Corrs746 F.3d 782, 789-96 (7th Cir. 2014) (“For
now, this circuit’s case law still extentionell from municipalities to pvate corporations.”).
Nancy Dursun also plausibly astsethat Gallagher has failed to state a claim for negligence
because he has not pled facts indicatingRegthan Dursun acted within the scope of his
employment, which is necessary to hold Nancyldidbr Reyhan'’s state law torts. Doc. 25 (14
C 3803) at 5-6seeGarland v. Sybaris Club Int’l, Inc21 N.E.3d 24, 53-54 (lll. App. 2014)
(“Under the theory ofespondeat superipan employer can be liable for the torts of his

employee when those torts are committed withenscope of employment,” and “[c]Jonduct of a



servant is within the scope of playment if, but only if: (a) it is of the kind he is employed to
perform; (b) it occurs substantially within thathorized time and space limits; (c) it is actuated,
at least in part, by a purpose to serve the ends{internal quotation marks omitted). Finally,
Nancy Dursun plausibly argues ttadit of Gallagher’s claims agnst her should be dismissed
because the complaint’s allegations against hietofaatisfy Rule 8(a)(2). Doc. 25 (14 C 3803)
at 6-7;see Ashcroft v. Igbab56 U.S. 662, 678 (2009).

By failing to respond to any of the fg@ng arguments, Gallagher has effectively
abandoned his claims against the abovereafsed defendants in 14 C 3801 and 14 C 3803 and
forfeited any substantive argument he mightehbad against Rule 12(b)(6) dismissdiee
Alioto, 651 F.3d at 721 (“Longstanding under our caseisaive rule that a person waives an
argument by failing to make it before the district ¢colWe apply that rule where a party fails to
develop arguments related to a discrete issue, and we also apply that rule where a litigant
effectively abandons the litigation by not respogdo alleged deficiencies in a motion to
dismiss.”) (internal citations omitted)gkas 405 F.3d at 614Stransky v. Cummins Engine Co.
51 F.3d 1329, 1335 (7th Cir. 1995) (“[W]hen mreted with a motion to dismiss, the non-
moving party must proffer some legal basis tpput his cause of actioriThe federal courts
will not invent legal arguments for litiganty (internal citation omitted). Gallagher is
representing himsefiro sein those two cases, but “[e]ven proligigants ... must expect to file
a legal argument and some supporting authoribdthis v. N.Y. Life Ins. C0133 F.3d 546, 548
(7th Cir. 1998) (alterations in originaBee also Downs v. Westph@8 F.3d 1252, 1257 (7th
Cir. 1996) (“being a pro se litigant does not gavparty unbridled licenge disregard clearly

communicated court orders’Jpnes v. Phipps39 F.3d 158, 163 (7th Cir. 1994) (“[P]ro se



litigants are not entitled togeneral dispensation from the rsilef procedure or court imposed
deadlines.”). Because Gallagher failed to respond to the above-referenced defendants’ plausible
arguments in support of dismissal, their Rulé)@) motions are granted and the claims against
them are, with one exception, dismissed with prejudi®ee Baker v. Chisqri01 F.3d 920, 926
(8th Cir. 2007). The exceptiontisat the dismissal of Gallaghe claims against Reyhan Dursun
in 14 C 3801 is without prejick to Gallagher pursuing those same claims in 13 C 7891.
. Claims Against Quinn and Felice

Two defendants in 14 C 3801, former Gover@Qainn and Judge Felice, have not been
served with summons and have not appkas a status hearing on November 20, 2014—
nearly six months after the case was filed—abert informed Gallaghehat the docket did not
reflect that summons had besgrved on Quinn and Felice andrgdim a generous amount of
time, until January 30, 2015, to serve them andéddle returns on the docket. The order issued
that day reminded Gallagher of tltwadline, stating: “Pursuantked. R. Civ. P. 4(m), Plaintiff
is given until 1/30/2015 to servaydefendants that have not besemved.” Doc. 49. Itis now
March 6, 2015, and no returns have been filed.

“After commencing a federal suit, the pla@fiihmust ensure that each defendant receives
a summons and a copy of the complaint againgted. R. Civ. P. 4(b), (c)(1). Unless the
plaintiff can demonstrate good cauee being unable to do so, shrist accomplish this service
of process within 120 days of filing to avoid possible dismissal of the suit. Fed. R. Civ. P.
4(m).” Cardenas v. City of Chicag646 F.3d 1001, 1004 (7th Cir. 2011). Rule 4(m) provides:
“If a defendant is not served within 120 dayeathe complaint is filed, the court—on motion or
on its own after notice to the plaintiff—must dismiss the action without prejudice against that

defendant or order that service be made withgpecified time.” Fed. R. Civ. P. 4(m). Such



notice having been given, and Gallagher neirgprovided any justification for failing to
effect service, the claims against Feliogl ®uinn are dismisserithout prejudice.See ibid
(allowing for a dismissal “without prejudice”)The fact that Gallagher is proceedprg sedoes
not excuse his failure to comply with Rule 4(n9ee McMasters v. United Stat@60 F.3d 814,
818 (7th Cir. 2001).
Conclusion

The motions to dismiss are granted. In 14 C 3801 and 14 C 3803, Gallagher’s claims
against the Cook County Public Defender’s €dfiCook County Sheriff Thomas Dart, Pekin
Insurance Company, and Nancy Dursun are dishiasl prejudice, whilghe claims against
Reyhan Dursun are dismissed without prejutiic&allagher pursuing those claims in 13 C
7891. Gallagher’s claims against Governor@®@aihn and Cook County Judge Peter Felice are
dismissed without prejudice under Rule 4(m)hibgld be noted that if Gallagher had served
Quinn and Felice, the claims against them wdade been dismissed with prejudice under Rule

12(b)(6).

March 6, 2015

UnitedState<District Judge
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