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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRENDA WASHINGTON,

Plaintiff, Case No. 14-cv-3854
V. Judge Robert M. Dow, Jr.
PORTFOLIO RECOVERY

ASSOCIATES, LLC and FREEDMAN
ANSELMO LINDBERG, LLC,

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

This matter is before the Court on thet@gs’ cross-motions for summary judgment on
Count | of Plaintiffs complaintwhich alleges violations of éhFair Debt Collection Practices
Act. See [75] and [89]. For¢hreasons explained below, the Court grants in part and denies in
part Plaintiff's motion [75] andgrants in part and denies part Defendants’ motion [89].
Summary judgment is granted favor of Plaintiff and againdDefendants on Plaintiff's claim
that Freedman’s March 20, 2014 wage deductioticaoviolated 15 U.S.C. § 1692c(a)(2).
Summary judgment is granted favor of Defendants and agairBlaintiff on (1) Plaintiff's
claim that Defendant Freedman’s February 13, 2leti#r to Plaintiff's counsel violated 15
U.S.C. 88 1692e, 1692e(5), 1692(e)(10), 1692f a682f(1); and (2) Plaintiff's claim that
Defendant Freedman’s March 20, 2014 wagdudgon notice violated 15 U.S.C. 88 1692e,
1692e(5), 1692(e)(10), 1692f and 1692f(1).

Count Il of Plaintiff's complaint, a claim against Defendant Freedman for abuse of

process, remains pending. This case is sedtébus hearing on October 19, 2016 at 9:00 a.m.
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Background

The following facts are drawn primarily frothe parties’ Local Rule 56.1 statements,
[75-2], [90], [94-1], and94-2], and are undisputeahless otherwise noted.

Plaintiff Brenda Washingto(i'Plaintiff’) obtained a GE Capital Retail Bank credit card
branded as a Lord & Taylor credit card (the “Card”). See [90] at 5. rAcapto her declaration
and deposition testimony, Plaintiffets the Card to buy clothingrfier personal use and did not
use the Card for business purposes. [90] at 6; [75-6] at 3; [76-1] at 101. In approximately July
2013, Plaintiff lost her job and waunemployed for the next yeand a half. Plaintiff did not
keep up with the payments on the Card andchBfBs account went into default and was charged
off. [90] at 5-7.

Defendant Portfolio Recovery Associates, LEERA”) purchased the alleged debt after
it entered default. PRA is licensed as dlembion agency in lllinois and, in certain
circumstances, acts as a “debt collector” asnéefiby the FDCPA. [90] at 2-3. PRA retains
Defendant Freedman Anselmo Lindberg, LLC (“Fm@ed”), an lllinois law firm, to collect
outstanding balances on accounts on its behalfudimg on consumer accounts. [90] at 4.
Freedman is also, in certain circumstances, at“deltector” as defined bthe FDCPA. [90] at
4.

PRA hired Freedman to collect Plaintiff's oatstling debt on the Card90] at 5, 7. The
retainer agreement (“Retainer Agreementiween PRA and Freedman provides that Freedman
“may not adjust any Account Balance at any timéclude additional finance charge(s) or other
fees and charges, with the exception of allowaiske-judgment and posiggment interest, court
costs incurred, and attorneys’ fees awardedalgourt on the court’s own volition without a

request made by Attorney.[90] at 8 (quoting 76-3] at 8, T 2(i)). Té parties dispute whether



the Retainer Agreement allows the imposition of late charges. Defendants take the position that
the Retainer Agreement “would support chargesreaiby the Court.” [90] at 12. They cite the
deposition testimony of Barbara Nilsen, whoswirmerly a Freedman attorney, that such
charges would “[p]ossibly” includiate charges “if the Court [an@ed such charges] on its own
volition.” [79] at 14.

The Retainer Agreement also provides thegedman shall, “[a]fter reasonable notice,
provide to PRA all letters, notices, formsyipts or other forms of communication with PRA
customers for PRA’s approval, which may behh#ld or granted in PRA’s sole discretion.”
[90] at 9-10 (quoting [76-3] at 8, 1 2(g)). Fuet, the Retainer Agreement requires Freedman to
“establish and maintain internal policies andgadure documents for the process of receiving,
collection, litigating, processing payments andintaining PRA accounts” and to “perform the
services as counsel for PRA using [Freedmama$sonable professional judgment.” [76-3] at 7-
8, 11 2(a), ())-

At the end of October 2013, Freedman, acton behalf of PRA, filed a complaint
against Plaintiff in the Circuit Court d€ook County, lllinois (Cas No. 13-M1-159783) to
collect the debt (the “Statkction”). [90] at 8. On [Rcember 17, 2013, the Cook County Circuit
Court entered a default judgmegainst Plaintiff in the amouatf $803.60 with csts assessed.
[90] at 9.

Plaintiff consulted with attorneys at the liders Legal Clinic abouthe State Action. On
December 27, 2013, one of Debtors Legal Clinattorneys, Andrew Finko, sent Freedman a
letter stating that he was representing Plaintithie State Action and thBfaintiff “disputes this
debt and intends to fully participate in the eds [90] at 9. Plaintiff’'s attorneys entered

appearances in the State Action on January 14, 2814he same time, they filed a motion to



vacate the default judgment that had been emtagainst Plaintiff. 90] at 9. Plaintiff's
attorneys never served Defendants with theireapgnces, the notice of motion to vacate, or the
motion to vacate. [94-1] at 1.

Around February 13, 2014, Freedman mailed teerdgo Plaintiffs counsel regarding
Plaintiff's account. The letter stated:

Pursuant to your request, we encloseopy of the contract and/or payment

history and/or supporting documentation tdidete this particular issue. Please

note that the original creditor GE CAPITAL RETAIL BANK at PC BOX

960061, ORLANDO, FL 32896-0061, my cliemow the assignee of this

particular creditor. After your review,imhvite you to contact our office in hopes

of amicable resolution of ih matter without further irenvenience to your client.

Further, as of the date of this letter, the balance claimed is $1,035.60. Because of

interest, late charges, and other gear that may vary from day to day, the

amount due on the day your client may payld be greater. Hee, if your client

pays the amount shown above, an adjustment may be necessary after we receive

your client’s check, in which event we will inform you before depositing the

check for collection. It is importantahyou contact this office regarding this

account. [94-1] at 2.

On March 5, 2014, the Cook County Circubu€t granted Plaintiff's motion to vacate
the default judgment that had beemtered against her. [90] At. Plaintiff’'s attorneys never
served Defendants with the order vacatimg default judgment. [94-1] at 1.

On March 7, 2014, PRA communicated to thguitax consumer reporting agency that
Plaintiff had a balancef $804. [90] at 12.

On March 20, 2014, Freedman sent to Plitather than to her attorney) a Wage
Deduction Notice. [90] at 12-13Defendants acknowledge that,aighis date, Freedman knew
that Plaintiff was being represented by ceein [90] at 14. The Wage Deduction Notice
informed Plaintiff that there was a judgmegainst her in the amount of $803.60 [1-1] at 23;

however, at the time Freedman sent the Wagduction Notice, the default judgment against

Plaintiff had already been vacated by the C@uunty Circuit Court. [90] at 14. The Wage



Deduction Notice also informed Plaintiff thiaér balance due was $1,102.93, and that the Cook
County Circuit Court had issuedwage deduction summons agaimst employer. [1-1] at 23.
The balance due consisted of the judgment amauotgrest, and court ets. [90] at 13.
According to Plaintiff, at the time she reeed the notice she was undergoing treatment for
cancer and she became alarmed that she wouldenable to afford her cancer treatments and
that she could lose her jals a result of thgarnishment. [90] at 14-15.

According to Defendants, on March 21, 2014deéiman learned for the first time that the
default judgment had been vacated. [94-1]-& Freedman learned this information when it
received notice from an attorney at another lam tihat had received the Court’s order in error.
[94-1] at 2.

On May 23, 2014, Plaintiff filed the instantlsuit alleging claimdor violation of the
Fair Debt Collection Practices Act (“FDCPA”).e&[1]. First, Plaintf alleged that Freedman’s
February 13, 2014 letter falsely represented to Plaintiff's attorney that “late charges” could
increase the total balance that Plaintiff oweden though “there was negal possibility that
such charges could be added’violation of 15 U.S.C88 1692e, 1692e(5), 1692e(10), and
1692f(1). Second, Plaintiff alleged thateedman’s March 20, 2014 Wage Deduction Notice
violated the FDCPA because (A) it svenailed directly to Plaintiff rather than to her attorney, in
violation of 15 U.S.C. § 1692(a)(2); and (B)f@isely represented thalhere was a judgment
against Plaintiff and that her wages coulddagnished, in violatiorof 15 U.S.C. 88 1692e,
1692e(2), 1692¢e(5), 1692(e)(10). Plaintiffshmgaaint also includes a claim against Freedman
for abuse of process.

Currently before the Court are the st cross-motions for summary judgment on

Plaintiffs FDCPA claims.



Il. Legal Standards

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). A party’s assertion that a feahnot be or is genuinely disputed must be
supported by the materials inetlecord, including bubot limited to “depositions, documents,
electronically stored information, affidavits oedarations, stipulations. . , admissions, [and]
interrogatory answers.” Fed. R. Civ. P. 56(c)(®&) genuine issue of materifdct exists if “the
evidence is such that a reasble jury could return a xaict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The party seeking summary
judgment has the burden of establishing the laiclany genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The Courtdsh construe all facts and draw
all reasonable inferences in the lightshéavorable to the nonmoving partyMajors v. Gen.
Elec. Co, 714 F.3d 527, 532 (7th Cir. 2013) (citationdanternal quotation marks omitted).
Where, as here, the parties have submitted cross-motions for summary judgment, the Court
“take[s] the motions one at a tamconstruing all facts and driang all reasonable inferences in
favor of the non-moving party.Black Earth Meat Mkt., LLC v. Vill. of Black Earth F.3d --,
2016 WL 4468085, at *4 (7th Cir. Aug. 24, 2016).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thtitere is a genuine issue for trialliberty Lobby 477 U.S.
at 250. Summary judgment is proper if the nomimg party “fails to make a showing sufficient
to establish the existence of an element esséatibht party’s case, and on which that party will
bear the burden of proof at trial.’Ellis v. CCA of Tennessee LLE50 F.3d 640, 646 (7th Cir.

2011) (quotingCelotex,477 U.S. at 322). The non-movipgrty “must do more than simply



show that there is some metaphysidalbt as to the material factsMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). In otheords, the “mere existence

of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
must be evidence on whichetlury could reasonablyrfd for the [non-movant].”Anderson477

U.S. at 252.

In the typical FDCPA case, whether a debteotor's communication is false, deceptive,
or misleading is evaluated “tbmgh an objective standard ofetfunsophisticated consumer.”
Simkus v. Cavalry Portfolio Services, LLT2 F. Supp. 3d 1103, 1107.(N Ill. 2014) (quoting
Fields v. Wilber Law Firm, P.C383 F.3d 562, 564 (7th Cir. 2004))his standard assumes that
the debtor is “uninformed, naive, orusting,” but nonetheless possesses “rudimentary
knowledge about the financial world” and is “edye of making basic logical deductions and
inferences.”Fields 383 F.2d at 564, see alggory v. RJM Acquisitions Funding L|.805 F.3d
769, 774 (7th Cir. 2007) (“in deciding whether example a representation made in a dunning
letter is misleading the courtkeswhether a person of modestucation and limited commercial
savvy would be likely to be deceived”).

However, “the ‘unsophisticated consumeidrglard is not appropriate when evaluating
whether communications made tadabtor’s lawyerviolate[] the FDCPA.” Owens v. LVNV
Funding, LLC -- F.3d --, 2016 WL 4207965, at *6 (7t@ir. Aug. 10, 2016) (emphasis in
original). An allegedlydeceptiveor misleadingcommunication made to a lawyer is not
actionable if it is “unlikely to deceive a competdawyer, even if he is not a specialist in
consumer debt law.”"Evory, 505 F.3d at 775. By contrast, “[E&Ise claim in a dunning letter
may be as difficult for a lawyer tgee through as a consumeid. (second emphasis added).

For example, if “the letter misrepresents the ushpalance of the consweris debt,” the “lawyer



might be unable to discover the falsity of th@resentation without an investigation that he
might be unable, depending on higet's resources, to undertake.ld.; see alsdBravo v.
Midland Credit Mgmt., In¢.2014 WL 6980438, at *5 (N.D. Ill. &. 9, 2014) (“false claims of
fact may,notmust,be as difficult for a lawyer teee through as for a debtor” (citikyory, 505
F.3d at 775) (emphasis Bravo)).

The court treats “the quesii of whether an unsophisticateansumer would find certain
debt collection language misleadias a question of factLox v. CDA, Ltd.689 F.3d 818, 822
(7th Cir. 2012). In “cases iwhich the allegedly offensivedguage is plainlyand clearly not
misleading[,] no extrinsic evider is needed to show th#fte reasonable unsophisticated
consumer would not be confused by the pertinent languatg.” On the other end of the
spectrum, in “cases involving letters that atainly deceptive or misleading,” no “extrinsic
evidence [is required] in order fthe plaintiff to be successful.ld. Falling in between these
two categories, in cases in which “debt collettianguage . . . is not misleading or confusing on
its face, but has the potential to be misleadinthéounsophisticated consumer][,] plaintiffs may
prevail only by producing extrgic evidence, such as consumer surveys, to prove that
unsophisticated consumers do in fact find thellehged statements misleading or deceptive.”
Id. In other words, “when the letter itself does plainly reveal that it would be confusing to a
significant fraction of the population, the plaihimust come forward with evidence beyond the
letter and beyond his own self-serviagsertions that tHetter is confusing irorder to create a
genuine issue of matatifact for trial.” Durkin v. Equifax Check Servs., Ind06 F.3d 410, 415

(7th Cir. 2005); see alstcik v. I.C. Sys., Inc640 F. Supp. 2d 1019, 1023 (N.D. Ill. 2009).



lll.  Analysis

A. Whether Plaintiff Used The Card for Personal Purchases, Such That The
Debt She Incurred Is Subject to The FDCPA

Defendants argue in their response torfilfis Rule 56.1 statement that Plaintiff has
failed to present any evidence that the obligation Plaintiff incurred on the Card was primarily for
personal, family, or household purposes, whicla iprerequisite to ediashing (1) that the
obligation qualifies as a consumer “debt” untex FDCPA; and (2) that Defendants are “debt
collectors” as defined by the FDCPA. See [90] at 2-4.

The Court is not persuaded by this argumeecause it ignores Plaintiff's deposition
testimony and sworn declaration tisie used the Card to purskaclothing for her personal use
and not for business purposes. See [90] at 6; [#8-8] [75-8] at 2; [B-1] at 101. Plaintiff has
personal knowledge of how she used the Gard her testimony and statement are competent
evidence of the same. Defendants have not amgdcase law suggesting that more is required,
nor have they presented any evidence of tbein that Plaintiff did not use the Card for
personal, family, or household purposes. Theegfttre Court rejects Defendants’ argument that
Plaintiff cannot establish theepessary prerequisites for bringia claim under the FDCPA.

B. Whether Freedman’s February 13, 2014 Letter to Plaintiffs Counsel
Violates The FDCPA, 15 U.S.C. 88 1692e, 1692e(5), 1692(e)(10), 1692f and
1692f(1)

15 U.S.C. 88 1692e, 1692e(5), and 1692(e)(16hipit the use of “anyalse, deceptive,

or misleading representation or means in conneetitnthe collection of det,” including “[t|he
threat to take any action thatnret legally be taken or that rot intended to be taken,” and
“[t]he use of any false representation or deceptieans to collect or attempt to collect any debt
or to obtain information concerning a consurhet5 U.S.C. 88 1692f and 1692f(1) prohibit “[a]

debt collector [from] us[ing] unfaior unconscionable means to ecll or attempt to collect any



debt,” including “[t]he collectia of any amount (including anyterest, fee, charge, or expense
incidental to the principal obligation) unlessich amount is expressly authorized by the
agreement creating the debt or permitted by law.”

Plaintiff argues that Freedman’s Februd§, 2014 letter to Platiff's counsel—and
particularly its statement &h “[b]Jecause of interestate chargesand other charges that may
vary from day to day, the amount due on theytayr client may pay codlbe greater"—violates
all of these provisions because, “at the time létter was sent, there were no circumstances
under which Plaintiff could owe or Defendants could impose additional ‘late charges’ on the
debt.” [75-1] at 8. Accordingo Plaintiff, (1) lllinois law does not allow for contractual late
charges to be imposed on judgments, dueperation of the niger doctrine, seoilevey v.
Spivack 857 N.E.2d 834 (1st Dist. 2006); and (2) even if Plaintiff's debt had not already been
reduced to judgment at the time the lettets sent, Defendants concede that there is no
governing contract that would suppdine imposition of late fees[75-1] at 8-9. According to
Plaintiff, Freedman’s statement is deceptive eweder the stricter “competent lawyer” standard
because 1) “a reasonably competent attorney dvoat be aware of whether an agreement, or
specific statute that applies fmst-judgment collection, could support the collection of late
charges”; and 2) a client’s attorney “cannot éogected to know whether the debt was even
reduced to judgment.” [75-1] at 13.

Defendants respond that the February 13142@:tter was not false, deceptive, or
misleading because, according to Freedman'arate representative, lllinois courts have
imposed late charges in collection actions. Specifically, Barbara Nilsen testified at her
deposition that, for example, “[w]e have had samctrders entered wheretifey were not paid

within a time, the sanction order would increasd79] at 13. Defendds also argue that a

10



competent lawyer would not be confused by the February 13, 2014 letter because “a competent
lawyer . . . would be able to determine the amdus client owed and the reasons for why it may
increase” and there is no proof that Plaintiff'eye&r was actually deceived by the letter. [89] at

11. In addition, Defendants argtleat they are insutad from Plaintiff's chims because their

letter used the “safe harbor” language announcedilier v. McCalla, Raymer, Padrick, Cobb,
Nichols, & Clark, L.L.C. 214 F.3d 872, 876 (7th Cir. 2000), to state the balance that Plaintiff
owed and the fact that it could be higher at the time payment was ultimately made.

The Court first considers whether Freedmsastatement that late charges may increase
Plaintiff's total balance was false, deceptivenusleading. None of the parties discuss the legal
meaning of the term “late feest whether that term should be limited to fees imposed pursuant
to the debtor’'s agreement with the creditorcould also include certaitypes of penalties or
costs imposed by a court on a debtor based on the debtor's untimely action. Ms. Nilsen’s
testimony, which Plaintiff does netddress, suggests that Defemdabelieve that a court may
sua sponte impose penalties on debtors that shouttbidered equivalent to late charges.
Defendants have not, however, ittBad any specific cases in wdh that was done or any rules
or case law that would authorizeaurt to impose late fees.

Ultimately, the Court finds it unnecessary to resolve thésié because it agrees with
Defendants that Plaintitias failed to meet her burden tavdmstrate that a competent attorney
would be misled or deceived by the FebruaB; 2014 letter's reference to late fees. This
statement is not false on its face, because it doedefinitively say that Defendants have a right
to or will impose late fees on D®r’s balance. At most, theatement is potentially—but not
plainly—deceptive or misleading,nd therefore the stricter “cgpetent attorney” standard

applies,Evory, 505 F.3d at 775, and Plaintiff “musbme forward with evidence beyond the

11



letter and beyond his own self-serviagsertions that thetter is confusing irorder to create a
genuine issue of matatifact for trial.” Durkin 406 F.3d at 415; see al§uth v. Triumph
Partnerships 577 F.3d 790, 800 (7th Cir. 2009)illiams v. OSI Educ. Servs., In&05 F.3d

675, 678 (7th Cir. 2007). In this case, Piffinrhas not come forwar with any extrinsic
evidence, such as a survey, indicating that Freedman’s statement concerning late fees would be
confusing to a competent attorney. %@ 689 F.3d at 822. Therefore, the Court concludes

that Defendants are entitled to summary judgnoen®laintiff’s claim that the February 13, 2014

letter violates 88 1692end 1692f of the FDCPA.

The Court finds it unnecessary to reso Defendants’ argument concerning the
applicability of theMiller safe harbor language to claitm®ught under 88 1692e and 1692f, but
nonetheless notes thigliller supports the Court’s conclusion that the letter's reference to late
fees is not plainly misleading or deceptivéMiller concerned an alleged violation of the
FDCPA'’s “amount of debt” provision, 15 U.S.€.1692g(a)(1), which proses that, “[w]ithin
five days after the initial communication withcansumer in connectiowith the collection of
any debt, a debt collector shall . . . send the consumer a written notice containing . . . the amount
of the debt.” The Seventh Circuit held that “folowing statement satisfies the debt collector’s
duty to state the amount of the debt in casesvhere the amount varies from day to day: ‘As of
the date of this letter, you owe $ _ [the exawibunt due]. Because oftémest, late charges,
and other charges that may vary from daylay, the amount due on the day you pay may be
greater. Hence, if you pay the amount shown apameadjustment may be necessary after we
receive your check, in which event we witiform you before depositing the check for
collection. For further information, writthe undersigned or call 1-800—[phone number].”

Miller, 214 F.3d at 876.

12



TheMiller court explained that “[ajebt collector who uses this form will not violate the
amount of the debt provision, provided, of coutket the information he furnishes is accurate
and he does not obscure it by adding confusitiger information (or misinformation).”ld.
Subsequently, ilChuway v. Nat’l Action Fin. Servs., In@62 F.3d 944, 949 (7th Cir. 2004),
which also involved a claim under 15 U.S.C. § 1698g,Seventh Circuit explained that a debt
collector “should use the safe-harbor language of Miller” whéis itrying to cdlect the listed
balance plus the interestmming on it or other charges.”

Plaintiff argues, based dd’'Chaney v. Shapiro & Kreisman, LL.2004 WL 635060, at
*4 (N.D. lll. Mar. 29, 2004), that th®liller safe harbor is inapplicabte Plaintiff's claims under
88 1692e and 1692f because it addressed ocaimslbrought under § 1692g’s “amount of debt”
provision. In O’'Chaney the debtors argued that a defutllector’'s collection notice was
unconscionable in violation of § 1692f because ‘thlacement of the sentence, ‘[flor further
information, call (847) 498-9990’ at the end oe thollection letter overshadowed the debt
collector’s responsibility to inform them that debt must be disputad writing.” 2004 WL
635060, at *4. Judge Gottschall denied the debt collector's motion to dismiss based on the
Miller safe harbor language, both besmthe debt collector’s lettdid not track the safe harbor
language and because “[t]N8ller court expressly limited the reaof its ‘safe harbor’ language
to claims brought under a differesection of the FDCPA.”Id.

While the Court agrees that thgller safe harbor was fashioned specifically for § 1692¢g
“amount of debt” claims, it nonetheless fineldler instructive in evaluating Plaintiff’'s claims
under 88 1692e and 1692f. UnlikenChaney Freedman’s February 13, 2014 letter tracks the
safe harbor language nearly verbatim. Furttier,specific language that Plaintiff challenges—

the reference to “late charges”™—is prescribedthsy Seventh Circuit when a debtor wishes to

13



make clear that, in addition to the listed balance, the debt may be greater at the time the payment
is made. Plaintiff does ndispute that Defendants had a right to seek at $smséamounts on
top of the balance—particularly, post-judgmentiest and costs. AnElaintiff's claims under
88 1692e and 1692f are based on Freedman'’s altegstiatement of the “amount of debt” that
Plaintiff owed—an amount that &htiff argues could not includany late fees. The Court
concludes that it would be appropriate to hold that Defdants violated 88 1692e and 1692f
where they used the precise language that then8e@rcuit has instructed creditors to use in
cases where, as here, the debt collector “is triongollect the listed balance plus the interest
running on it or other charges.Chuway 362 F.3d at 949; see al3dmon v. LVNV Funding,
LLC, 2014 WL 335234, at *3 (S.D. Ill. da30, 2014) (at summary judgmehtiller safe harbor
applied to a claim brought under 8§ 1692e(2)).r #feese reasons, the Court grants summary
judgment in favor of Defendants and againsimiiff on Plaintiff's claim that Freedman’s
February 13, 2014 letterolated 88 1692e, 1692e(5), 1692(e)(10), 1692f and 1692f(1).

C. Whether Freedman’s Wage Deductin Notice Violates The FDCPA

1. Whether Wage Deduction Noties Are Subject to the FDCPA

Defendants argue that the Wage Deduction Notice is not subject to the FDCPA because a
wage garnishment action is not a legal actiooditect debt from a consumer, as defined by the
FDCPA. Defendants cite to seviecases from this district whicheld that a wage garnishment
is not considered to be an action againsbasamer and, thereforéhat the FDCPA'’s venue
requirements do not apply wage garnishment actions. See [89] at 22-23.

The Court concludes that Defendants have met their burden of persuasion on this
defense because this case doesinvolve any venue issuesich Defendants fail to tie their

argument to the particular FDCPA claims g#d by Plaintiff. Moreover, the Court’s
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independent research indicates that claforsviolation of 88 1692e and 1692f have been
brought based on wage garnishment notices alegedly use false, deceptive, misleading, or
unfair or unconscionable means to collect debt. Swev. Diversified Collection Servs., Inc.
394 F.3d 530, 536 (7th Cir. 2005); see alins v. Erin Capital Management, LL.©91 F.
Supp. 2d 1195, 1212 (S.D. Fla. 2013).
2. Whether Defendants Violated 15 U.S.C. 88 1692e, 1692e(5),
1692(e)(10), 1692f and 1692f(1) By Sending the Wage Deduction
Notice
15 U.S.C. 88 1692e, 1692e(2), 1692¢e(5), 1692(edd)ide that “[a] debt collector may
not use any false, deceptive, or misleadingrasentation or means in connection with the
collection of any debt,” including specifically arffalse representation of . . . the character,
amount, or legal status of any délany “threat to take any actidhat cannot legally be taken or
that is not intended to be taken,” or any “fatepresentation or deceptive means to collect or
attempt to collect any debt or to obtamfiormation concerning a consumer.”
Plaintiff argues that the wage deduction oetihat Freedman sent to Plaintiff on March
20, 2014—in which Freedman stated that thereanasigment against Plaintiff in the amount of
$803.60 and that her wages would be garnished—falas and violated all of the foregoing
provisions. According to Plaintiff, the judgntelmad been vacated before the notice was sent,
and in the absence of a judgmaggainst Plaintiff, her wage®suald not legally be garnished.
Defendants respond that the wage deductiditaavas sent as a result of a bona fide
error because at the time it was sent, Defesdaad not received notice that the default
judgment against Plaintiff had been vacate@efendants assert that Freedman maintains
reasonable procedures when attempting to garisbnsumer’s wages, namely, checking its file

to determine whether there is a valid judgment against the consumer and whether the judgment
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has been vacated. Further, if Freedman has alssadythe garnishment to the court to be filed,
and then discovers that the judgment has leeated, Freedman makes a notation of “SF” on
its account, which will prevent the garnishrhemtice from being mailed to the consumer’s
employer. See [90] at 23, 1 22-25.

The Court concludes that Deféants are entitled, based on boma fide error defense, to
summary judgment on Plaintiff's claim thatethvage deduction notice violated 15 U.S.C. 88
1692e, 1692e(2), 1692¢e(5), 1692(e)(10pursuant to 15 U.S.C.1%92k(c), “[a] debt collector
may not be held liable in anytam brought under thisubchapter if the deltollector shows by
a preponderance of evident®t the violation wasot intentional and retted from a bona fide
error notwithstanding the maimance of procedures reasonaldapted to avoid any such
error.” “To qualify for the bona fide error defens defendant mushew that: (1) the FDCPA
violation was not intentional; (2) the violation resulted from a bona fide error; and (3) the
defendant maintained procedures reabbynadapted to avoid such errorPortalatin v. Blatt,
Hasenmiller, Leibsker & Moore, LLA25 F. Supp. 3d 810, 814 (N.D. Ill. 2015).

In this case, the undisputed evidence shows that Freedman did not receive notice of the
order vacating the default judgmeagainst Plaintiff unt after Freedman had mailed the wage
deduction notice. Plaintiff has i@ forward with no evidence that Freedman intentionally sent
out the wage deduction notice despite knowing that judgment agaibsPlaintiff had been
vacated. Freedman’s alleged violationg8f1692e, 1692e(2), 1692¢e(5), 1692(e)(10) therefore
resulted from a bona fide error: Freedmagé®od faith belief that there was a valid judgment
against Plaintiff, which would have entitled Freedman to pursue wage garnishment.

Finally, the Court concludes that Freedmannta@ned procedures reasonably adapted to

avoid such errors. The undisputeddence shows that Freedrsaprocedure was to check its
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file before beginning wage garnishment to engheg there was a valid judgment and that the
judgment had not been vacated. The Courhos persuaded by Plaintiff's argument that
Freedman could and should have checked the court’'s electronic docket to ensure that the
judgment had not been vacated. Section “1692kgeps not require debt collectors to take every
conceivable precaution to avoid errors; rathieonly requires reasonable precautiorkKort v.
Diversified Collection Servs., Inc394 F.3d 530, 539 (7th Cir. 2005)it is undisputed that
Freedman should have received notice of the order vacating the default judgment because it was
a party to the case. It issal undisputed that Freedman did not receive timely notice due to a
mailing error that was beyond Freedman’s contréldditionally, Plaintiff does not address
Defendants’ argument that Freedman does noorelyne electronic dockets because they are not
always accurate. Thus, while Freedman could have checked the electronic docket, this does not
undercut the Court’s conclusion that Freedman tiahess takes “reasonable precaution[s]”’ to
avoid mailing wage garnishment notices in cases in which the underlying judgments have been
vacated.Kort, 394 F.3d at 539.

For these reasons, the Court concludes that Freedman is entitled to summary judgment on
Plaintiff's claim that the wge deduction notice violated 8%92e, 1692e(5), 1692(e)(10), 1692f
and 1692f(1). PRA is also entitled to summaiggment on this claim because the only basis for
holding PRA liable would be vicariously through the actions of Freedman.

3. Whether Freedman Violated 15 U.S.C. § 1692c(a)(2) By Sending the
Wage Deduction Notice

15 U.S.C. 8§ 1692c(a)(2) provides that, “[w]ithout the priarsemt of the consumer given
directly to the debt collector or the exprgssmission of a court afompetent jurisdiction, a
debt collector may not communicate with a consum connection with the collection of any

debt . . . if the debt collector knows the consumeaepresented by artt@ney with respect to
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such debt and has knowledge of, can readily ascertain, sudftorney’s name and address,
unless the attorney fails tosgond within a reasonable periodtohe to a communication from
the debt collector or unless thigoaney consents to direct coramication with the consumer.”

Plaintiff argues that Defendts violated this provision védm Freedman sent the wage
deduction notice to Plaintiff because it is undisputed that, at the time the notice was sent,
Freedman had actual knowledge that Plaintéls represented by counsel. Defendant responds
that the lllinois garnishment statute requires thgemdeduction notice to be sent to the debtor at
her “last known address,” and thuderpreting 8 1692c(a)(2) to reigel notice to be sent to the
debtor’s attorney “would render the FDCPA unddagonal because it would directly contradict
the lllinois Wage Deduction Act.” [89] at 24juoting 735 ILCS 5/12-805). Defendants also
assert that, to the extent that they did violag& 1692c(a)(2), they are protected by the bona fide
error defenses because Freedman’s “corporate epative testified that [Freedman] only sends
court notifications and court pleadings to a consumer’s attorney when that attorney has filed and
served with [Freedman] appearance for the state court collection cases.” [89] at 30.

The Court concludes that étiff is entitled to summary judgment on its claim that
Freedman violated § 1692c(a)(2) mailing the wage deduction notite Plaintiff rather than to
Plaintiff's attorney. (PRA'’s liability for this wlation is discussed separately in the following
section of the opinion.) The wage deductiatice was a communication “in connection with
the collection of [a] debt,” because it informBthintiff how Freedman intended to collect the
debt by garnishing Plaintiffs wage 15 U.S.C. § 1692c(a)(2). i$t undisputed that at the time
Freedman sent the notice, it had actual Kedge, based on Mr. Finko’s December 27, 2013
letter, that Plaintiff was represted by counsel with respect tioe State Action, “Portfolio

Recovery v. Brenda Washington Cook CtyurCourt No. 13-M1-159783,” that Plaintiff
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“dispute[d] th[e] debt” involved itthat action, and that Plaintiff “intend[ed] to fully participate in
the case.” [75-7] at 26. EHetter also included Mr. Finc®address and phone number. Bee
Therefore, the letter was sufficient to put Freadnon notice that Plaintiff was “represented by
an attorney with respect tohf] debt” that was the subject of the State Action. 15 U.S.C. §
1692(a)(2).

Freedman’s argument that it did not “knowathPlaintiff was represented by counsel due
to Freedman'’s failure to serve #@ppearance on Freedman is unavailing in light of Mr. Finko’s
December 27, 2013 letter. It is easy to imagir@tw@ation in which an attorney represents a
debtor but does not have an oifil appearance on file; for instance, a debtor might hire an
attorney before an official collection actidmad been brought in cdur Reading section
1692c(a)(2) to require an official attornegpearance would ignore the plain meaning of the
phrase “knows the consumer is represented bytamay with respect to such debt.” 15 U.S.C.
§ 1692(a)(2). “This Court assumes that theppse of the statutes communicated by the
ordinary meaning of the words Congress used;, tfgsplain language is conclusive absent any
clear indication of a contrary purposeDuffer v. United Cont’l Holdings, Inc:- F. Supp. 3d --,
2016 WL 1213668, at *14 (N.D. Ill. Mar. 29, 2016).he only exceptions that 8§ 1692c(a)(2)
makes to the requirement that a debtor beametl through counsel andere (1) the attorney
fails to respond within a reasonable time; and (2) the attorney consents to the debt collector’s
direct communication with thelient. 15 U.S.C. 8 1692c(a)(2)lf Congress also intended to
make an exception for cases in which no formal attorney appearance had been filed, it could
have added a third exceptioiWhere Congress explicitly enwerates certain exceptions to a
general prohibition, adddnal exceptions are not to be impljen the absence of evidence of a

contrary legislative intent.’Andrus v. Glover Const. Gal46 U.S. 608, 616—17 (1980).
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Moreover, Defendants do not cite any casedaggesting that arttarney apparance is
required, and the Court’s indepemd research confirms thatolations of §1692c(a)(2) have
been found based on attorneys’ more informahmwnications to debt dectors. See, e.g.,
Buckley v. Afni, In¢.133 F. Supp. 3d 1140, 1149-50 (S.D. Ind. 2016) (concluding on summary
judgment that debt collector violated 8 1692c(a)(2) when it directly communicated with
consumer after being notifiedahshe was represented by counsdiere it was undisputed that
debt collector received letterolm consumer’s attorney statitigat he was representing her for
all debts and that after receiving letter debtemitr directly sent consumer a collection letter;
omission of consumer’s account numbers froounsel's letter was irrelevant because it
provided sufficient other information to associkgéer with consumer’s collection accounts, and
bankruptcy notices received by debt colledloowed she was represented by coun¥ebney v.
Ocwen Loan Servicing, LL®29 F. Supp. 2d 569, 579 (W.D. \20013) (debt collector violated
8 1692c(a)(2) by communicating directly with a comer debtor, througbollection letters and
phone calls, after debtor’'s counsel left voicemail for debt collector regekat it not contact
consumer debtor directly and providedntact information talebt collector);Tong v. Capital
Mgmt. Servs. Grp., Inc520 F. Supp. 2d 1145, 1148 (N.D. Cal. 200&fter and attachment sent
to debt collector by attorney representing batder contained enough information to provide
collector notice that plaintiff was represatdor purposes of cardholder's FDCPA claim that
collector violated act bgending collection notice to him directigther than his attorney, even
though cardholder’s first name was not on the facitn@fattorney’s representation letter, where
the letter included the cardholde’ddress and account numbed attorney had attached debt

collector’s second notice to the letter).
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The Court also is not peraded by Defendants’ argumenathnterpretng 8 1692c(a)(2)
to require notice to be sent to the debtor’s attorney “would render the FDCPA unconstitutional”
because the lllinois Wage Deduction Act requiresceoto be sent to the debtor at her “last
known address.” [89] at 24joting 735 ILCS 5/12-805). “Pwimply, federal law preempts
contrary state law” because tig Supremacy Clause makes the laws of the United States ‘the
supreme Law of the Land.”Hughes v. Talen Energy Mktg., LLC36 S. Ct. 1288, 1297 (U.S.
2016) (quoting U.S. Const., Art. Vtl. 2). In addition, the FOPA contains its own preemption
clause, which provides that the FDCPA controlsrastate laws with respect to debt collection
practices “to the extent that those laws arensisient with any provision” of the FDCPA. 15
U.S.C. 8 1692n. While this provision recognizes tlaState law is not inconsistent with [the
FDCPA] if the protection such law affords aognsumer is greater thdlne protection provided
by this subchapterjd., that is not the case her&ection 1692c(a)(2) prales greater protection
to consumers than the lllinois garnishment statute by preventing debt collectors from directly
contacting debtors who ha retained counsél. Thus, to the extent that there is any conflict
between the requirements of § 1692c(a)(2) #rel lllinois garnishment statute, federal law
would control. Cf.McDermott v. Marcus, Errico, Emmer & Brooks, B.G11 F. Supp. 2d 1,
83-84 (D. Mass. 2012) (debt collector knagly communicated with debtor who was
represented by an attorney in connection withecting debt, in violation of FDCPA, despite
collector’s contention that it was required tdifyodebtor of his delingent common expenses as

condominium unit owner under Msachusetts law, where llector knew of debtor's

! Defendants contend that the lllinois garnishmentistatovides greater protection by protecting clients
from incompetent attorneys who fail to pass on notices to their clients. But the FDCPA already protects
debtors in such circumstances, by making an excetwi@l692c(a)(2) in cases where the attorney fails

to respond within a reasonable time or authorizes the debt collector to contact the debtor directly.
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representation by an attorney witkspect to debt, collector sdetters directly to debtor, and
state statute was inconsistevith § 1692c(a)(2)).

In this case, however, the Court concludlest there is not an irreconcilable conflict
between the two statutes. The lllinois garnishment statute does not define “last known address”
and Defendants do not cite any €daw suggesting that this teimas been limited to mean the
debtor’'s home address, at least in cases wherddbtor has informed tluebt collector that she
is represented by counsel and provides counsetiseas. In cases where the debt collector has
been notified that the debtorhb®eing represented by counsel wigspect to the debt, and knows
counsel’s address, it does not seem unreasonabiéetpret “last known @dress” to mean the
debtor’s attorney’s address. For these readtiesCourt concludes th&treedman violated §
1692c(a)(2) by sending the wage deduction noti¢ddmtiff rather tharto Plaintiff's counsel.

Finally, the Court concludesahthe bona fide error defendoes not insulate Defendants
from liability. Defendants admit that Freedmatentionally sent thevage deduction notice to
Plaintiff because, in their view, that is what “thhage deduction statutequres.” [90] at 20-21,
19 6-7. Accepting for present purposes the aoyuof Defendants’ interptation of state law,
the wage deduction statute must give wayctmtrary federal lawunder a straightforward
application of the Supremacy Clause (as expthaimve). Therefore, éhCourt cannot conclude
that Freedman had “procedures reasonably tadafp avoid” commumiating directly with
debtors who Freedman knows torepresented by counsel. Seertalatin, 125 F. Supp. 3d at
814; cf.Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPB59 U.S. 573, 604-05 (2010)
(“the bona fide error defense in § 1692k(c) doesapply to a violatiof the FDCPA resulting
from a debt collector’s inccect interpretation of the reqements of that statute”);eeb v.

Nationwide Credit Corp.806 F.3d 895, 898-99 (7thrCR015) (debtollector’s violation of the
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FDCPA, based on its failure to cease collectioma afebt after consumer disputed debt, was not
excused by bona fide error defense because, it did not intend to violate the FDCPA,

debt collector's employee intentionally sent the letter, sending the letter was not the result of a
clerical or factual mistake, and debt collecfailed to show that it maintained procedures
reasonably adapted to avoid errors that@oesult in a violabn of the FDCPA).

4, Whether PRA Is Also Liable for Violation of 15 U.S.C. § 1692c(a)(2)
Based on Freedman’s Violabn of that Provision

Plaintiff seeks to hold PRA vicariously ligbfor the FDCPA violations of Freedman, its
attorney. The Court’s analysis of PRA’s vicarious liability focuses on Freedman’s mailing of the
wage deduction notice to Plaintiffather than Plaintiff’'s counsel, since this is the only action
that the Court has determined constituted a violation of the FDCPA.

In its affirmative defenses to Plaintiff's complaint, PRA asserts that it relied on Freedman
not to communicate directly withbonsumers who are representgdattorneys. And in their
motion for summary judgment, Bandants argue that PRA cannot be held liable for Freedman’s
violations of the FDCPA because “[a] principalnist liable for actions aagent takes in direct
contradiction to the principal’s iiction.” [89] at 31. In respoasPlaintiff asserts that “[m]any
courts have recognized that amqany may be held vicariouslable for the collection activities
of attorneys working on its behalf,” and that PRA should be &driously liable for
Freedman’s FDCPA violations because “PRA els&d control over Freedman, its attorney, and
authorized and ratified its aotis.” [75-1] at 23-24 (citingrox v. Citicorp Credit Servs., Incl5
F.3d 1507, 1516 (9th Cir. 19943cally v. Hilco Receivables, LI.G392 F. Supp. 2d 1036, 1039
(N.D. lll. 2005);Randle v. GC Servs., L,R25 F. Supp. 2d 849, 851 (N.D. Ill. 1998andle v.

GC Servs., L.P25 F. Supp. 2d 849, 851 (N.D. IIl. 1998)).
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The Seventh Circuit has gnized that “[a] debt colleatashould not be able to avoid
liability for unlawful debt colleagbn practices simply by contranti with another company to do
what the law does not allow it to do itselfJanetos v. Fulton Fedman & Gullace, LLP825
F.3d 317, 325 (7th Cir. 2016). Thus, “the FDCPA has utilized the principle of vicarious
liability,” Pettit v. Retrieval Masts Creditor Bureau, In¢211 F.3d 1057, 1059 (7th Cir. 2000),
and “[m]any courts have recognized that a canmypmay be held vicariously liable for the
collection activities of attomys working on its behalf.”"Schutz 465 F. Supp. 2d at 875. One
important limitation on this principle is thdfijndividuals who do nototherwise meet the
definition of ‘debt collector’ canndie held liable under the actPettit, 211 F.3d at 1059 (citing
Wadlington v. Credit Acceptance Carg6 F.3d 103, 108 (6th Cir. 1996)px, 15 F.3d at 1516;
Transamerica Fin. Servs., Inc. v. Sykegl F.3d 553, 554 n.1 (7th Cir. 1999)).

In this case, it is undisputed that tbhdPRA and Freedman are “debt collectors.”
Therefore, PRA may be vicausly liable for the acts dfreedman, assuming Freedman was
acting as PRA’s agent for purposes of the wage deduction noticePe8#e211 F.3d at 1059-
60.

The next step in determining whether 2Rhould be held vig#ously liable for
Freedman’s violation of § 1692(a)(2) is to determine if PRA established a principal-agent
relationship with Freedman with regaathe wage deduction notice. Seehutz 465 F. Supp.
2d at 877. Here, PRA concedeattkrreedman was acting asaigent, but argues (without any
supporting legal citation) that it cannot be hdékble for actions that PRA took “in direct
contradiction to the principal'direction.” [89] at 31. The pblem with PRA’s argument, apart
from its lack of legal support, is that it doest identify any specific direction that PRA provided

to Freedman concerning contacting a debtor whepresented by counsel. The Court is not
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persuaded that Freedman’s broad agreement ngplgowith the FDCPA (see [76-3] at 8) is
sufficient to disclaim any responsibility thBRA may have for Freedman’s FDCPA violations.
Instead, “it is fair and consistent with t{EDCPA] to require a d& collector who is
independently obliged to comply with the Act t@mitor the actions of those it enlists to collect
debts on its behalf. Janetos 825 F.3d at 325.

In addition, PRA’s Retainer Agreemenives it the right to review and approve
Freedman’s letters, notices, forms, and other doctsv@rPRA’s sole disctien. [76-3] at 8, |
2(g). Because PRA had both the right and dpportunity to ensure that Freedman’s letters
complied with § 1692(a)(2), the Court findsappropriate to hold PRA liable for Freedman’s
violation of § 1692(a)(2) and grants summary judgment in favor of Plaintiff and against PRA on
Plaintiff's claim for violaton of that provision. Seéanetos 825 F.3d at 325-26 (reversing
district court’s decigin, on cross-motions for summary judgmehat creditofwho was itself a
debt collector) was not vicariously liable under the FDCPA for riettieat its debt collector
drafted and sent on its behalf and holding as #emaf law that the creditor was vicariously
liable for its debt collector'violation of § 1692g(a)(2)). CiSchultz 465 F. Supp. 2d at 877
(debt collector that owned debt had principal/agefationship with debt collection agency that
it retained to collect debt, with respect to collection letters sent by agency, and thus was
potentially vicariously liable for, and not @ted to summary judgment on, FDCPA claims based
on collection letters sent by thlebt collection agency; althougiwner did not draft or mail
letters, its contract with agency reserved ightito control their content, and gave it access to

copies of lettersised by agency).
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IV.  Conclusion

For the reasons stated above, the Court grants in part ared depart Plaintiff's motion
for summary judgment [75] and grants in partlaenies in part Defendants’ cross-motion for
summary judgment [89]. Summary judgmentgsanted in favor ofPlaintiff and against
Defendants on Plaintiff's clairthat Freedman’s March 20, 2014 geadeduction notice violated
15 U.S.C. § 1692c(a)(2). Summary judgmengranted in favor of Defendants and against
Plaintiff on (1) Plaintiff'sclaim that Freedman’s Februarg,12014 letter to Plaintiff's counsel
violated 15 U.S.C. 88 1692e, 1692e(5), 1692(e)(10), 1692f and 1692f(1); and (2) Plaintiff's
claim that Freedman’s March 20, 2014 watgduction notice violated 15 U.S.C. 88 1692e,
1692e(5), 1692(e)(10), 1692f and 1692f(1).

Count Il of Plaintiff's complaint, a claim against Defendant Freedman for abuse of

process, remains pending. This case is settébus hearing on October 19, 2016 at 9:00 a.m.

Dated:SeptembeR9, 2016 W

Robert M. Dow, Jr. /
Lhited States District Judge
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