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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

OPENLANDS, et al,
Plaintiffs,
No. 14CV 3912

V.

ILLINOIS DEPARTMENT OF

TRANSPORTATION et al, Hon. Marvin EAspen

Defendans.

N N N N N ;) N’ S

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

Presently before us is Plaintiffs’ motion to remand to state court, pursuant t0.28 U.S
§ 1447(c). Plaintiffs allege that the casewld be remandeddsause their amendedmplaint
presents state law claims only and that a federal court does not hpaat mditer jurisdiction to
hear state taxpayer actions. (Mem.-é@.% Defendantdllinois Department of Transportation
(“IDOT") and IDOT Secretary An L. Schneideargue that the case belongs in federal court
because the lllinois Regional Planning Act, which Plaintiffs contend thegtedlexpressly
requires compliance with the Fedefatl Highway Act by state and local agencies. (Resp.)at 1
Defendants Board of the Chicago Metropolitan Agency for Planning and the MPO Policy
Committee filed a joinder in opposition to Plaintiffs’ motion to remand, which we hgraint.
(Joinder in Oppat 1) For the reasons we discuss below gnantPlaintiffs’ motionto remand

BACKGROUND

Plaintiffs amended complaint challenges the continued development of the proposed

llliana Tollway. (Am. Compl. at-32.) They allege violations of the lllinois Regional Planning

Act, 70 ILCS 1707/%t seq, and the Public Private Agreements for the Illiana Expressway Act
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70 ILCS 130/%et seq.andtheyseek declaratory judgment under the lllinois Code of Civil
procedure, 735 ILCS 5/2-701, and injunctive reliéflefn. at 2.) Acording to Plaintiffs,
Defendat MPO Policy Committee’s approval of the proposed llliana Tollway, without the
required prior approval of tHeefendaniChicago Metropolitan Agency for Planning (“CMAP”),
was unauthorized, in violation of Section 60(c) of the lllinois Regional Planning(kkctat 5.)
They also contend that Defendants IDOT and Schneider are not legally authmspedd

public funds and otherwise further proceed with the proposed llliana TollWwdy. (

On April 29, 2014, Judge David B. Atkins in the Circuit Court of Cook County issued an
orderallowing Plaintiffs to file a count under 735 ILCS 5/11-36tlseq, an lllinois statute that
permits taxpayers to bring actions to enjoin State officials’ illegpknditure of public funds.
(Mem,Exh. B.) Then, on May 28, 2014, Defendants filed a Notice of Removal asserting federal
guestion jurisdiction.(Notice of Remova{|5.) Thereafterpn June 16, 2014/aintiffs filed
their motion to remand to state court, arguthgt their amended complaint presents state law
claims only and that a federal court does not have subject matter jurisdictiom stelbbea
taxpayer actions(Mem. at 1.)

DISCUSSION

The pary invoking federal jurisdiction beatke burden of establishing its existence
Steel ©. v. Citizens for 8etter Env’t 523 U.S. 83, 104, 118 S. @003, 10171998). Under
28 U.S.C. § 1441(a),@ase may be removed to federal caunty if the federal district coutias
original jurisdiction pursuant to 28 U.S.C. 8 1331, to hear civil actions “arising under” federal
law. Original jurisdiction may be established in two waysif(lgderal law creates the asserted
cause of action; (2) if a state law claim necessarily raises a fedeal @snn v. Minton—

U.S.—, 133 S. Ct. 1059, 1064—65 (201Gyable & Sons Metal Prods. v. Darue Eng’'g & Mfg



545 U.S. 308, 312, 125 S. Ct. 2363, 2367 (20BEgnchise Tax Bd. v. Construction Laborers
Vacation Trust463 U.S. 1, 27-28, 103 S. Ct. 2841, 2856 ()9&®:fendants argue that this
case falls into the latter category. (Resph-#.) As the Supreme Court statedsiunn this is a
“special and small category of case§&unn—U.S.—, 133 S. Ct. at065. In these special
cases, “federal jurisdiction over a state law claim will lie if a federal iss(#)isecessarily
raised, (2) actually disputed, (3) substantial, and (4) capable of resolution in éedetavithout
disrupting the federal-state balance approved by feéssg Gunn —U.S—, 133 S. Ct. at 1065.
For thefollowing reasons, & find that Defendants have not met their burden of establishing the
first element

Although we agrewiith Plaintiffs that theiramended complaint does not allege that
Defendants vidted the Federaid Highway Act or any other federal law, (Reply at 5), we
must look to determine whether the lllinois Regional Planning Act, 70 ILCS 1707/609(c),
“necessarily raises a federal issu&unn—U.S.—, 133 S. Ct. at 1069Defendants argue that
“becausehe lllinois Regional Planning Act expressly requires compliande tvé Federahid
Highway Act . . . Plaintiffs’ claimpresent an embedded federal question[Résp. at Zciting
Grable & Sons Metal Prods., In645 U.S. 308, 125 S. Ct. 2368)We take a closer loakt
Plaintiffs’ amended complaint.

In thar amended complaint, Plaintiffs describe the Fed&iadlHighway Acts
requirements that imposes on projects receiving federal financial assistance. (Am. Compl.
1 20.) The amended complaint atstdressebow the lllinois Regional Planning Act, through
which lllinois has implemented the Fedefatl Highway Act’s requirements, expressly requires
compliance with federal law in the obligations it imposes on state and local egygfeti 23—

28.) Lastly, Section 60(c) of théllinois Regional Planning Agbrovides that the Defendant



CMAP Board “shall develop and adopt a process for making” transportationodedisat are
required under federal statutes like the FedardlHighway Act. 70 ILCS 1707/609(c).

Plaintiffs addressSection 60(c) aswo distinctrequirements. (Reply at6.) First,the
procesdor making transportation decisiotghall comply with all applicable federal
requirements.”(Id.) Secondthe processshall ensure that all MPO plans, reports, and
programs shall be approved by the CMAP Board prior to final approval by the MRAEy[Pol
Committee].” (Id.) According to Plaintiffs, they are on&jleging that Defendants violatéuke
secondequirementpotthe first (1d.)

Plaintiffs claimis that the proposed llliana Tollway did not receive @AP Board’s
requisite prior approvalThis claimis a statespecific requirement because it arisey from
Section 60(c) othe lllinois Regional Plamng Ad ard not, necessarily, federal law. Unlike
Section 60(c)’s requirement that the process for making transportation destsadinsomply
with federal law (which Plaintiffs do not allege Defendants violated)j@e60(c)’s
requirement with respect MAP Boards approvaldoesnot “necessarily arise” from
requirements undehe FederalAid Highway Act Just because the Fedefatl Highway Act
requires a process that complies with applicable federal requirements toesassarily give
rise to thespedfic requirement under Section 60(c) that all MPO plans must be approved by the
CMAP Board prior to final approval by the MPO Policy Committ&éae mere presence of a
federal issue in a lawsuit is not sufficient to create federal questionigtiosd

On the rare occasion that courts find federal question jurisdiction in the absance of
federal cause of action, they do so because “[d]eciding an issue of federaldamescapable,
and the national government itself was vitally concerned about tbemet’ Hartland Lakeside

Joint No. 3 Sch. Dist. v. WEA Ins. CgrNo. 13-3787, 2014 WL 2915919, at *3 (7th Cir. June



27, 2014). The Seventh Circuit found that, unfiw@ble, deciding an issue of federal law was
notinescapable iiartland. Id. at *6. Bvenif the defendants complied with federal law in that
case, their conduct could still violate state law, which was the crilnre pfaintiffs’ action. Id. at
*3. Therefore the court found, the “suit does not ‘necessarily’ raise any issue of féleral
Id. Like Hartland, we cannot sai this casehat deciding federal law is inescapable for
purposes of determining whether Defendants violated Section 60(c)lbinthie Regional
Planning Act. The MPO Policy Committee’s vote to approve tran#l Tollway without the
prior approval of the CMAP Board does metcessarilyiolate the Federahid Highway Act.
Werewe to find otherwise, we would riskederalizing” state law

The cases that Defendants raise in their response are distinguis{saa@esp. at 45.)
This case is unlik&rable where the court found that the plaintiff's claim depended on the
interpretation of federal lawGrable & Sons Metal Products, In&45 U.S. at 311, 125 St. at
2366. Here, Section 60(c) of the lllinois Regional Planning Act does not necessguihgran
interpretation of thé&ederalAid HighwayAct. This case is also unlikehode Island
Fisherman’s Alliance, Indn whichthe First Circuit concluded th#tere wadgederal jurisdiction
because the main issue was whether federal law required the Department afraanial
Managenent to Enact the regulation®hode Is. Fishermes'Aliance, Inc. v. Rhode Is. Dept. o
Envtl. Mgt, 585 F.3d 42, 49 (1st Cir. 200%lere the Federahid Highway Act does not
specificallyrequire that CMAP first approve the transportation decision. L&¢fgndants
point toln re Pharmaceutical Industry Average Wholesale Price Litigattbarethe district
court denied the State of Adma’s motion to remand, concluding that “the meaning of [Average
Wholesale Price] in the federal Medicare statute is a substantial federal issueghdly pr

belongs in federal court.tn re Pharm. Indus. Average Wholesale Price Lih7 F. Supp. 2d



77, 80 (D.Mass 2006). Plaintiffs' claim thatDefendantwiolated Section 60(c) kroceeding
with the llliana Tollwayproposal without CMAP’sequisiteapproval does not necessarily raise
a “substantial federal issue that properly belongs in federal.’tdbee idat 80. Accordingly,
this case is unlike the cases that Defendants cite. Plaiatiffs’ claimregarding Defendants’
alleged violation oftate lawdoes not necessarily raise a federal issbenn —U.S—, 133 S.
Ct. at 1065.

Defendants may argue that they are not obligated to comply with Sectiorob(e)
lllinois Regional Planning Act’s statgpecific requirement that the CMAP Board approve
transportation plans and programs prior to firgdraval by the MPO Policy Commage, but that
would be a defense. A federal defense does not warrant removal of an action #wuoistat
Caterpillar, Inc. v.Williams 482 U.S. 386, 393, 107 S. Ct. 2425, 24B#B7) (“[A] case may
not be removed to federal court on the basis oflar@ defensancluding the defense of
preemption, even if the defense is anticipated in the plaintiff's complaint, andféath parties
concede that the federal defense is the only question truly atj{smephasis in original) We
find thatDefendants have failed to meet their burden of demonstrégteralsubject matter
jurisdiction under 28 U.S.C. § 1331.

CONCLUSION
For the reasons discussed above, we grant Plaintiffs’ motion to remand to statdtcourt

is so ordered.

o E e
Marvin'ts. Aspen

United States District Judg!
Dated: Chicago, lllinois
August 6, 2014

! Because we find that the amended complaint presents only state law claims, @ihglgc
that we lack jurisdiction, we do not address the parties’ arguments as to Blatariding.
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