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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NICOLE HARRIS, )
Plaintiff,
Case No. 14 C 4391

V.

CITY OF CHICAGO,et al,

Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

After a three-week jury trial, at whoover 20 witnesses testified, including seven
experts, a jury returned andggct in favor of Chicago Police Department (“CPD”) Officer
Defendants Anthony Noradin, Demosthenes Biatas, Robert Bartik, Michael Landando,
Randall Wo, John Day, John Kelly, and Robert Carderd against Plaintiff Nicole Harris on all
counts! Before the Court is Harris’ motion fomaw trial brought pursuant to Federal Rule of
Civil Procedure 59(a). For thHellowing reasons, the Court desi Harris’ Rule 59(a) motion.

BACKGROUND

In her Complaint, Harris alleged that ont@mer 26, 2005, a jury ithe Circuit Court of
Cook County convicted her of muwdng her four-yeardd son, Jaquari Dag¢based in part on
a false and fabricated confession elicited during hours of intermittent interrogation by Chicago
Police Officers, including a videotaped confesgitayed to the jury. After the jury convicted

her of murder, the Circuit Couof Cook County judge sentenced Harris to 30 years in prison.

1 On February 17, 2017, the Northern Districtliifiois Executive Committeesassigned this lawsuit to

the Court. Prior to reassignment, on June 14, 2016, the Honorable John Darrah granted Defendant City of
Chicago’s motion to bifurcate and stay Harris’ claim basellonell v. Dep’t of Social Serys136 U.S.

658 (1978), pursuant to Federal Rule of Civil Procedure 42(b).
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On March 13, 2009, the lllinois Apjpate Court affirmed Harristonviction, and thereafter, the
Supreme Court of lllinois dred her petition for leavi® appeal on September 30, 2009.

After exhausting her stat®urt post-conviction remeel under the lllinois Post-
Conviction Hearing Act, 725 ILCS 5/122-4t seq.Harris brought a habeas petition pursuant to
28 U.S.C. § 2254(d)(1) in the Unit&dates District Court for the Midern District of Illinois.

After the district court denied her petitiorr f writ of habeas corpus, on October 18, 2012, the
United States Court of Appeals for the Seventh Circuit reversed the district court’s denial with
instructions to grarthe writ unless the State electedatry Harris within 120 days after

issuance of the mandat8ee Harris v. Thompsof98 F.3d 609, 613 (7th Cir. 2012). The

mandate issued on December 3, 2012, and on February 25, 2013, the State released Harris from
prison on bond. On June 17, 2013, the Cook County’s State’s Attorney dismissed all charges
against Harris, and on January 25, 2014, tmeu@iCourt of Cook Gunty granted Harris a

Certificate of Innocence pursuant to 735 ILCS B2~ Hatrris filed the gsent lawsuit on June

12, 2014.

Once the Executive Committee reassignedragter on February 17, 2017, and prior to
the jury trial, the Court ruled on over 30 writterotions in limine, most of which involved
detailed analyses that the Court issued via writt@lers. The Court also issued written orders
concerning numerous expert tioms brought pursuant to FedeRule of Evidence 702 and
Daubert v. Merrell Dow Pharms., Inc509 U.S. 579 (1993), and conducted an evidentiary
hearing in relation to Harris’ false confessmxpert, Dr. Richard Leoln addition, the Court
considered oral evidentiary motions before and during?rithe Court also conducted pre-trial
and jury instruction conferences on Septeml2, 2017 and October 11, 2017, during which the

Court carefully considered thertias’ proposed jury instructiorend made rulings on many of

2 The Court incorporates its prior rulings to the extefgvant to the issues presently before the Court.

2



the instructions. The Court hdlge final jury instruction conferees during the last days of trial
after the parties had proffered the majorityhed trial testimony and documentary evidence. The
jury instruction process was angoing, collaborative effort starg at the end of June 2017 and
ending in mid-November 2017 when the Court inseddhe jury. The Cournstructed the jury
on the following claims: (1) a Fourteenth Amendment due process fabricated evidence claim;
(2) a Fourteenth Amendment due process coerce@gsinoh claim; (3) a conhtutional failure to
intervene claim; (4) a constitutional conspiracy claim; (5) a state law malicious prosecution
claim; (6) a state law intentional infliction emotional distress claim; and (7) a state law
conspiracy claim. The jury found for Defendants on each of these claims.
LEGAL STANDARD

Under Rule 59(a), a “new trial should be geath‘only when the record shows that the
jury’s verdict resulted in a miscarriage of justarevhere the verdict, otne record, cries out to
be overturned or shocks our consciendestate of Burford v. Accounting Practice Sales,,Inc.
851 F.3d 641, 646 (7th Cir. 2017) (citation omittesBe also Prime Choice Servs., Inc. v.
Schneider Logistics @nsloading & Distrib., InG.861 F.3d 633, 635 (7th Cir. 2017). “The
district court has the discretion ‘grant a new trial on all or some of the issues — and to any
party,” and a new trial shadibe granted if a prejudal error occurred[.]”Hillmann v. City of
Chicago,834 F.3d 787, 793 (7th Cir. 2016) (internahtion omitted). The Seventh Circuit
reviews the denial of Rule 59(a) tiams for an abuse of discretiohlaze v. Kubicelk880 F.3d
946, 950 (7th Cir. 2018). In general, a distootirt abuses its dis¢ren when no reasonable
person would agree with its rulingBunn v. Menard, In¢.880 F.3d 899, 905 (7th Cir. 2018).

The Seventh Circuit considers “a distiwourt’s jury instructions with deference,

analyzing them as a whole to determine if thegurately state the law and do not confuse the



jury.” Doornbos v. City of Chicag®68 F.3d 572, 580 (7th Cir. 2018ge also Sanchez v. City
of Chicagg 880 F.3d 349, 355 (7th Cir. 2018) (“We revidesnovowhether a challenged jury
instruction fairly and accurately summarized ldne, but the trial codis decision to give a
particular instruction is revieed for an abuse of discretion(§itation omitted). “If an
instruction is legally deficient, a new trial igtered only if the flawednstruction could have
confused or misled the jury causingjudice to the complaining partyDoornbos,868 F.3d at
589;see also Armstrong v. BNSF Ry. G&0 F.3d 377, 381 (7th Cir. 2018).

Courts consider evidence unfairly prejudidfat induces jurors to decide a case on an
improper basis, such as an emotional ohigorncreek Apartments Ill, LLC v. MicR86 F.3d
626, 634 (7th Cir. 2018). To obtain a new trialenda party “is complaing that the district
court committed an evidentiary error, he musalelssh not only that the court’s decision was
unreasonable but that the error in admittingxarluding the evidence in question affected his
substantial rights."United States v. Whiteaglé59 F.3d 734, 756 (7th Cir. 2014). Put
differently, “to warrant a new trial, an evidentiagror must affect thivsing party’s substantial
rights — that is, there must hesignificant chance that the flawading affected the outcome of
the trial.” Thorncreek Apartments |IB86 F.3d at 634.

ANALYSIS

In her Rule 59(a) motion for a new trial, tHa makes the following arguments: (1) a
confluence of errors resulted in negating Gertificate of Innocencand rendered her trial
unfair; (2) the Court erred in its rulings in retatito her son Diante Dancy’s competency hearing
and deposition testimony; (3)atCourt erred in its Federal Rwf Evidence 404(b) ruling in
relation to Defendant Bartikna (4) the Court erred in restting the testimony of three of

Harris’ expert witnesses. The Cbaddresses each argument in turn.



Certificate of Innocence and Related Rulings

In her motion for a new trial, Harris firatgues that the Courttsilings concerning her
Certificate of Innocence (“COIl"glong with other related rulingssndered her trial unfair. To
give context, in January 2014, the Chief Criatidudge of the Cookounty Circuit Court
granted Harris a COI pursuant735 ILCS 5/2-702. Speaitally, in September 2008, the
lllinois legislature enacted 735@S 5/2-702, which “permits a person who served time in prison
on a conviction that is later saside to seek a ‘certthite of innocence’ from the court that had
convicted him.” Rodriguez v. Cook Cnty., 664 F.3d 627, 629 (7th Cir. 2011). To obtain a
Certificate of Innocence under Section 2-702, the petitioner pnogé by a preponderance of
evidence that:

(1) [she] was convicted of one or mdedonies by the State of lllinois and

subsequently sentenced to a term of isggrment, and has served all or any part

of the sentence;

(2)(A) the judgment of conetion was reversed or vaed, and the indictment or

information dismissed or, if a new triabs ordered, either [she] was found not

guilty at the new trial or [she] was notnied and the indictment or information

dismissed; ... ;

(3) [she] is innocent of the offenses dajed in the indictment or information or

his or her acts or omissions chargedthi@ indictment or information did not

constitute a felony or misdezanor against the State; and

(4) [she] did not by his or her own conduct voluntarily cause or bring about his or
her conviction.

735 ILCS 5/2-702(g)People v. Fields959 N.E.2d 1162, 1165 (1st Dist. 2011).Figlds, the
lllinois Appellate Court statetthat the plain language of &iton 2—702 shows the legislature’s
intent to distinguish between a finding of notltyuat retrial and actuahnocence of the charged
offenses.” Fields 959 N.E.2d at 116&ee also Rudy v. Peop@84 N.E.2d 540, 543 (1st Dist.

2013). Therieldsdecision further instructed “that determining whether defendant showed by



a preponderance of evidence thatis innocent of the murderthe court was required to
consider the materials attached to defendau®tgion in support ohis innocence claim ... in
relation to the evidence presented against him at both trialslds, 959 N.E.2d at 1166

Harris’ COl is a boilerplate form citiniipe language in Section 2-702(g) on which the
Chief Criminal Judge checked the following boxes:

After September 22, 2008, the Defendant/letér’'s indictment or information

was dismissed or s/he was acquitted, ardi®eer was filed within 2 years of the

dismissal of the indictment or information or acquittal,

The Defendant/Petitioner is innocent of tfeenses charged in the indictment or

information, or his/her acts or omissiartgarged in the indictment or information

did not constitute a felony or misdemeanor against the State][.]

(Pl.’s Trial Ex. #1.) The rennader of Section 2-702(g)’s langgeris stated on Harris’ COI
form.

In January 2017, Defendant Officers filed atimoin limine seeking to bar any reference
to Harris’ COI. In Harris’ legal brief in responsethe motion to bar, she argued that “the jury’s
primary focus should be on whether the Policéebéants fabricated incriminating evidence,
Ms. Harris’s confession, coercedrlieto reciting this false stament, and whether the Police
Defendants conspired against her to maliciopstysecute and wrongfully inflicted emotion
distress upon her.” (R. 263, Resp. Brief, at The Court agreed ilarge part and denied
Defendant Officers’ motion to baeference to Harris’ COIl ia written order on March 29, 2017.
In that ruling, the Court stated:

Plaintiff's certificate is reevant and admissible to m@nstrate that Plaintiff’s

underlying criminal proceedings were teratied in her favor in relation to her

malicious prosecution clairsge Swick v. Liautaud69 I1l.2d 504, 512 (lll.

1996), as well as to her damages if Deff@nts argue that Plaintiff committed the

crime. See Kluppelberg84 F.Supp.3d [741,] 746 [(N.D. lll. 2015)](citirRarish

v. City of Elkhart, Ind 702 F.3d 997, 1003 (7th C012). Also, Plaintiff's
Certificate of Innocence “may bear orttiue process claim insofar as it is



needed to keep the jury’s focus on the materiality issue as opposed to [plaintiff's]
actual guilt or innocence.Kluppelberg 84 F. Supp. 3d at 747.

Furthermore, the Court rejects Defengaargument that the risk of unfair

prejudice would substantig outweigh the highly prbative Certificate of

Innocence, especially because the (edié of Innocence does not make any
findings regarding the CPDfficer Defendants[.]See Kluppelberg84 F.Supp.3d

at 747;see also Common v. City of Chicag61 F.3d 940, 947 (7th Cir. 2011)
(“Evidence is ‘unfairly prejudicial in @ context of Rule 403 if it will induce the

jury to decide the case on an improper basis, commonly an emotional one, rather
than on the evidence presant® (citation omitted).

(R. 313, 3/29/17 Order, at 3-4.)

Despite this favorable ruling, Harris nasgues that the Court’s other rulings and

“improper” COI jury instruction, along with Defielants’ arguments, neigal the weight of the

COl in such a way that it causkdr substantial prejudice. particular, Harris maintains that

the Court erred by:

Providing an instruction about the COitlwthe effect otelling the jury

that the COI had no bearing on the cdisat the state court that issued the
COlI considered none of the same issneganting the COI, that the jury
should ignore the COI by focusing onidence adduced ithis case alone,
and failing to instruct that the jugould properly consider the COI;

Allowing the Defendants to questituts. Harris about the basis for the
Seventh Circuit opinion,e., that Ms. Harris’ the®-year old son, Diante,
should have been allowed to testifydahat she had ineffective assistance
of counsel, but not allowing Plaintiff fguestion her abowther aspects of
the opinion, such as that the Seve@ircuit strongly questioned the
voluntary nature of her confession;

Requiring Plaintiff to stipulate to dace a jury instrugon regarding the
two bases for the Seventh Circuit’s habegiion; and

Allowing Defendants to examine Ms. Harris about a response to a Request
to Admit stating that no court haver found her confession was coerced
and allowing that response to be admitted into evidence.

(R. 457, Pl.’s Opening Brief, at 3.) The Countns to each argument, as well as whether a

“confluence of errors” rended Harris’ trial unfair.



A. COl Jury Instruction

In the last days of trial after the parties had presented the majority of their trial testimony
and documentary evidence, the Court conducted jury instruction conferences. Throughout
the pre-trial process, the pagibad submitted proposed jury instiians and made arguments in
relation to the COl instiction. At the November 13, 2017 finary instruction conference, the
Court discussed the C@istruction with the parties, espally in light of conforming the
instruction to the trial evidencén doing so, the Court clarified:

| do think it is important tdell the jury — give all of the testimony that we have
heard and, quite frankly, given the titletbé Certificate of Innocence that she has
received, | do think it is important tolitéhe jury, given the focus that you have
had on this during the trial, that the féitat she got this does not mean that the
plaintiff has proven her casessentially. It does not meéwrat — the Certificate of
Innocence does not establish that the migd@ts here violated her constitutional
rights or her state rights tinat her confession was fatated. Those are issues

for the jury.

(11/13/17, JI Conf. Tr., at 10-11.) After considgrthe parties’ argumésabout the COI jury
instruction, the Court cafdly crafted the COI juryinstruction as follows:

You have heard evidence that Pldfrilarris was awarded a Certificate of
Innocence in the State court. The Statert® decision to issue a Certificate of
Innocence is not binding on you in this case.

The State court decided differergugs than those before you when
issuing the Certificate of Innocenc€&€he State court was not asked nor did it
decide the issue of whether Plaintif€snstitutional rights were violated or
whether the Defendants engaged in amgconduct under state or federal law.
The State court was not asked nor did dide the issue of whether Plaintiff's
confession was false, fabaited or coerced. Thesesassues for you alone to
decide. You have listened to and healidhe evidence in this case and are to
decide this case based on the evidgmeeheard in this case and this case alone.

(R. 443, Final JI, at 31.)
In her new trial motion, Harris does not arguat tihis jury instrution, alone, is legally

deficient. Ernst v. City of Chicagd337 F.3d 788, 794 (7th Cir. 201@District courts have



substantial discretion in how fwecisely word jury instructiongrovided that the final result,
read as a whole, is a complete and correcsiant of the law.”). ndeed, the Court based the
COl jury instruction on lllinois statutes aodse law, along with the Seventh Circuit Civil
Pattern Jury Instructions. Mospecifically, the second sentenof the juryinstruction is
consistent with lllinois statutgnaw, namely, “[tjhe decision tgrant or deny a certificate of
innocence shall be binding only witespect to claims filed in the Court of Claims and shall not
have a res judicata effect onyaother proceedings.” 735 ILC82-702(j). The first three
sentences of the second paragraph are alsoadedagal statements under lllinois law because
the Circuit Court judge who grged Harris’ petition for a Ceridate of Innocence was required
to consider Harris’ petition in relation to tegidence presented at her 2005 criminal trial for
first-degree murderSee Fields959 N.E.2d at 1166Thus, although the prosecution and
defense counsel offered evidence about Harasfession at her 2005 crimal trial, including
certain Defendant Officers’ condua relation to hemterrogation, the pads did not present
evidence on the issues of accidental strangulatidalse confessions and the judge instructed
the jury as to the first-degree murder charge, not that Defendant Officers fabricated evidence or
coerced Harris’ confessiorsee People v. Harri®04 N.E.2d 1077, 1092-95, 1098 (1st Dist.
2009). Moreover, at the January 23, 2014 hearingl&oris’ Certificate of Innocence — at which
the State took no position — Circ@ourt Judge Paul Biebel statéht he had read the petition
for a Certificate of Innocence and that he was familiar with the claims and general history of the
case before granting the petitiofR. 219-3, 1/23/14 Hr'g Tr., at 3.[rinally, the Court based the
last two sentences of the Cfdty instruction on Seventh Cind Civil Pattern Instruction 1.01,

Functions of the Court and the Jury. Thesdeseces are also con&st with other jury



instructions explaining that therjumust consider all the evidenitethis case. (R. 443, Final JI
## 3,7, 10.)

Although the COl instruction accurately states the law, ®isttke of completeness, the
Court turns to Harris’ arguent that it misled thgiry and was confusingSee Doornbo368
F.3d at 580 (“If an instruction is legally defictea new trial is required only if the flawed
instruction could have confused misled the jury causing prajice.”). In particular, Harris
contends that the COI instrumti was flawed because “[i]t failed properly balance the COI's
admissibility and the jury’s obligation to consideas proper evidence with Defendants’ desire
to abrogate its meaning.” (Opening Brief, atli)- Simply put, Harris is arguing that the jury
instruction did not mention th#te COI could be considered@ddence. That the instruction
did not tell the jury that Harri<COI was evidence to be considdris a non-starter because not
only was the COIl admitted into evidence in frohthe jury, there was no indication from the
Court nor the parties that it wast evidence to be consideredather, defense counsel spent a
considerable amount of time and energy attacking this evidence.oworélarris’ counsel
discussed the COI in both opening statementhsing arguments. Atlosing, for example,
Harris’ counsel stated:

Now, when | first spoke to you during apeg statements, | told you that three

steps had to occur for Nicole Harrisliegin — to begin — to awake from the

nightmare that these defendants havetecem her life. Step No. 1 was the

appellate court telling thei&l court to release her cetry her; and, Step No. 2,

the Cook County State’s Attorney’s Offiogho had prosecuted her, dismisses all

charges against her and her convictiovaisated. Step No. 3 occurs when the

chief judge of all the criminal courts @fook County issues bible a Certificate

of Innocence.

I’'m going to say the whole word: QG#icate of Innocene. Because the

defendants only want to say a certificalédhey don't like the full word. It's a

Certificate of Innocence. And she was granted it without objection from the Cook

County State’s Attorney’s Office andtivout opposition. And they had every
right to oppose it, and they did not.

10



(11/16/17 p.m. Trialr., at 136-37.)

As the parties acknowledge, district courts mot required to give an “idealized set of
perfect jury instructions.Hicks v. Forest Pres. Dist. of Cook Cnty., 77 F.3d 781, 791 (7th
Cir. 2012) (citation omitted). Befe and during trial, the Couaind the parties worked closely
together to fashion the jurystructions, including the COl struction. The COI instruction
fairly and accurately summarized the law. Y&inining the instructions as a whole, in a
common sense mannefGaathoff v. Davis826 F.3d 925, 932 (7th Cir. 2016), Harris has not
shown that the Court abused its disawetin instructing the jury as sucKarahodzic v. JBS
Carriers, Inc.,881 F.3d 1009, 1016 (7th Cir. 2018) (“Tinal court’s decision to give a
particular instruction is reviewddr an abuse of discretion.”).

B. HabeasDecision

Next, Harris contends that the Courtrsomeous rulings in relation to the Seventh
Circuit's decision resultig in the grant of Harris’ petition fa writ of habeas corpus pursuant to
28 U.S.C. § 2254(d)(1), further muddiee tvaters in relation to her CO&ee Harris v.
Thompson698 F.3d 609, 613 (7th Cir. 2012). In general, federal habeas corpus proceedings are
civil matters that are brought separately fribi underlying criminal casater the petitioner has
exhausted his or her state court remedigsited States v. Wilkoze®22 F.3d 364, 368 (7th Cir.
2016) (citingUnited States v. Morgar346 U.S. 502, 506 n.4 (1954)); 28 U.S.C. § 2254(b)(1). It
is well-established that in “conducting habeagew, a federal court is limited to deciding
whether a conviction violated the Constitutionysaor treaties of the United Stategkstelle v.
McGuire 502 U.S. 62, 68 (1991). With these staddan mind, the Seventh Circuit addressed
Harris’ constitutional arguments that the trial caaigkclusion of her then 5-year-old son Diante

Dancy'’s testimony from her criminal trial vaded her Sixth Amendment right to present
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witnesses in her own defengsedahat she received constitutadly ineffective assistance of
counsel at Diante’s competency hearing. The &&vEircuit reversed thdistrict court’s denial
of Harris’ habeas petition with insictions to grant the writ stating:

A court’s exclusion of defense evidencelaies the Compulsory Process Clause
of the Sixth Amendment where the evidersmaterial to the outcome of trial
and the application of the evidentiary exabusis arbitrary or disproportionate to
the state’s legitimate interests promobscthe rule. Although Diante and his
testimony posed challenges, the completduston of this critical exculpatory
evidence in this case was arbitrary argpdoportionate to the truth-seeking and
reliability concerns advanced by witnessnpetency restrictions. We review this
issuede novdbecause it was not addeed by the lllinois courfs.The
disqualification of Diante as a witnes®hted Harris’s Sixth Amendment right to
present a complete defense.

We also conclude that ttiaounsel’s serious errons the competency hearing
deprived Harris of the right to effée¢ counsel. As the only eyewitness to
Jaquari’'s death, Diante’s testimony wasential to Harris’s defense. His
competency hearing was crucial, but Halsricounsel was not ready for it: he did
not interview Diante, he did not secuhe presence of a wigss who would have
shown that Diante’s recollections of whetppened were consistent and credible,
and he did not correct the trial countrssapplication of the burden of proof.
UnderStrickland v. Washingtod66 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), and its progeny, each of these akiss—Ilack of investigation, failure to
secure a key witness, and ignoran€applicable law—amounted to
constitutionally deficient performance @défense counsel. If counsel had taken
simple and obvious steps to prepare ferhkaring, it is reasonably likely that
Diante would have been deemed corepet And if the jury had heard his
testimony, there is a reasonable probabiligt the outcome of the trial would
have been different. In concludititat Harris was not prejudiced by her
counsel’s errors at the competency regrthe state appelltcourt unreasonably
appliedStrickland

Harris, 698 F.3d at 613.
1. Trial Questions
Harris asserts that the Coertred by allowing Defendants’ sosel to question Harris at

trial about the basis of the Sewke Circuit’'s habeas decision,maly, that Harris’ son Diante

3 When no state court has squarely addressed anstgtizhabeas claim, federal habeas courts review the
claim pursuant to 28 U.S.C. § 2243 instead of the rdeferential standard of review set forth in 28

U.S.C. § 2254(d) See Adorno v. Melvjr876 F.3d 917, 921 (7th Cir. 201 Darrion v. Butler 835 F.3d

764, 772 (7th Cir. 2016).
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should have been allowed to testify at hemaral trial and thaher attorney rendered
constitutionally ineffective assiance of counsel, but not allmg questions about the Seventh
Circuit's discussion in relation tilve voluntary naturef her confession. ®tfurther argues that
these questions, and the omissions of otherghlefury with the impression that neither the
Cook County States’ Attorney’s later dismissatled charges against herrribe issuance of her
COIl were based on her innocence or how heressndn was obtained. Rather, Harris contends
that this evidence suggesdtthat that the onlgeason Harris was released from custody was
because of merethnicalities.

At trial, Harris’ counsetlid not object to Defendantguestion about the Seventh
Circuit’'s opinion in relation toéhe exclusion of Diante’s tesiony at her criminal trial.
Although counsel objected to the question conogriiial counsel’s cotigutionally ineffective
assistance of counsel — an objection the Cowetruled based on relevancy and completeness —
when asked about this reasonyiiatestified that she coultbt remember. On re-direct
examination, Harris’ counsel then asked Haafbout the habeasdailgon stating “do you
remember if that court made any statemehtgiaithe reliability abouwgour confession in this
case?” (R. 479, Ex. A, at 470.) Defense couobgcted, and the Cowstistained the objection
based on juror confusion under Federal Rule afi&vwe 403, and that it wanot proper rebuttal
evidence.

The language in the decision at issue rekatélse State of lllinois’ argument that the
exclusion of Diante’s testimony was merelyrméess error, which ignores the constitutional
inquiry of “whether the exclush of the evidence had a reasoegtobability ofaffecting the
outcome of trial[.]” Harris, 698 F.3d at 630. In this contethe Seventh Circuit reasoned:

Here, we do not ask whether Diant&stimony would have overwhelmed the
probative value of Harris’s videotapednfession, nor even whether the jury

13



would more probably than not have dted Diante’s eyewitness account over the
confession. An appellate court does @eogage in suchpples-to-oranges
evidentiary comparisons. Our task is simply to ask whether, if Diante had
testified, there is a reasonable probability jury would have returned a different
verdict.

We are confident that the answer is y&&e videotaped confession was powerful
evidence, but the jury had reasons tosgjoa its reliabiliy, too—reasons in line
with leading research on false confessiombe jury knew the confession was the
product of interrogation stretching over 2gurs at the police station. Cf. Saul M.
Kassin et al., Police—Induced Confess: Risk Factors and Recommendations,
34 L. & Hum. Behav. 3, 16 (2010) (notingatH'false confessins tend to occur
after long periods of time” aridleep deprivation is histically one of the most
potent methods used to ... extract cesfens”). The jury knew Harris did not
have an attorney presatiring this questioning andath as a mother who had
just lost her son, she wasader stress and stricken with grief. Cf. Gisli H.
Gudjonsson et al., Custodial Interrtiga, False Confession and Individual
Differences: A National Study Amorgelandic Youth, 41 Personality &
Individual Differences 49, 56 (2006) rtfling that depressed mood is linked to a
susceptibility to provide false confessimnpolice). The jurjknew that Harris’s
initial, unwarned confession was incatsent with the physical evidence—she
said she had used the telephone cordly @Hater confessions (and after many
more hours of interrogation) did sher@xt this curiousliscrepancy. See
Brandon L. Garrett, The Substancd~alse Confessions, 62 Stan. L.Rev. 1051,
1087 (2010) (“The vast majority of thesronerees made statements in their
interrogations that wereoatradicted by crime scene evidence, victim accounts, or
other evidence known to polickiring their investigation)” The jury also heard
Harris testify that she hapent a sleepless night hantfed in the interrogation
room and that the police had threatehed pushed her, called her names, and
deprived her of food, water, and acctsthe bathroom, though she had said
otherwise in the i@rded confession.

These warning signals were not enougbvercome the videotaped confession at
trial. But they might well have beenaugh if the jury hadansidered them along
with Diante’s testimony, which would fa.a changed the entire tenor of the
defense case. The theory of accidedéath would have been buttressed by an
actual eyewitness—the only person, according to the defense, who was present
when Jaquari died. Such testimony “corddsonably be taketo put the whole
case in such a different light as to undeerconfidence in the verdict.” In this
light, the circumstances of Harris’s integadion and the possibility of a false
confession may well have given the jumgater pause. In sum, Diante’s
testimony was significant enough to be m@bly likely to have changed the
outcome of the trial. Diante’s testimompuld have been material and favorable
to Harris’s defense.

Harris, 698 F.3d at 631-32 (inteal citations anddotnote omitted).
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In summary, the Seventh Circuit addrestee reliability of Harris’ confession by
interpreting the facts presented at her criminal # in light of § 2254(K1)’s presumption that
the lllinois Appellate Court’s factual determinations were correct. The Seventh Circuit then
applied the facts to the Sixth Amendment inqaing concluded that the “warning signals” were
not enough to overcome her videotaped confessidmal, but that Dante’s testimony would
have changed the “tenor” of the theory of the caaaely, that Jaquarigeath was accidental.

The danger of potential juror confusion in admitting the Seventh Circuit’s discussion
about false confessions substalht outweighed Harris’ couns@robing into this complicated
constitutional analysis maden federal habeas reviewvhite v. Hefel875 F.3d 350, 355 (7th
Cir. 2017) (Rule 403 “permits exclusion of redat evidence if itprobative value is
substantially outweighed by therdger of confusing the issuek.”The Court’s ruling based on
juror confusion is further undscored by Harris’ argument in her motion in limine to bar
Defendants from calling her post-conviction attorneys from testifying at trial, in which she stated
that her habeas petition involved “an entirelifedent civil proceeding wh entirely different
claims and defenses,” and thus, “[a]Jrgumenth@habeas case are likébyconfuse and distract
the jury.” (R. 218, Pl.’s MIL #6, at 23.) Equallyportant, at trial, Hais’ counsel presented
evidence that her confession was coerced, along with a false confession expert, and it was the
jury’s role to decide whetheéhe Defendant Officers coerced Harrgonfession — not the federal
habeas court’s role. Accordingly, Harris has met her burden of establishing that the Court
abused its discretion in excluditiys evidence, let alone that any such error affected Harris’
substantial rightsSeeDavies v. BenbeneB36 F.3d 887, 889 (7th Cir. 2016) (“We review the
district court’s evidentiary rulings for abusedi$cretion and will reverse only if ‘no reasonable

person could take the view adoptedthg trial court.”)(citation omitted);Sanchez880 F.3d at
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359 (“An error is serious enough only ‘if thereaisignificant chance thft] affected the
outcome of the trial.’y (citation omitted).
2. Stipulation

In a similar vein, Harris argues that the Caeduired her to stipate to or face a jury
instruction regarding the two bastor the Seventh Circuit's habegginion. To give
background, during trial, on November 1, 2017, betbe presentation of evidence, defense
counsel requested that the Cayikte a jury instructin about the Seventh Circuit’s holding that
the state trial court’s ekusion of Diante’s testimony from Idas’ criminal trial violated her
Sixth Amendment right to present witnesseber own defense and that she received
constitutionally ineffective assistance of couriseliolation of the Sith Amendment. This
request was made in response to Harris’ gad&imony that she could not recall the Seventh
Circuit’'s second ruling about inefttive assistance of counsel. Thereafter, Harris’ counsel asked
to see if “we could come up with a compromisethis” because “I understand that it has to
come in somehow.” (R. 481, 11/1/17 Trial Tr.23t The Court then suggested “[m]aybe you
can stipulate to it because the opinion is the opiniold?) (On November 14, 2017, the parties
informed the Court that they had attempted t@ago a stipulation, and defense counsel stated
that “if there’s not an agreement to a stipaagithen we’re going to offer a jury instruction on
this.” (R. 479, 11/14/17 Trial Trat 38-39.) Two days later, Hasticounsel confirmed that they
had agreed to a stipulation regarding the 8#vE€ircuit’s habeas decision. (R. 479, 11/16/17
Trial Tr., at 4.)

Based on these interactions with counted,Court would be hard-pressed to conclude
that Harris was forced to stipulate to the SelwveZitcuit’s holding in her habeas case, especially

because counsel acknowledged that “it has to doreemehow.” In addition, the stipulation
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was necessary and warranted based on Harstamieny concerning the hals ruling, as well as
her counsel's comments about the habelsgin her opening statements and closing
arguments. As such, Harris has not establishedhitba@ourt erred in refi@mn to the stipulation,
to which Harris agreed.

3. Request to Admit

Harris also takes issue with the Court’Brmg in relation to an admission she had made
during discovery. In particular, during discoyeDefendants served Harris with a set of
Requests to Admit, includingdN 7, which stated: “No court s&ver found that plaintiff's
confession to murdering her son was coerced éf¢DTrial Ex. # 13.) Harris response was:
“Admit.” (Id.) In relation to testimony concerning tda’ COIl and Harris’ testimony about the
Seventh Circuit’'s habeas deoisj defense counsel sought to prashis admission when Harris
was on the stand. At first, the Court denied c@lis request, but after hearing more of Harris’
testimony, counsel raised the issue the following day. Harris’ counsetetjarguing that the
jury would give it undue weigldnd it would cause juror confaesi. (R. 479, Ex. A., at 28-29.)
The Court overruled Harris’ objection becaits#as admissible as an admission by a party-
opponent under Federal Rule of Evidence 801(d)(Bvaeat in light of other evidence presented
at trial, and not confusing.

Here, Harris argues that by allowing her agbion into evidence “after Defendants were
able to repeatedly and incorrectly inform jhigy that there were ‘only two reasons’ why the
Seventh Circuit vacated [herprviction, also contributed toelprejudicial and cumulative
errors to warrant a new trial.” (R. 481, Repirief, at 10.) Harris, however, does not
sufficiently explain how the Court abused itsaetion by allowing Harris’ own statement into

evidence, namely, that the Court “based its dexaish an erroneous view of the law or a clearly
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erroneous evaluation of evidencaVatkins v. Trans Union, LL&69 F.3d 514, 518 (7th Cir.
2017). Moreover, the Court properly informed they jthat they had to determine what weight,
if any, to give the evidence. Without mokgrris has not shown that the Court abused its
discretion in this respect, let alone that anghserror had a substantial effect on the jury’s
verdict. SeeThorncreek Apartments |1886 F.3d at 634.
4, ClosingArguments

Harris further contends that during closemguments, Defendantsbunsel reiterated to
the jury that the only basis for the Seventh dits opinion was that Diante was not allowed to
testify, which further exacerbat¢he Court’s erroneous ruliagn relation to the Seventh
Circuit’'s habeas decision. Ingpaular, defense counsel argued:

She got the gift of her life when heonviction got vacated simply because the

Seventh Circuit said Diante should testetltl be allowed to testify. Great. Let

him testify. She got the gift of her lifghen the State’s Attorney’s Office decided

not to retry her.
(11/16/17, Trial Tr., at 46.) First, Harrisbunsel did not objec¢b this argumentHamdan v.
Indiana Univ. Health N. Hosp., InA380 F.3d 416, 422 (7th Cir. 201@ailure to object to
statement made in closing argument waives ahgdle Second, even if counsel had objected to
this argument, the Court clearly instructed theis that statements whain closing arguments
are not evidence for them to considere id, and it is well-establishetthat courts presume juries
follow jury instructions. See Thorncreek Apartments BB6 F.3d at 633Vilson v. City of
Chicagq 758 F.3d 875, 884 (7th Cir. 2014). Harasgjument based on Defendants’ closing
argument is misplaced.

C. Confluence of Errors

Based on the Court’s rulings iialation to the COI jury instruction and Seventh Circuit’s

decision in her habeas matter rigargues that this “confluencé errors” resulted in negating
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her COI and renderdter trial unfair. See Sanche880 F.3d at 355 (a new trial is appropriate “if
the verdict stands against the weight of the exadean if, for other reasons, the trial was not fair
to the losing party.”).Specifically, Harris argues:

Repeatedly telling the jury (1) thatetlvasis for the vacation of Ms. Harris’

criminal conviction wasolely Diante’s testimony and @&ifective assistance of

counsel; (2) that “no court has found NHarris’ confession was coerced;” and

then instructing that the state court dimt address (and by implication, did not

consider) any of the same issues whsmting the COlI; that the COI is not

binding on the jury and only the evidence frdmns case is to be considered; and

then (4) omitting any instruction that the jury legadbuld consider the COl in

determining the claims, substantiallydaunfairly prejudiced Ms. Harris.
(Opening Brief, at 13) (ephasis in original).

To show that the jury verdistands against the manifestigig of the evidence, Harris
must establish that “no rational jurgould have rendered the verdi&eeFlournoy v. City of
Chicagq 829 F.3d 869, 874 (7th Cir. 201&aathoff 826 F.3d at 932. Harris has not made any
such arguments, but instead asserts that the’€euaroneous rulings reeded her trial unfair.
Although “errors that are harmlessisolation may, in the aggregate, become harmful,” to
establish “harm, a party must show that ‘the multiple errors so infected the jury’s deliberation
that they denied the [party[fandamentally fair trial.”” Sanchez880 F.3d at 361 (internal
citation and citation omitted). The Seventh Cir¢eaches that when determining if otherwise
harmless errors deprived a litiganita fundamentally fair trial, “& examine the error in light of
the entire record, and a new tnall be granted only if we are ubke to say with fair assurance
that the error did not substizally sway the jury.”Barber v. City of Chicagor25 F.3d 702, 715
(7th Cir. 2013).

As discussed, Harris has not shown that the Court committed any errors, let alone

harmless errorsSee Smego v. Payrgs4 F.3d 387, 391 (7th Cir. 2017); Fed.R.Civ.P. 61.

Therefore, looking at theecord as a whole, Harris’ argumeéhnat the cumulative errors denied
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her a fundamentally fatrial is unsupportedSee Baugh v. Cuprum S.A. de C845 F.3d 838,
848 (7th Cir. 2017). Last, Harris points to certarguments or rulings to which she did not
object at trial, but any sudtrategic decisions cannot be a basis for a new B¢ Sanchez
880 F.3d at 360. Accordingly, theo@rt denies this aspect of Hig’ Rule 59(a) motion for a
new trial because she has failed to establishthiea€ourt’s alleged errois relation to her COI
and the Seventh Circuit’'s habeas decision rendered her trial unfair.
Il. Diante’s Testimony

As mentioned, Harris’ son Digaawas present at the timela$ brother Jaquari’s death.
Diante was 5 years old at the timBiante is now attending an eot-state college. Instead of
calling her son as a live witneastrial, Harris made therstegic decision to deem him
unavailable and offer his testimony via deposititesignations pursuant to Federal Rule of
Evidence 804(b)(1). In advance of trial, theu@ ruled on the partiesieposition designations.

A. Competency Hearing Testimony

As discussed above, the state court judde acompetency hearing in the underlying
criminal case to determine whether Diante coustifieat Harris’ criminal trial. In her motion
for a new trial, Harris argues that the Couredrby not allowing Diante’s competency hearing
testimony into evidence. Mospecifically, before presenting her expert witness — who would
testify about Diante’s competeyn— Harris sought admission Bfante’s competency hearing
testimony as “prior consistent” testimony uné&ederal Rule of Evience 801(d)(1)(B)(i).
(11/09/17 a.m. Trial Tr., at 8: 11/09/17 p.m. Trial Tr., at 8:) Under Rule 801(d)(1)(B)(i),
“[p]rior consistent statements that are offeredetout a charge of recent fabrication or improper
influence or motive are not hearsaMiller v. Greenleaf Orthopedic Assocs., S.&27 F.3d

569, 574 (7th Cir. 2016) (citation omittedge.,e.g., Whitlock v. Brueggema6@2 F.3d 567,
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575 (7th Cir. 2012). More specifically, “[@fior statement does not fall within Rule
801(d)(1)(B), even if it is comstent with the witness’s in-coutestimony, unless it has some
potential to rebut the alleddink between the in-court téstony and the witness’s recent
improper motive.”Miller, 827 F.3d at 574. Rule 801(d)(1)(B) is not designed to permit
impermissible bolstering of a witness’ testimony. Instead, prior consistent statements are only
admissible to rehabilitate a witness after anréisseof recent fabricabin or improper influence
or motive.

In addressing Harris’ arguent about Diante’s competgnhearing testimony under Rule
801(d)(1)(B)(i), the Court explained:

It is a witness and it is a prior cortsist statement, but the problem is | do

not see you meeting (d)(1)(B)(i). You canjust bring in any prior consistent

statements. It has to rebut an expregmptied charge that the declarant recently

fabricated it or acted from a recent impropgluence or motive in so testifying.
And | have not heard questioningggesting that the defendants are

arguing that Diante recently fabricatedaated from a recent improper influence

or motive.

(11/09/17 p.m. Trial Tr., at 8.) The Court bagsduling on the fact thah questioning Diante,
defense counsel did not challengaiie’s testimony as fabricatedtbat he acted with a recent
improper motive. In short, Rule 801(d)(1)(B)(i) was noplicated by Diante’s testimony
presented at trial.

In her present motion, Harris contends that Court should have admitted Diante’s
competency hearing testimony because it “was th& oagent and detailed explanation of what
he observed|[.]” (Opening Bfiieat 15.) Rule 801(d)(1)(®) is not that broadSee Tome v.
United States513 U.S. 150, 157 (1995) (“The Rulesrdw accord this weighty, nonhearsay

status to all prior consistent statents.”). Harris further argues that Diante’s prior consistent

statements were admissible as rebuttal bedaaandants raised the issue that Diante’s

21



recollection and testimony may have bedtuanced by “lawyerspr psychologists or
psychiatrists or interviewers” since Jaquari’'s death. (R. 423t®Rep., at 42.) Not only did
Harris fail to make this argument at trial, Ibiis line of questioning weapart of Harris’ own
initial deposition designations. Also, Harris'wwsel does not link this question to the exact
deposition testimony that Diante’s earlier congpely hearing testimony would have rebutted.

Moreover, Harris’ expert Dr. Galatzer\netestified about his reliance on Diante’s
competency hearing testimony, which was admisdlbcause experts may rely on hearsay in
forming their opinions.SeeFed.R.Evid. 703Tilstra v. BouMatic LLC791 F.3d 749, 753 (7th
Cir. 2015) (“an expert witness mot required to verify all thiacts on which he relies; he can
rely on hearsay ... provided that such reliana@nisiccepted practice in his profession[.]”). In
fact, Dr. Galatzer-Levy testified about Dialsteompetency hearg testimony in detail,
including specific testimony Diantgave, such as “Jaquari walaying with that string and
wrapping it around his n&c (11/09/17 p.m. TriaTr., at 42-56.)

Harris also argues that the Court erred by not admitting Diante’s competency hearing
testimony into evidence under Federal Rul&wafience 804(b)(1). H&s, however, does not
point to the record where simaised this argument and the Court’s resultant rdliNgnetheless,
at trial, on November 9, 2017, after the Couktdwon Harris’ Rule 801(d)(1)(B)(i) argument,
Harris’ counsel questioned why the competenegrimg testimony could not come into evidence
because Diante was unavailable. The Court responded “[t]hat is a different issue — you have
never raised that with me.” (R. 11/09/17 pImal Tr., at 10.) The Court further clarified:

His unavailability, you have put on his testimony already through his deposition.
That is why | let you put on the depositit@stimony. This would be a second —

* The Court notes that on appeal, any failure to provide transcripts or documents reflecting the Court’s
decisions as required under Federal Rule of Appellate Procedure 10(b)(2) may result in forfeiture of that
argument.See Hall v. Jaeho Jung§19 F.3d 378, 382-83 (7th Cir. 2016).
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more testimony, a second bite. | do nohkhihe rule calls for that. And | have
not heard that argument. The argumegut was prior consistent statement.

(Id.) After this explanation, Hagicounsel stated “Okay.”ld.)

Assuming Harris’ statement made in openrt constitutes an objection, and thus, is not
waived,see Walker v. Grop867 F.3d 799, 805 (7th Cir. 2017), Harris does not explain how the
Court abused its discretion, namely, that noarable person would agree with the Court’s
ruling. See Dunn880 F.3d at 905. Also, under Rule 804{b)former testimony is admissible
when a witness is unavailable and if the testignis offered against a party who had both an
opportunity and a similar motive to developthvitness’ testimony on direct or cross-
examination.SeeUnited States v. Salern605 U.S. 317, 322 (199Kubsch v. Neal838 F.3d
845, 874 (7th Cir. 2016) (dissent). In her oipg legal memorandum, Harris’ counsel argues
that Diante was unavailable besa he was at an out-of-statédl@ge during trial, but failed to
argue in any detail how Defendants (or thegdecessor-in-interestad an opportunity and
similar motive to develop Diante’s competgrhearing testimony until her reply bricdee
Laborers’ Pension Fund v. W.R. Weis Co., 189 F.3d 760, 768 (7th Cir. 2018) (“Arguments
raised for the first time in a reply brief are walv@. Moreover, in her reply brief, Harris did not
specifically address the factarsurts consider when deterrimg whether Defendants or their
predecessor-in-interest had a similar motiv develop Diante’s prior testimongee Volland-
Golden v. City of Chicag®9 F. Supp. 3d 983, 988 (N.D. Ill. 2015) (citidgited States v.
Feldman,761 F.2d 380 (7th Cir. 1985)). As such, Harris’ perfunctory and undeveloped
arguments are waivedsee Lauth v. Covance, In863 F.3d 708, 718 (7th Cir. 2017).

Further, the Court admitted Diante’s deposittestimony from this case because Harris
elected not to call her son as a live witnedsiat Because Diante attends an out-of-state

college that is beyond the 100 mile radiusvided by Federal Rule of Civil Procedure
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45(c)(1)(A), he was beyond the Court’s subpopoaer. The Court admitted Diante’s
deposition testimony after addressing the psirtdeposition designatiorend objections. As
such, Harris does not get to suboumulative testimony from Dide’s competency hearing.

In addition, Harris does nargue that the Court’s ewedtiary ruling affected her
substantial rights, namely, thiiere was “a significant chance thia¢ flawed ruling affected the
outcome of the trial, Thorncreek Apartments |1B86 F.3d at 634, especially in light of Dr.
Galatzer-Levy expert testimomyscussing certain aspectsiinte’s competency hearing
testimony. Without more, Harris has not metimarden of showing thahe Court’s evidentiary
ruling concerning Diante’s competency heatiegtimony was flawed, and thus warranted a new
trial. See Thorncreek Apartments, Bi86 F.3d at 634.

B. Deposition Testimony Admitted At Trial

As noted above, Harris presented Diandalsuary 18, 2016 video deposition at trial
because Diante was unavailable to test®geFed.R.Evid. 804(a), (b)(1). In the present motion
for a new trial, Harris asserts that the Caured in admitting portions of Diante’s deposition
testimony because the testimoaghed foundation and was spe¢ivia.  Specifically, Harris
maintains that during Diante’s videotaped déjoms, Defendants asked him if he recalled his
interviews with Alexandra Levy at the Childréalvocacy Center and with Dr. Galatzer-Levy, to
which Diante answered no. (R. 423, 1/18t&nte Dep., at 58, 123, 134.) Nonetheless,
Defendants also questioned Diante about n@eserning his 2005 interview with Alexandra
Levy and his 2006 interviews with Dr. Galatzer-Levy.

In relation to Diante’s interview witAlexandra Levy, defenssounsel asked Diante
“you have no reason to disputatlyou told Alexandra Levy déihe Children’s Advocacy Center

that your mom whooped Jaquari, @mt?” to which Diante replietyes.” (1/18/16, Diante Dep.,
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at 135.) In response to Defdants’ deposition designatiort$arris argued that Diante’s

testimony about his mother spanking Jaquailda a proper foundation nohly because Diante
did not remember his interview with Alexandraviyebut also because counsel asked Diante this
guestion in a “vacuum.” Defense counsel, hosveset forth the following foundation before
asking Diante this question:

Q: Sure, Is it fair to say that you aldo not remember telling — if you told
Ali Levy that you saw your mom spanking Jaquari with a belt?

A: Yes.

Harris’ counsel: I'm just not clear tothat came out. For the transcript
purposes, would you mind reading thgRecord read as requested)

Harris’ counsel: Thank you.

Defense counsel: But you have no reason to doubt that you said that, correct?
A: Correct.

Q: And you actually remember beistjuck with a belt, correct?

A: Yes.

Q: And you have no reason to disptitat you told Alexandra Levy at the
Chicago Children’s Advocacy Centrat your mom whoogd Jaquari, right?

A: Yes.

Q: And that was a word that you would use?

A: Yes
(Diante Dep., at 135: 1-220)nder these circumstances, caeirset forth a proper foundation
when asking Diante this questi, including whether Diante remesried his mother hitting him,
despite Diante not remembering mgerview with Alexandra Levy.

Harris also challenges defense counsel'stmes to Diante regarding his interviews

with Dr. Galatzer-Levy. To give context, Diamviewed the transcripts of his 2006 interviews
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with Dr. Galatzer-Levy in preparation fors January 2016 deposition. At his January 2016
deposition, Diante was reading tinenscript of an interview when counsel asked: “So you read
that — you told Dr. [Galatzer] Levy that you guy& in trouble after hput the sheet around his
neck” to which Diante answered “yes.Id(at 67: 4-6, 10.) Counsel then asked “[a]nd you told
Dr. [Galatzer] Levy that aftehe sheet was around Jaquari’s neck, that’'s when you went
outside,” and Diante answered “yesld.(at 67: 11-13, 17.) Furthedefense counsel asked
Diante: “And after you went outside is whgour mom hit you with — hit you with a belt,” and
Diante answered “yes.”ld. at 67: 18-20.)

At the deposition, Harris’ counsel objectedhts line of questining by stating “[t]he
exhibit speaks for itself.” 14. at 67: 7-8, 15, 21-22.) In Harris’ objections to the deposition
designations, she also objected based on fdiomdaecause Diante did not remember the
interviews with Dr. Galatzer4vy and because the testimonysveamulative. First, “[a]s a
general rule, errors in admitting evidence that is merely cumulative of properly admitted
evidence are harmlessJordan v. Binns712 F.3d 1123, 1138 (7th Cir. 2013). Second, at his
deposition, Diante was reading the transafftis interview with Dr. Galatzer-Levy and
confirmed what the transcriptated, and therefore, Harribjection based on foundation is
without merit.

Once again, Harris does not adequately ergiaiv the Court abused its discretion in
allowing this testimony into evahce nor how any sudrror had a substéial effect on the
jury’s verdict. See United States v. Brov8¥,1 F.3d 532, 536 (7th CR2017) (“District judges
have wide discretion over decisions to admiexclude evidence; we will reverse only if no
reasonable person could take the judge’s vieth@matter.”). Instead, Harris argues that this

line of questioning left the jury with the im@mson that Diante was reaffirming the statements
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Defendants attributed to him, when in factHagl no memory of thenilherefore, the Court’s
evidentiary rulings in relation to Diante’spissition testimony do not warrant a new trikee
Viramontes v. City of Chicag840 F.3d 423, 430 (7th Cir. 2016) (“An error affects substantial
rights only if there is a ‘significant chance’ thiae ruling affected theial’s outcome.”).
lll.  Defendant Bartik’s Prior Bad Acts

Next, Harris argues that the Court erred ianging in part Defendants’ motion in limine
to bar prior bad acts evidencereiation to Defendant Officer Batpursuant to Federal Rule of
Evidence 404(b). Defendant Bartik admiaretd Harris’ polygraph examination on May 15,
2005, and the parties hotly disputed DefendamtiBBa alleged misconduct in administering and
reviewing Harris’ polygraph examination, along witis interactions with the other Defendant
Officers. In their motion in limine, Defendantnoved to exclude Harris’ proposed Rule 404(b)
witnesses. Harris proffered these withessdedtify about Defendant B#’'s involvement in
their own criminal cases in relation to allegas@f coerced and falated confessions.

In the August 16, 2017 written ruling gramgi Defendant Officers’ motion in part, the
Court recognized that “Rule 4@)(prohibits the admission of ieence of other crimes, wrongs,
or acts for the purpose of provingparson’s character or propensitybehave in a certain way,
but permits the use of this evidence for otheppses . . . such asgwing motive, opportunity,
intent, preparation, plan, knowledge, identity, aloseof mistake, or lack of accidentUnited
States v. GomeZ63 F.3d 845, 852 (7th Cir. 2014) (en bafeiting Fed. R. Evid. 404(b)). In
short, “[s]uch evidence is not admissible to proliaracter, or propensitg act in a certain
way[.]” United States v. Uren®44 F.3d 681, 684 (7th Cir. 2016). On the other hand, other-act
evidence is admissible if “the evidence is suffitifem the jury to find by a preponderance of the

evidence that the other act was committed,” and is sufficiently similar and recent in light of the
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“specific purpose for which the other-act evidence is offer&binez,763 F.3d at 853-55. As
the Seventh Circuit instructs, “the districtucbshould not just ask whether the proposed other-
act evidence is relevant to a non-propensity purpose but how ettectyidence is relevant to
that purpose — or more specifically, how the ewick is relevant withduelying on a propensity
inference.” Id. at 856. Moreover, “[i]f the proponenttisdies the initial burden, the District
Court must then undertake an analysis undée R03 of the Federal Rules of Evidence to
determine whether the probative value of the eva@ is substantially outweighed by the risk of
unfair prejudice, taking into account the extentvhich the non-propensity purpose is actually at
issue in the case.Urena 844 F.3d at 684.

In response to Defendant Officers’ Rule 48)4fotion, Harris asserted that evidence
about Defendant Bartik’s prior conduct itegedly coercing confsions and fabricating
evidence was not propensity evidence, but i@htker theory of the case that she did not
voluntarily confess to killing heson. Specifically, she argued tlix¢fendant Bartik — and other
Defendant Officers — coerced and fabricateddoafession, which included Defendant Bartik's
use of the polygraph examination and its resuttarris then asserted that these other instances
of Defendant Bartik’s misconduct went to hiamp| opportunity, motive, modus operandi, or state
of mind. Harris specifically argued that DefendBattik knew he coul operate with impunity
when conducting polygraph tests because heradtaied these teststhout supervision and
that he would receive high performance evaluatfonshe number of confessions he elicited.
She also pointed to Defenddurtik’s testimony that the CPBad never disciplined him after
juries found criminal defendants not guilty destiiteir confessions to him to support her “other

purposes” argument.
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In rejecting Harris’ arguments, the Costated that “[a]lthough Defendant Bartik’s
testimony and evaluations possibly midio ‘another purpose,’ Plaiff has failed to explain how
she will present the Rule 404(b) witnessedit@sny to support her theory of the case without
relying on a propensity inference.” (R. 382, 8/16Qider, at 4.) The Court further concluded
that Harris did not connect evidence of Defant Bartik’s plan, opportunity, motive, modus
operandi, or state of mind to the Rule 404ffthesses’ testimonwyithout the propensity
inference that Defendant Bartik’s alleged misduct in the past shows that he coerced and
fabricated Harris’ confesson in this lawsuit.United States v. Anzald800 F.3d 872, 882 (7th
Cir. 2015) (“Rule 404(b) prohibithe admission of evidence of other crimes, wrongs, or acts for
the purpose of proving a person’sacéicter or propensity to behawea certain way.”). In
addition, the Court noted that Hardid not address whether tother act evidence she sought to
present “is sufficient fothe juryto find by a preponderance of the evidence that the other act
was committed.”"Gomez /63 F.3d at 854 (emphasis in original). The Court then weighed the
evidence under Rule 403 as follows:

[W]hatever probative value it mayVeis substantially outweighed by the

“risk that the jury will draw the forldiden propensity inferee rather than an

allowable one.’'United States v. Lawspr76 F.3d 519, 521 (7th Cir. 2015).

Moreover, evidence about these other laitgs‘has a significant potential to

mislead the jury into attempting toade those cases” and “could lead to

distracting and time consuming mini-tsalegarding the mes of these other

allegations.” Patterson v. City of Chicag®o. 15 C 4139, 2017 WL 770991, at

*4 (N.D. lll. Feb. 28, 2017).

(R. 382, 8/16/17 Order, at 5.)

In the present new trial motion, Harris arguleat the Court erraghen it determined

that she had “failed to explain how she will messthe Rule 404(b) witnesses’ testimony to

support her theory of the casghout relying on a propensity inference.” Instead of

articulating why the Court’s rulg was legally incorrecir how the Court abused its discretion,
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Harris makes many of the same arguments she madsponse to Defendant Officers’ Rule
404(b) motion in limine, therefore, Harris has nwt her burden for ediishing the need for a
new trial based on these rephRule 404(b) argumentSee, e.g., Goldberg v. 401 N.
Wabash Venture LLANo. 09 C 6455, 2013 WL 4506004, at *24 (N.D. Ill. Aug. 23, 2013).

Harris, however, also contends thafé@melants opened the door to allowing such
evidence by repeatedly down-playing any role Defendant Bartik may have had in the alleged
constitutional deprivations because he was “just” the polygraph examinetoing so, Harris
now argues that the average juror would firgifficult to understand why the polygraph
examiner had anything to do with eliciting a &atonfession rather than simply administering
the polygraph examination. Thus, Harris argadlewing other act evidence of Defendant
Bartik engaging in interrogatiorand eliciting false confessiomuld demonstrate “motive,
opportunity, intent, preparatn, and plan” — which Harris serts is alpropensity-free
evidence. Specifically, Harris contends ttestimony about the number of confessions that
Defendant Bartik obtained and providing evidentether times Defendant Bartik took it upon
himself to do more than simply administeroatine polygraph exam would have demonstrated
to the jury that the polygraph @&miner could join in a conspicy to violate her constitutional
rights. The proffered Rule 404(b) witnesses, hmwvewere not necessary to testify about these
factors. See, e.g., United States v. Navdk. 13 CR 312, 2015 WL 881000, at *3 (N.D. IlI.
Jan. 23, 2015). Equally important, Harris failetocidate how her Rel 404(b) witnesses —
who assert that they were victims of DefemdBartik’'s misconduct — would have testified
without invoking any prognsity inference.

As to the Court’s Rule 403 balancingafysis, Harris argues that because defense

counsel repeatedly asserted that DefendarttkBaas a mere polygraph examiner, the other

® Harris did not object or front thissue with the Court during trial.
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acts evidence was highly probative and outiwedyany potential prejudice. In making this
argument, Harris relies on the Court’s Rule 404(b) in limine rulirgiliny. City of Chicago

No. 06 C 6772, 2011 WL 3840336 (N.D. Ill. Aug. 30, 201MNpt only did the Court decide the
Hill motions in limine three years before the Seventh Circuit issuegddimezdecision —

which shifted the Rule 404(b) paradigm — but Harris does not descmbthbdCourt abused its
discretion in weighinghe present Rule 404(byidence as suclteeUnited States v. Carson,
870 F.3d 584, 598 (7th Cir. 2017) (“we give grededence to the district court’'s assessment
of whether to admit evidence in light of BRul04(b), and reverse only for an abuse of
discretion”).

Finally, Harris contends that a limiting insttion would have cured any such prejudice.
“Although jury instructions may help reduce the risk of unfair prejudice from other-act
evidence,” if the party cannot explain how thieestact evidence relatesa permissible use
under Rule 404(b) “without resorgrto a propensity inference would be unfair to expect the
jury to do so based only da limiting] instruction.” United States v. Stacy69 F.3d 969, 975
(7th Cir. 2014) (citation omitted). Because Harris did not sufficiently explain how the
proffered evidence was relevant through a “elaireasoning that does not rely on the
forbidden [propensity] inferencesee GomeZ,63 F.3d at 860, a curative limiting instruction
does not come into play. Therefore, the Caarits discretion, denies Harris’ new trial motion
based on the Court’s Rule 404(b) rulingelation to Defendant Bartik.

IV.  Expert Opinion Testimony

Last, Harris argues that the Court coitted certain prejudicial errors by unfairly

restricting the testimongf her expert witnesses Dr. Richard Leo, Agent Gregg McCrary, and Dr.

Ryan Stevens.
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A. False Confession/Coercive Interrogation Expert Dr. Richard Leo

On May 23, 2017, the Court held an evidantihearing in relation to Defendants’
motion to exclude the expert tesbny of Harris’ false confessin/coercive interrogation expert
Dr. Richard Leo pursuant to tikederal Rules of Evidence aBdubert Harris also moved to
admit Dr. Leo’s testimony und&aubert On June 5, 2017, the Court issued a 33-page
Memorandum Opinion and Order grantingpiart and denying in part HarriSaubertmotion
and granting in part and deng in large part Defendant®aubertmotion.

In the present motion, Harris takes issue whth Court’s ruling texclude the following
opinion Dr. Leo proffered in hiBebruary 8, 2016 expert report:

Before interrogating her, the investigators misclassified Nicole Harris as guilty

when, in fact, they had no evidence whats to indicate that Jaquari Dancy’s

death was anything other than accidentalthat Nicole Harris had any role in

bringing it about.
(R. 274-1, 2/08/16 Leo Report, at Pefendants also challengBud. Leo’s opinion that “none
of the death scene evidence suggests that Jagaskilled intentionally or that a crime
occurred.” The Court excluded this opiniontie®ny because Dr. Leo ditbt have the requisite
“knowledge, skill, experience, training or eduoatito proffer these police practices opinions in
which he interpreted the nature of the crisgene evidence. TheoQrt also clarified:

Although Dr. Leo’s experience includes observing confessions and interrogations,

he does not have sufficient law enforaarhor forensic evidence experience or

training to connect the dots to his conclusion that Jaqudgath was accidental.

Without any such expertise, Dr. Le@pinions are subjective and speculative.
(R. 349, 6/5/17 Mem. Op. & Order, 29-30.) Dr. Leo simply did not have the expertise to offer
this specific opinion.

Here, Harris argues that because falseassidns and police practices overlap, it was

improper to segregate and limit Dr. Leo’s testityno Specifically, Harri@sserts that Dr. Leo
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was not attempting to give an opinion that Jaquaeath was in fact aaental, but that at the
time of Harris’ interrogation, Defendants hadevidence it was not ac@dtal. The Court,
however, did address this issue when concludiagi. Leo did not have the requisite expertise
to interpret the nature of the crime scene ewiderNonetheless, the crux of Harris’ motion is
that the excluded testimony was crucialxplaining that Defendant Officers’ improper
interrogation was connected teethjump to judgment that sheas guilty. To clarify, Harris
asserts that she sought to adduce testimony Brorheo regarding thsignificance of police
officers having or not having certain informationwhen police jump to a conclusion that a
suspect is guilty without any factual foundatidd. Leo, however, testified about this specific
topic at trial:

Q. Did you see — you talked a little barlier about presumption of guilt. Did
your opinion focus in any way onahbeing present in this case?

A. So, yes. One of — one of — the fasttitat we see in these false confessions is
the — a kind of guilt-presumptive bias; tllagére is a rush to judgment early on

that somebody committed a crime and, then, the attempt to build the case around
that theory rather than go where thédewce leads. A kind of tunnel vision sets

in where the focus is only building tlkase around an individual rather than
objectively gathering evidende test the hypothesis of whether somebody did or
did not do it.

And in this case, yes, | — | — | conded, based on a number of materials, that
there was what we call a guilt-presumptor, in the literature, behavioral
confirmation bias that increased the riskt there would be false confession.
When police investigators essentially ragljudgment and build a theory early on
without thorough investigation and thew to build their case around that theory,
they often see the perstirey’re interrogating, everything about the case, they
only see qguilt.
(R. 479, Ex. A, 11/3/17 Tr., at 58.)
Because Dr. Leo offered opinion testimony oiitgaresumptive bias and police officers

rushing to judgment, any dtre Court may have made in excluding Dr. Leo’s opinion was
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harmless.See Hall v. Flannery840 F.3d 922, 926 (7th Cir. 201@kEven if an expert’s
testimony was erroneously admitted or excludeeknsal is not warranted unless the error has
affected a party’s ‘substéial rights.”); Fed. R. Civ. P. 61The Court therefore denies Harris’
Rule 59(a) motion in this respect.

B. Police Practices Expert FBI Agent Gregg McCrary

In their Daubertmotion, Defendant Officers did nohallenge former FBI Agent Gregg
McCrary’s expert opinions congeng police practices, the prafgonal standards in relation to
police practices, and the problemsghathe investigation into Jaquarideath. Instead, Defendant
Officers successfully moved to excludeekd McCrary’s opinion testimony about false
confessions based on his lack of specializadiing, education, or experience in the false
confession field of social science. Harris nowldnges the Court’s rulg arguing that not only
was Agent McCrary qualified togefy about false confessions, lbat it was important for the
jury to understand that false confessionsloam by-product of improper police practices.

In the July 27, 201Daubertruling granting Defendants’ ntion in part, the Court relied
on its earlieDaubertruling in relation to Dr. Leo and his jgertise in the complex social science
of false confessions and coerciméerrogations. Th€ourt contrasted this expertise to Agent
McCrary’s background and experieringhe field as an FBI agent and his involvement in an
Arizona investigation where certain police offrs had obtained falsenfessions concluding
that Agent McCrary is not a s@tiscientist and has not cotuted to the study of coercive
interrogations and false cosf@ons. Instead, Agent McCrasypolice practices expertise
includes crime scene analysis, crialibehavior, and violent crime.

Setting aside Harris’ argumetttat Agent McCrary was quéiéd to opine about false

confessions, the jury heard expert opinionitesny from Dr. Leo in which he explained the
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decision points in a police investigat that can lead to a falserdession. (11/3/17 Trial Tr., at
45.) In doing so, he commented on how poliffeers are trained to terrogate suspects and
how certain deviations fro this training can lead to a false confessidd. dt 45-48.) Dr. Leo’s
testimony thus established a causal connectiomds® inadequate or improper police training
and false confessions. In other words, Do Lestified that false confessions can be a by-
product of improper police practices.

Moreover, in closing, Harris’ counsel tieagether Dr. Leo’s and Agent McCrary’s
testimony. Specifically, counsel described Dro’s expert opinions about the manipulative
tactics that police officers engl in obtaining false confession§l1/16/17, Trial Tr., at 10, 15,
17-18.) Counsel further elucidated how AgktuCrary’s testimony underscored the theory that
Defendant Officers jumped to a conclusion thequari’'s death was a homicide, as well as
highlighting how Defendant Officers in tHeswsuit did not follow proper police practices
according to Agent McCrary’s expert opiniond.(at 21, 27-28.)

Under the circumstances, the Court’s exdu®f Agent McCrary’s false confession
opinion testimony did not affect Harris’ substantights, especially in ligt of Dr. Leo’s trial
testimony highlighted aboveSee Sanche880 F.3d at 359 (An evidgary “error is serious
enough only ‘if there is a significant chance tlithiaffected the outcome of the trial'fall, 840
F.3d at 926 (party’s substantial rights affecte@&wkrroneous ruling had a “substantial influence
over the jury, and the result reached was incomgistgh substantial justice”) (citation omitted).
The Court denies this aspect of Harris’ post-trial motion.

C. Pediatric Asphyxiation Expert Dr. Ryan Stevens

Harris also contends that the Court efiredoncluding that hrepediatric asphyxiation

expert Dr. Ryan Stevens was not qualified tafietthiat Jaquari’s deativas accidental. More
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specifically, based on his research and expeeigtihe Court concluded that Dr. Stevens was
gualified to testify about asphyxian events involving children gerally and what kind of force
is required for a child to asphyxiate as compareghtadult, but that his expertise did not qualify
him to opine about the manner of death, namehgther Jaquari’s death was an accident or a
homicide. See Gayton v. McCp$93 F.3d 610, 616 (7th Cir. 2010) (“Whether a witness is
gualified as an expert can only be determibg@omparing the area in which the witness has
superior knowledge, skill, experience, or eslimn with the subject matter of the witness’s
testimony.”) (internal quetand citation omitted).

Here, Harris maintains that Seventh Cir@uithority rejects the niain that Dr. Stevens
had to be a forensic pathologist to opine flajuari’s death was accidental. In the Court's May
15, 2017Daubertruling, however, the Cotidid not exclude Dr. Stens’ testimony because he
was not a forensic pathologist. Rather,@woeirt considered hisaeckground, training, and
experience when concluding tHat. Stevens did not have thegresite background to determine
the “manner of death,” namely, that Jaquari’atdevas an accident. To clarify, Dr. Stevens
specializes in Otolaryngology and Ear, Nos& @ahroat surgery. He is abundantly qualified
through experience, education, and training @ gxpert opinions on child asphyxiation, which
is the undisputed cause of Jaquari’s death. Nevertheless, while he has worked with living
patients with neck injuries arising from hamgj Dr. Stevens has no similar experience with
deceased individuals. Moreover, at his March 2@dgosition, Dr. Stevens testified that he had
never worked as a forensic pathologist, hader conducted an autopsy, and had only observed
one autopsy. (R. 330, 3/8/16, Stevens’ Dep., at 41.) Also important, when asked about the
specific factors used to determine the manneieath, Dr. Stevens replied that he did not know.

(Id. at 148.) In addition, Dr. Stevestated that he has nevettifesd in court ago cause of
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death and admitted that he had never had to determine cause of death in a case where an
individual was strangled.Id. at 109-10, 112.) His vitae and t@aals attached to his expert
report, along with his deposit testimony, further indicate that Dr. Stevens does not have
experience in homicidal asphyxiation.

Turning to Harris’ argumenshe asserts that Seventh Cit@uthority allows physicians
to testify as experts eventliey do not have a certain specialty, such as pathologdyallnfor
example, the Seventh Circuit reiterated thaitufts impose no requirement that an expert be a
specialist in a given field.’Id. at 929 (quotingsayton 593 F.3d at 618). In short, “courts often
find that a physician in general practice is cetept to testify about pblems that a medical
specialist typically treats.Gayton,593 F.3d at 617. Th8aytondecision nonetheless
acknowledged that “simply because a doctardnanedical degree does not make him qualified
to opine on all medical subjectsld. Indeed, the question courtkdss not whether an expert
witness is qualified in general, but whethes fgualifications provide foundation for [him] to
answer a specific question.Td. (citation omitted).

Here, the Court did not exclude Dr. Stes’empinion because he was not a forensic
pathologist, but rather because he had no exmpesi skill, or trainingn pathology, determining
the manner of death, or homicidal asphyxiati@herefore, Dr. Stevensas not qualified to
answer the specific question of whether Jaquarésner of death wase@dental. Thus, unlike
the expert inGayton Dr. Stevens’ proffered expersstenony was not based on knowledge that
any competent physician would generally possefsris’ argument thahe Court’s ruling was
a material error in light of the two forensic ppalogists who testified ati&d that Jaquari’s death
was a homicide does not alter this analysahsee the Court did nptohibit Harris from

presenting opinion testimony — via a qualified expethat the manner of Jaquari’s death was
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accidental. Rather, the Court, in its discretexgluded Dr. Stevens from proffering this expert
opinion because he was rgptalified to do so.

In addition, Harris argues thiéite Court erred in prohibitg Dr. Stevens from using an
elastic band to demonstrate Jadjgatrangulation. The Court bbad Dr. Stevens’ use of the
elastic band because he did not disclose thashd an elastic band when reaching the opinions
in his expert report, and that allowing Dr. Stewvémuse the elastic band at trial was unfair to
Defendant OfficersSeeFed.R.Civ.P. 26(a)(2)(Bsee, e.g., Cripe v. Henkel Corf58 F.3d
1110, 1112 (7th Cir. 2017). Harris neverthelesseds that she was not required to supplement
Dr. Stevens’ Rule 26 disclosures because Defasdeere aware that Dr. Stevens use of the
elastic band at his deposition. &flbeing said, although Harris poghat this ruling affected her
substantial rights, assuming tGeurt’s ruling was “flawed,” th€ourt would be hard-pressed to
conclude that the lack of D&tevens’ use of the elastic baaffected the outcome of Harris’
three-week trial.See Thorncreek Apartments BB6 F.3d at 6344all, 840 F.3d at 926-27.

On a final note, Harris argues that theu@ erred in excluding Dr. Stevens’ expert
conclusions that bunk beds are common sitegofdental childhood aspkiation and that the
presence of a sibling (or otherilch witness at the time of the euettoes not ensure survival. In
the May 15, 201 Daubertruling, the Court explained thatettbasis of these two opinions was
unclear. Gopalratnam v. Hewlett-Packard C&77 F.3d 771, 781 (7th Cir. 2017) (“Rule 702
explicitly requires that expetestimony be ‘based on sufficient facts or data.”). First, although
Dr. Stevens testified at his deposition thatleed CDC data as the basis for his bunk bed
opinion, he could not recall whatellata was or how specific it wa(Stevens Dep., at 132-33.)
Second, as to his opinion about the presencesitifiiag or child withessDr. Stevens testified

that he based this statement on his studiddrgformation from an individual at the United
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States Consumer Product Safety CommissionetBRenae Rauschwalbe, whose cases were
published in the Journal tfie American Medical #sociation (“*JAMA”). (d. at 133-34.)

Again, at his deposition, Dr. Stews could not provide any spigcdetails of his own or
Rauschwalbe’s studiesld( at 134.) Due to Dr. Stevensaibility to provide any details in
relation to the underlying data upatich he relied, the Court concled that he did not base his
opinions on sufficiently reliable facts data as required by Rule 702.

Harris does not contend that the Court abutsediscretion in exciding these opinions or
that any such evidentiary errors could haffecied the outcome of her trial. Rather, she
maintains that Dr. Stevenliance on a study in JAMA aride Consumer Products Safety
Commission, along with his owngearch, provided a sufficiebasis for his opinions. As
discussed, without any details, the Court cowdtidetermine if this data was qualitatively
adequate See Gopalratnan877 F.3d at 781. Moreover, eviétthe Court had abused its
discretion in excluding these opinions, the exoim@mounts to harmless error because any such
error did not affect the outcome of the trideeSanchez880 F.3d at 359. The Court denies
Harris’ Rule 59(a) motion based on the Court’glentiary rulings in relation to Dr. Stevens.

CONCLUSION

For these reasons, the Court, in its disoretdenies Harris’ Rule 59(a) motion for a new

trial.

DATED: May 11, 2018 ENTERED:

A

AMY J. STUE\@
United States District Court Judge
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