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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
SHANNON VOLLING and ALLEN SPRINGER
Plaintiffs,
V.
ANTIOCH RESCUE SQUAD and KURTZ

PARAMEDIC SERVICE INC.
Judge Sharon Johnson Coleman

)
)
)
)
) CaseNo. 14¢v-4423
)
)
)
Defendants. )
)

MEMORANDUM OPINION AND ORDER

Plaintiffs Shannon Volling and Allen Springer filacsevercount complaint against
corporate defendants Antioch Rescue Squad (“ARS”Kanmtk Paramedic Service, Inc.
(“Kurtz”), alleging claims of retaliation in violation @itle VII of the Civil Rights Act of 1991
(Counts I and II), the lllinois Human Rights Act (Counts Il and &viithe Illinois
Whistleblower Act (Counts V and V8ganst both defendants, and tortious interference with
prospective economic advantage (Count VII) against ARS. Ms. Volling and Mr. Spolagper
that ARS and Kurtzetaliated against them in various ways after #i@yaged in protected
activity. ARS and Kurtamoved to dismiss all counts for failure to state a claim pursuant to
Federal Rule of Civil Procedure 12(b)(6). Before briefing was complete Meoywlaintiffs
settled their claims with AR8nd stipulated to ARSlismissal from the case. RS’ motion to
dismiss has been strickas moot and Kurtz’'s motion to dismiss is now fully briefed. For the
reasonset forth herein, Kurtz’'s motion to dismiss [18] is granted.
Background

The following facts are taken from the complaint andepted asue for the purposes of
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ruling on the instant motionARS is a rescue squageratoroffering ambulance and paramedic
servicesn Antioch, lllinois. (Compl. 11 6, 10.) Bmploys emergency medical technicians
(“EMTS”) on a paid basis for weekday, daytime shifts, and coordinates volurdeésefvening
and weekend shifts.ld)) ARS contracts with paramedic service providsteh as Metro
Paramedic Services, Inc. (“Metro”) and defendant Ktatztaff its paid EMTs. I4. 11 8, 11,

12.) Attimesrelevant to this case, ARS maintained contradtis Metro and ARS. Ifl.) Ms.
Volling was employed byARS and Metro as of March 2010, and Mr. Springer began his
employment with ARS and Metro in or about 200Rl1. {1 1719.)

On April 5, 2011, Ms. Volling filed an EEOC charge against ARS and Metro, alleging
sexual harassment, discrimination, and retaliatideh. j(21.) Ms. Volling then filed a complaint
in thisdistrict on July 21, 2014gainst ARS and Metro claimirggyvil rights violations and state
common law claims based on allegations of sexual harassment and other misconduétR8thi
and Metro’s workplace (the “Volling Lawsuit”).Id. 1 23.) On October 3, 2011, Mr. Springer
signed a declaration in support of the Volling Lawsafitirming allegations of sexual
harassment and other miscondaicARS/Metro. (d. I 26.) Plaintiffs allege that ARS and
Metro were provided with Mr. Springer’s declaratioid. {[ 27.) Thereis no allegationtat
Kurtz received the declaration or tWelling Lawsuitcomplaint.

On October 26, 2011, Ms. Volling reported patient mistreatment and public safety issues
to the lllinois Department of Public Health (“IDPH")Id( Y 31.) Plaintiffs cooperated with the
ensuing IDPH investigation.ld;  33.) Mr. Springer also reportadisconduct byARS and
Metro squadmembers that would violate the EMS Aotthe North Lake County EMS System.
(Id. 1 30) Plaintiffs raised their concerns regarding the misconduct and public sHeegt

Village of Antioch meetings, including May 201Xession where ARS’ leadership was present



(Id. 11 44, 45))

Plaintiffs allege that they were retaliated againstéporting their concernsThey allege
thatARS reduedwork hours, isseddiscipline,madeaccusations of misconduct which resulted
in forced drug testsand threatenetbrminaton (Id. 11 3842.) All of this alleged activity
occurred prior to June 15, 2012, and is attributed to ARS. On June 15, 2012, ARS terminated its
contract with Metro and entered into a contract with Kurtz whereby ARS paahthly fee to
Kurtz to staff its weekday, daytime personnéd. {| 12.) Each of the daytime employees thus
lost their employment through Metro, including Plaintifftd. { 47.) On June 16, 2012, Kurtz,
made offers of employment to each of Metro’s former employees except forfflaigid. 1
48-51.) Plaintiffs claim that in retaliation for thesomplaints to government entities about the
above misconducfRS and Kurtz actetbgether and “refused to hire” themd.(] 52.) In
support,Plaintiffs allege that ARS provided all former Metro employees, except Plgjrih#
name of Kurtz’s hiring manager and instructed them to call her; that ARS néwened
Plaintiffs that Kurtz was the new service provider or that they should contaet¥hiring
manager; that ARS recommended hiring all former Metro employees excepiffejand that
ARS instructeKurtz to offer paid employment teach of Metro’s former employees except
Plaintiffs. (d. 1 4851.)

Legal Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the lega
sufficiency of the complaint, not the merits of the allegations. The allegatstscontain
sufficient factual material to raise a plausible right to religdll Atlantic Corp. v. TwombJy650
U.S. 544, 569 n.14 (2007). Although Rule 8 does not require a plaintiff to pleadljpaized

facts, the complaint must allege factual “allegations that raise a right to rehef éizo



speculative level."Arnett v. Webste658 F.3d 742, 751-52 (7th Cir. 2011). Put another way,
Rule 8 does not require “detailed factual allegations,’ but it demands more than amedador
the-defendant-unlawfullyxrarmedme accusation.’Ashcroft v. Igbal556 U.S. 662, 678, 129 S.
Ct. 1937, 173 L.Ed.2d 868 (2008ge alsd-ed.R.Civ.P. 8(a). When ruling on a motion to
dismiss the Gurt must acceptllavell-plead factual allegations in the complaint as true and
draw all reasonable inferences in the plaitgifavor. Park v. Ind. Univ. Sch. of Dentis{rg92
F.3d 828, 830 (7th Cir. 2012).
Discussion
a. Failureto Exhaust Administrative Remedies
Before bringing a Title VII claim in court, a plaintiff must fdechargewvith the EEOC
detailing the alleged discriminatory conduct within the time allowed by statute, ab&®&
must issue a righb-sue letter.42 U.S.C. § 2000e+&onner v. lll. Dept of Natural Res.413
F.3d 675, 680 (7th Cir. 2005%imilarly, in order to bring anllinois Human RghtsAct
(“IHRA™) claim, a plaintiff mustfirst raiseher claimthrough the administrative procedures set
forth in theAct. See775ILCS 5/8-111(D) (“[e]xcept as otherwise provided by law, no court of
this state shall have jurisdiction over the subject of an alleged civil rights viotdtienthan as
set forth in this Act”) Garcia v. Vill. of Mount ProspecB860 F.3d 630, 640 (7th Cir. 2004)
(“[T]he Act also limits the jurisdiction of Illinois courts, mandating that any party seé&ing
pursue a civilHghts claim in lllinois must first exhaust administrative remedies under the Act
Thus, before plaintiffs can brirtgeir Title VII or IHRA claimsbefore this court, they
need to satisfy the administrative procedures set fod 1d.S.C. § 2000e artleIHRA. Here,

Plaintiffs allege only that they “will exhaust their administrative remedies ... opa#ipt of



their Notices of Rights t&ue.” (Compl., § 2.) According to the docket, Plaintiffs have not filed
any supplemental information regarding their obligatimnexhaust their administrative
remedies. Because Plaintiffs have failed to allege any facts from whiClothecould conclude
that they satisfied the requisaeministrative procedures, Counts Il and IV mustlisenissed.

b. Title VIl Claim

Even if Plaintiffs satisfied the appropriate administrative procedul&stifs fail to
state a claim for retaliation under Titll .

To state a claim for retaliation undgtle VII, a plaintiff must allegd€1) that sheengaged
in a legally protected activity?2) shesuffered an adverse employment action, ane usal
connection betweethe protected activity and the adveastion Stephens v. Erickspb69 F.3d
779, 786 (7th Cir.2009)omanovich v. City of Indianapolid57 F.3d 656, 664 (7th Cir. 2006);
Alexander v. Gerhardt Enters., IndQ F.3d 187, 195 (7th Cir. 1994). & Plaintiffs are not
requiredto plead a prima facie caaéthis stagethey nonetheless retain the burden of alleging
facts sufficient to state all the elements of their claivombly 550 U.S. at 569-70. Kurtz does
not contestthe sufficiency of Plaintiffsallegations regardintheir engagement in legally
protected activity.Rather, Kurtz moves to dismiss Plaintiffs’ claims for failure to satisfy the
second and third elements.

In the retaliatory failur@o-hire context, to establish an adverse employment action a
plaintiff mustalso allegeinter alia, that she applied for and had the technical qualifications for
the position soughtCichon v. Exelon Generation CalL.C, 401 F.3d 803, 812 (7th Cir. 2005);
Morgan v. Federal Home Loan Mortg. Cor328 F.3d 647, 651 (D.C. Cir. 2003ge also Velez
v. Janssen Ortho, LL@67 F.3d 802, 806 (1st Cir. 2006) (“Put simply, in the absence of a job

application, there cannot be a failucehire”) (collecting retaliatory failurg¢o-hire cases). Here,



Plaintiffs fail to allege anythingbout the position requirements or their qualifications beyond
their own subjective opinion that “Plaintiffs performed their work responsilsilétieor above
[ARS and Metro’s] legitimate expectations.” (Compl. § 20.)

Instead Plaintiffs argue that they fall within an exception to this general rule that
“waives” the application requirement. Betven according to Plaintiffs authoritidlse exception
applies where “the facts of a particular case make an allegation of a speplfeationa
quixotic requirement,Brown v. Coach Stores, Ind.63 F.3d 706, 710 (2d Cir. 1998), or where
an employer “does not solicit and await applicatidosyd v. Phillips Bros.25 F. 3d 518, 523
(7th Cir. 1994) However, Plaintiffs fail to allge factso demonstrate that this case is
exceptionaland none of the cases they cite support their argument.

Contrary totheir argumenthat the process was clos&faintiffs allege aropen process
where Kurtz solicited applicationsThey allege thaturtz had ahiring manager; that former
Metro employees were instructed to dal because Kurtz was the new service provider; and
thatthey were subsequently hired as a result of their calls. Plaintiffs drgiiné process was
not open, bufail to allege that the former Metro employee offers were the only onesonade
that noone elseapplied for or was considered fibre position.For all these reasons, Plaintiffs
fail to allegethat they applied for and were qualified for the position and thumfallegean
adverse employment actisnfficient to support their claim.

Even if Plaintiffs had sufficiently pled an adverse employment action féidyp allege
that acausal connectioexistsbetween the adverse action and their protected acti8Stephens
569 F.3dat 786. To meet this requirement, the plaintiff madiege her complaint led to or was a
major factor n the adverse employment action — “speculation” will not sufféee Haywood v.

Lucent Tech., In¢323 F.3d 524, 532 (7th Cir. 2003). Although temporal proximity is not



strictly determinative, “the employsradverse employment action should follow fairly soon
after the employee’s protected expressidatanzoni v. Hartmarx Corp.300 F.3d 767, 773 (7th
Cir. 2002) (finding that without morsjx months is too long to establish a causal link)

Here, Plaintiffsallege that in June 2012 Kurtz “had been made aware of the Volling
Lawsuit” and “upon information and belief was otherwise aware of their reportitagions of
the EMS Act’ and failed to hire Plaintiffs in retaliation for this protected activ(itgompl.

1 53.) Theseevents occurred nearly seven months prior to Kahizing decisionsvhile
Plaintiffs were employed by ARS and Metro, and irpoese tdheir alleged misconduct.
Accordingly, Plaintiffs’ allegations of a causal connection are purelgusave. Plaintiffs fail
to allege when or how Kurtz was “made awaoe that ARS— or anyone — provideldurtz with
the Volling Lawsuit complaint oMr. Springers declaration.Nothing alleged in the complaint
suggestKurtz’s knowledge oPlaintiffs’ protected activity orry retaliatory motive. If
anything, the facts alleged would tend to state a claim against ARS, the f@f@edant in this
case with whom Plaintiffs settled: Plaintiffs allege that ARS provided all former Metro
employees, except Plaintiffs, the name of Kurtz’ hiring manager; ARS mduened Plaintiffs
that Kurtz was the new service provider; ARS recomradridring all former Metro employees
except Plaintiffs; and ARS instructed Kurtz to offer employment to each oblglébrmer
employees except for Plaintiffs.

Accordingly, Plaintiffs’ argument that “Kurtz actively concealed the gpening” -an
allegaton which is not found in the complaints-contrary to the facts allege®laintiffs argue
that the Volling Lawsuit was “widely publicized in the news media” and that iasoreable to
infer that ARS disclosed the lawsuit to Kudaring contract ned@ations (Pls. Br. at 8.)Yet

thecomplaint contains nothing to support these claiflaintiffs have failedo allege how



Kurtz’s hiring decisions had anything to do wilte Volling Lawsuit against ARS and Metoo
Plaintiffs reporting of ARS’ allegeé violations of the EMS ActSee Haywoqd323 F.3cat532
(plaintiff mustallege that the protected activity led to or was a facttineé adverse employment
action).

Finally, Plaintiffs argue thaARS and Kurtz colludetb hire allof Metro’s former
enployees except PlaintiffgPls. Br. at 78.) For the reasons stated abovajrfaffs’
allegations about the two companies’ relationsingainsufficient to support this claimPlaintiffs
fail to allege facts sufficient to show a causal link betwtbein protected activity and Kurtz
alleged failure to hireTherefore, Count Il of Plaintiffs’ complaint fails and is dismissed.

c. State Law Claims

Having dismissed Plaintiffs’ federal claim, this Court ultimately has discretion ove
whether to exeise supplemental jurisdiction over Plaintiffs’ remaining state law claims for
violations of the lllinois Human Rights Act (Count IV) and the lllinois Whistleldowct
(Count VI). Carlsbad Tech., Inc. v. HIF BIO, In&56 U.S. 635, 129 S. Ct. 1862, 1866, 173
L.Ed.2d 843 (2009); 28 U.S.C. § 1367(c) (“The district courts may decline to exercise
supplemental jurisdiction over a claim ... if ... the district court has dismidsgdims over
which it has original jurisdiction....”). This Court declines to exercise jutisdioverPlaintiffs’
state law claims.

Nonetheless, this Court notes that even if it were to exercise jurisdictioR laverffs’
state lawclaims,they would be dismissed. lllinois courts apply the same stand#éfdRid
claimsthat federal courts apply to Title VII retaliation clainfsee, e.gRabe v. United Air
Lines, Inc, 971 F. Supp. 2d 807, 821 (N.D. Ill. 2018ixing Zaderaka v. lll. Human Rights

Comn, 131 1ll.2d 172, 178, 137 Ill. Dec. 31, 545 N.E.2d 684, 687 (lll. 1989). For the reasons



previously discussed®laintiffs fail to sufficiently allege an adverse employment aaticthe
caushconnection necessary to support their IHRA claim.

Regarding their Illinois Whistleblower Act claim, the Ambvides that “[fn employer
may not retaliate against an employee for refusing to participate in an activityotrdtresult
in a violation of a State or federal law, rule or regulation.” 740 ILCS 174/20. Intordastain
a cause of action under the Aetaintiffs must establish that (iheyrefused to participate in an
activity that would result in a violation of a state or federal law, rule, oraggaland (2Kurtz
retaliated againghembecause of that refusatee Nelson v. Levy Home Ent't, L IND. 10 C
3954, 2012 WL 403974, at *8\(D. Ill. Feb. 8, 2012) (citingardiga v. Northern Trust Co409
ll. App. 3d 56, 61, 948 N.E.2d 652, 656-57, 350 Ill. Dec. 372 (20RLYVhistleblower Act
claim requires the plaintiff to show that refusal to participate in an illegal actautyed her
employer to retaliate against heé@eeRobinson v. StanleWo. 06 C 5158, 2011 WL 3876903, at
*5-7 (N.D. lll. Aug. 31, 2011).Here,there are no allegations regarding any act of refusal with
respect to Ms. Volling Plaintiffs allege only thatvhen he was employed by ARS and Metro,
Mr. Springer refused an order to complete a medical report for a patient he de&hatowhich
would have been in violation of the Emergency Medical Services Syste(fEM$ Act”).
(Compl. 1 29.) Yet Mr. Springer fails to allege that Kurtz had any knowledge.@&gfinger’s
refusal to complete the medical report or that Kurtz retaliated against him éecahs refusal.
Indeed, Plaintiffs assert only thatthe time it made its hirindecisionsKurtz was “was
otherwise awarethatMr. Springer reported conduct by other squad members that would violate
the EMS Act. Plaintiffs’ state law claims are therefore dismissed.
Conclusion

For the foregoing reasons, defendant Kurtz’'s motion to dijd#3ss grantedand



Plaintiffs’ complaint is dismissed in its entirety.

SO ORDERED.

OAARKUN JURNDSUN LULEIVIAN
United States District Judge

DATED: March 9, 2015
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