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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PETER LUDLOW,

Plaintiff,
No. 14 C 4614
V.
Judge Sara L. Ellis
NORTHWESTERN UNIVERSITY

ALAN CUBBAGE, individually,

LAUREN LEYDON-HARDY, individually,

~— — ~— — L N e N

Defendant.

OPINION AND ORDER

Northwestern University professor Peter Ludlow brings this suit ada@fehdants
NorthwesterrUniversity (“Northwestern”)Alan Cubbage, and Lauren Leydbtardy
(collectively, “Defendants”) On February 5, 2015, the Court dismissed Ludlow’s initial
complaint. Ludlow has filed an Amended Complaint alleging Nwathwestern’snvestigation
of sexual harassment allegations against him viol&iibel IX of the Education AmendmenAct
of 1972, 20 U.S.C. § 16&it seq, andthatDefendants’ comments associated with the
investigation defamed him and placed him in a false light. Defendaws to dismiss all
claims b3, 59. Defendants’ motions are granted in p&ecaise Ludlow’s Title IX claim is
preempted by Title VII, and in any event Ludlow has not sufficiently pleadéthéhalleged
discrimination had any connection to his gender, the Title IX claim against Nestirw is
dismissedwith prejudice. The Court dénes to exercise supplemental jurisdiction over
Ludlow’s remaining state law claims. Therefore Counts I, I, IV, arat& dismissed without

prejudice.
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BACK GROUND"

Peter Ludlow is a professor in the Philosophy Department at Northwebtdfabruay
2012, an undergraduate student at Northwestern made an internal complaint against Ludlow
accusing him of inappropriate sexual advarares sexual assaultNorthwestern’s investigation
concluded that the student’s claim of sexual assault lacked citgditit that Ludlow had
violated the university’s sexual harassment policy. Northwestern issued m@notioas against
Ludlow, but did not terminate his employment or bar him from teaching.

Ludlow and Leydon-Hardy had a consensual, romantic relationship from approximately
October 2011 to January 2012. Leydon-Hardy was a graduate student during the relationship.
But becausé.udlow did not supervise her worassess her grades have evaluative authority
over herNorthwesterfs policies did not prokuit the relationship.Ludlow states that Leyden
Hardy regularly sent him emails and text messages during the relatierphgssindner
affections for him.

On Februaryl0, 2014 the initial complainingstudent filed a federal lawsuit against
Northwesten alleging discrimination and retaliationviolation of Title IX related to her
complaint againdtudlow. Ludlow contends that the undergraduate student used the threat of
the lawsuit to gain academic advantages and when Northwestern would not pay heomone
give her free tuition, she sued. On February 26, 2014, the student filed a state lawsstit agai
Ludlow for violation of the Gender Violence Act. Ludlow filed an answer to the stedent
lawsuit, adamantly denying the allegations.

These lawsuits receivédcal and nationainedia coverage“Additionally, radical

feminist and women’s groups planned and held protests on campus and widely distributed calls

! The facts in the b&ground section are taken from Ludlow’s Amended Complaint and are presumed
true for the purpose of resolvitige Defendantgnotiors to dismiss.See Virnich v. Vorwaldb64 F.3d
206, 212 (7th Cir. 2011).



for [Ludlow’s] termination.” Am. Compl.  10. A national Title IX-focused womemsugp me
with Northwestern community members “and assisted in planning actions agaitistv. 1d.
“Many of these protestors accused Defendant Northwestern of supporting a euiape and
failing to support its female students by failing to ‘believe the victimkl’”

On March 4, 2012, one of the groups protesting Ludlow’s employment planned a
disruption of Ludlows classes In consultation with Northwestern, Ludlow canceliled class
and it was decided thalue to further protests and planned disruptions, another professor would
give the finalcoursdectures while Ludlow continued with his grading and supervising
responsibilities.

Onor about March 11, 2014&tephanie Graham, Northwestern’s legal courssiied
Ludlow's attorney if Ludlowmwould aree not to teach anyadses during the spring quarter.
Graham stated that Northwestern would not remove Ludlow from teaching witsadrisent
and that Ludlow would continue his research, writing, and advisthgbulk of his professional
responsibiliies—and be paid. As part of this agreement and to duoider media attentign
Ludlow's attorneyasked Northwestern to agree not to commertherdecisiorother than to say,
“Professor Ludlow is not teaching spring quartdd” § 13 Graham agreedBased on these
representations, Ludlow agreed not to teach in the spring quarter.

However around March 12, Northwestern and Cubbage, Vice President of University
Relationsfor Northwesternmade statements to students and the nibdia_udlow allegesvere
motivated by the desire for positive public relations tadfalsely represented that Ludlow was
removed from teaching in the spring quarter “at the behest of the protestors ancd lpumi
Id. T 15. Ludlow further alleges that Northwesterrda@ubbage intended that these statements,

in the context of the protest and media coverage of the undergraduate’s complagetst, thag



Northwestern was punishing Ludlow in response to the protests when in fact Nosthvest
taken no punitive action against him.

On March 12, 2014, Cubbage t?ddBC ChicagaeporterghatNorthwestern had placed
Ludlow on a feave of absence.ld.  17. NBC Chicaggublished that information in an article
titled “Accused NU Prof Won't Teach Next Quartetd. Culbage later corrected his statement
about the leave of absence, explaining, “It turns out Prof. Ludlowt on a leave of absence

..” Id. Ludlow alleges that statement “lacks any substantial truth” because he was still
researching and writingld. § 18. Ludlow pleads that Northwestern’s Faculty Manual states:

A leave of absence releases a faculty member freoaorpus teaching and

service responsibilities for a specified period of time . . . . A faculty membet is

considered to be on leave during a term in which he/she happens not to have any

scheduled classroom responsibilities but maintains all educational and service
responsibilities, such as advising, departmental administration, committee
assignments, and other forms of service. Such a faculty member is considered to
be “in residence.”

Id. { 19.

Several days after the undergraduate filed suit against Northwestgdon-Hardy told
her academic advisor that Ludlow had non-consensual sex with her on one occasion yhile the
were dating. Ldlow pleads that LeydoHRardy knew this statement was not true.

In March 2014] eydonHardy’'s academic advistold Northwestern of Leydohktardy’s
allegation against Ludlow. After this, Leydétardytold Northwestern officialsincluding Joan
Slavin andGraham that Ludlow had non-consensual sex with her. Ludlow pleads that this
statement was false.

Upon receiving this complaint, Northwestern retained a third-party, Patobia, Bo

investigate the claims.udlow provided Bobb evidence about his whereabouts on the night in

guestion and positive communications between Leydon-Hardgiarsglfafter that. Ludlow



states that Leydoehlardy repeated the false allegation of {wmmsensual sex to Bobb but when
asked about the positive text messages the day after the alleged encorgsdrtheg she
continued her sexual relationship with Ludlow after that night. Ludlow pleads that theing
investigation, Bobb gave Leyddiiardy “many advantages that she did not extend” to Ludlow.
Id. § 28. “[Bobb] did ths because Ms. Leydddardy is a womanand following the ‘believe the
victims’ mantra, entitled to more opportunities to construct her cdde.As an example, Bobb
forwarded to Leydon-Hardy, without Ludlow’s permission, confidential enaaitsallowed
Leydon-Hardy to refute those emails. Bobb did not do the same for Ludlow and refusied to te
Ludlow the details of Leydohtardy’s specific allegations against hidepriving Ludlow of the
ability to fully respond. When Bobb did not have evidence of non-consensual sex, she
investigated other charges without notifying Ludlow of the nature of the newesharfpese

new charges included that Ludlow had a supervisory role in respect to LEgddy-and that he
had sexually harassed Leydbiardy.

Bobb ultimately found insufficient evidence to support the claim ofamnsensual sex
Because Ludlow did not have evaluative authatgr LeydorHardy, Bobb found Ludlow did
not violate Northwestern'’s policy prohibiting professors from dating students e\doyBobb
did find that Ludlow violated Northwestern’s policy against sexual harassmemidgehe had
unequal power in the relationship based on his purchase of expensive dinners for Haxaion-
and the exercise of his “charm Id. 1 32.

Although Ludlow alerted Northwestern that Bobb’s conclusions were flawed and
unsupported, the report was distributed to “a number of people,” including Dean Mangelsdorf,

and Provost Linzer.



LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as trelke all w
pleaded facts in the plaintiff’'s complaintcadraws all reasonable inferences from those facts in
the plaintiff’'s favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the defendant with fair nagice of
claim’s kasis but must also be facially plausiblshcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ee also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

ANALYSIS

TitlelX (Count 1)

A. Title VII Preemption

In ruling on Dédendants’ initial motions to dismigsthe Court declinetb find that Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2008eseq, preempted Ludlow’s Title IX
claim because Ludlow affirmatively disavowed that he was bringing an emeidy
discrimnation claim and his Complaint did not allege an adverse employment action and left
open the possibility that his damages were related to future ende®eafebruary 2, 2015
Opinion and Order (“Opinion”) at 11-12. With this motion, Defendants Northwestern and

Cubbage renew their argumehat Ludlow’s Title IX claim clearly arises out of his employment

2 Defendants Northwestern, Cubbage, and Leydon-Hardy were parties to treufigsbf motions to
dismiss [Docs. 27 & 29]. Ludlow did not name the other original defendants in hisdech€omplaint.
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and is therefore preempted by Title VLludlow again responds that his claim is based on the
allegedly flawed investigation and is not an employment action. However, Latfoargues
that he has pleaded a materially adverse employaation sufficient to sustain&tle IX claim.
In light of this and the facts as pleaded in the Amended Complaint, the Couthtdsidlow

is bringing an employment discrimination claim that is preempted by Titlandldismisses
Count | with prejudice.

Title IX provides that no person “shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discriminationamde
educational program or activity receiving Federal financial assistdn26.U.S.C. § 1681(a).
The Supreme Court has found an implied private right of action in Title IX, with ppaates
authorized to seek monetary damages for intentional violati®es.Jackson v. Birmingham Bd.
of Educ, 544 U.S. 167, 173, 125 S. Ct. 1497, 161 L. Ed. 2d 361 (26M®mg(Cannon v. Univ.
of Chicagg 441 U.S. 677, 690-93, 99 S. Ct. 1946, 60 L. Ed. 2d 560 (1979)). Student claims of
sexual harassment by teacher other students are well-established examples of such Saés.
Gebser v. Lago Vista Indep. Sch. DiS24 U.S. 274, 290-91, 118 S. Ct. 1989, 141 L. Ed. 2d
277 (1998) (by a teacheavis v. Monroe County Bd. of Edu626 U.S. 629, 643, 119 S. Ct.
1661, 143 L. Ed. 2d 839 (1999) (by a fellow student). Employees of institutions receiving
federal financial assistance may also bring private right of actitsy aithough the boundaries
of those claims are less weléfined. See, e.gJackson544 U.S. at 184 (finding Title IX
allowed retaliation suit by coach who complained about sex discriminationl@tiet resources

at his high school).

® For convenience and the sake of judicial efficiency, the Court will repeae of its analysis of Title IX
preemption law from its initial Opinion.



Northwesterrand Cubbage arguleat Title VII preempts employment discrimination
claims brought under Té IX, citing Lakoshi v. Jame$6 F.3d 751, 755 (5th Cir. 1995), and
Waid v. Merrill Area Public Schoql91 F.3d 857, 861-62 (7th Cir. 1996 Lakoshj the Fifth
Circuit, after extensive legislative history analysis, concluded that Cesdi@ not itend to
create a private right of action for employment disaration under Title IX. 66 F.3d at 757
(“Title VII provided individualswith administrative and judicial redress for employment
discrimination, while Title IX empowere@deral agenciethat povided funds to educational
institutions to terminate that funding upon the finding of employment discriramatn other
words, Congress intended to bolster the enforcement of trexistaag Title VII prohibition of
sex discrimination in federally fided educational institutions; Congress did not intend Title IX
to create a mechanism by which individuals could circumvent thexisang Title VI
remedies.”). InWVaid the Seventh Circugxamined the case of a teachdro, denied a fultime
teachimg position, sought and wanstate administrative agency claim for sex discrimination. 91
F.3d at 860. She then filed suit in federal court, asserfingealX violation and individual
8 1983 equal protection claims against the school administrdtbrén considering whether
preemption applied to any of her claims, the Cenplainedthat Waid’s success with the state
administrative agency satisfied any claim she might have had under TitledlVéit 862.

Waid'’s claim arose before the amendnsantTitle VII allowed for more than equitable relief.

Id. The Court therefore, citingakoshiamong other cases, determined that Title VIl preempted
any of her claims for equitable relief under Title IX. (“It is well-established that Title VII's
own remedial mechanisms are the only ones available to protect the rights creatiéel by Ti

VILY). 4

* The Waid court went on to determine that Title IX preempted § 1983 intentional disation claims.
91 F.3d at 863. The Supreme Court abrogated that portMMaiadls holding without discussing the
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AlthoughWaiddealt only with a claim for equitable relief (because that was all that was
available to Ms. Waid under the statute at the time her claim arose), other cougslisttict
have interpretetlvaidas holding that Title VII preempts any Title IX employment
discrimination suit.SeeJones v. Sabis Educ. Sys., Jido. 98 C 4252, 1999 WL 1206955, at
*10 n.7 (N.D. lll. Dec. 13, 1999finding Title VIl preempted Title IX wrongful discharge
claim); Kowal-Vern v. Loyola Univ. of Chicagblo. 97 C 6409, 2002 WL 1880131, at *5 (N.D.
lll. Aug. 14, 2002)“Title VIl is the exclusive remedy for [the plaintiff's] claim of employment
discrimination based ogender.”) Blazquez v. Bd. of Educ. of City of Chicajo. 05 CV 4389,
2006 WL 3320538, at *11 (N.D. lll. Nov. 14, 2008YVhile the overall scope of Plaintiff's
claims might seem more appropriately addressed as a systemic edlipatiblean under Title
IX, this particular claim [failure to provide a teacher’s aide] is based tiharassment
Plaintiff herself sufferedThere is therefore no reason to look beyond the comprehensive scope
of remedies and actions available to Plaintiff under Title V/11I¥) finding preemption hiese
courts“express[] concern that by allowing a comparable cause of action under Tile ey
comprehensive, detailed, and express provisions of Title VII could be complatele@d,” and
explain that Congress did notemid that Title IX “serve as an additional protection against
gendetbased discrimination regardless of the available remedies under TitleSdé™Howard
v. Bd. of Educ. of Sycamore Cmty. Unit Sch. Dist. No, 823 F. Supp. 808, 815 (N.D. lIl.
1995)(citation omitted)internal quotation marks omitted

Ludlow citescases in other Circuits that haeeind a private right of action for
employment discrimination under Title DSee, e.g., Preston v. Virginia ex rel. New River

Cmty. Coll, 31 F.3d 203, 205-06 (4th Cir. 1994ipsett v. Univ. of Puerto Ric864 F.2d 881,

interplay of Title VIl and Title IX. See Fitzgerald v. Barnstable Sch. Conb5 U.S. 246, 258, 129 S.
Ct. 788, 172 L. Ed. 2d 582 (2009).



897 (1st Cir. 1988)He also refers the Cound the Department of Justice Civil Rights Division’s
Title IX Manual giving the Department’s position that Title VII and Title IX ‘@@parate
enforcement mechanisms” and “[ijndividuals can use both statutes to attack ehecatons.”
Resp.at9-10. While this may be the Department’s position, a policy manual is not entitled to
Chevronstyle deference, but rather “respect . . .dnly to the extent that those interpretations
have the power to persuadeSee Christensen v. Harris Couns29 U.S. 576, 587, 120 S. Ct.
1655, 146 L. Ed. 2d 621 (200@jtation omitted)internalquotation marks omitted).The
Manual as quoted by Luallv further states: “This view is consistent with the Supreme Court’s
decisions on Title IX’s coverage of employment discrimination, as well asfteeedt
constitutional bases fdritle IX and Title VII.” Resp. a®. This brief summation does not give
theCourt any basis to go beyoitd sister district courts’ uniform findings that employment
discriminationclaims undefTitle IX are preempted by Title VlinderwWaid

Therefore, as the Court stated in its earlier Opinioouydiow were alleging somefm
of employment discrimination, his claim would be preempted by Title With his Amended
Complaint and response to this motion, it is clear that Ludlow has alleged an erapioy
discriminationbased Title 1X claim.Although this is not the typicalifle X employment
discrimination case in which a teacher alleges a failure to promote or termjaatidiscussed in
the Opinion, he 2014investigationinto LeydonHardy’s allegation of nogonsensual sex was
conducted because of Ludlow’s position as a professor at Northwestern. The ihve&iga

finding of sexual harassment was based srstatus as a professor witinequal poweérover a

® Ludlow’s citation toSkidmore v. Swift & Cp323 U.S. 134, 140, 65 S. Ct. 161, 89 L. Ed. 124 (1944)
does not compel the Court to defer to this mamuebntraventiorof the Supreme Court’s clear direction
on this issue iChristensen See Wolpaw v. C.I.R47 F.3d 787790-91 (6th Cir. 1995) (explaining the
evolution of judicial deference to agency interpretation of regulatioirsy &kidmoreas the first
articulation of the doctrine that walievolveinto Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc, 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984)).

10



graduate student with whom he had a relationship. Ludlow would not be subject to
Northwestern’s sexual harassm@olicies and procedures but for his job there. These factors
point tohis claimstemming from his employment.

Furthermore, Ludlow asserts as specified damages “professional and pensoinenal
distress, humiliation, embarrassment and future lost income and benefits.” Am. Compl. { 41.
Although in the Opinion the Court found thhesimilar, vague claims of damages, including
“future lost income and benefits,” could possibly be attributed to something outsiderkiat
Northwestern, Opinion at 12udlow has now affirmatively argued that those damages are a
materially adverse employment actiander Title IXthat can be classified as “changes to the
employee’s work conditions” and “employee’s future career prospects,” R&sflmathis
case[Ludlow] has alleged facts which would fall under categories 2 and 3 [of the afigteri
adverse employment action standard] above. First, he alleged that he sutiéessiqunal and
personal emotional distress, humiliation, embarrassment and then he alleged thddste has
future income and benefits.”L.udlow’s Title IX claim is one for employment discrimination
and therefore preempted under Title VII and dismissed with prejudice.

B. Failureto Statea Claim

However, even if Ludlow’s Title IX claim was not preempted, the Amended Camplai
would again faiko state a claim for sex discrimination under Title IX becawsow has not
sufficiently pleaded that the alleged problems with Northwestern’s igetisin were based on
his gender.

As discussed in the Opinion, Ludlow has presented a novel Tile IX claim that in some
respects parallels recent student suits attacking universitsegplinary proceduresSee e.qg,

Doe v. Columbia Univ+- F. Supp. 3d---, 2015 WL 1840402, at *1 (S.D.N.Y. Apr. 21, 2015).
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Ludlow does not plead that Northwesterséxual harassment proceduaes systemically
flawed—rather he allegethat Northwestern intentionally denied him “a partial and unbiased
investigation” “as a result ¢f outside pressure from radical women’s groups.” Am. Compl.
1 38. Ludlow further pleads that he was denied a “non-discriminatory investigasiech dxa the
fact that he was a male and [Northwestern] needed to ‘believe the victotm§’39. Ludlow
cites as examples of these unfair procedures Northwestern’s failurestdercgvidence in his
favor, how LeydorHardy was treateduring theinvestigationrefusalto discuss the full nature
of the charges against hifiand ultimately. . .interpreting perfectly appropriate male bglor
(e.g. being ‘charming’as an episode of sexual harassmeltt.” Ludlow also disagrees with the
“flawed and legally unsupported nature of” the conclusion thatdiated Northwestern’s sexual
harassment policy because “he had established ‘unpquair’ by buying [LeydorHardy]
‘expensive dinners’ and exercising his ‘charmld. 1 32.

Ludlow’s claim is essentially that thevestigationwas biased against him because he is
a manand waanotivated by Northwestern’s desire to placate outsidégadlinterestsand end
bad publicitycreated by the undergraduate’s lawsaitdthatits conclusionsvere flawed.As in
the lastround ofbriefing, Ludlow does not point the Court to any cases that would support this
use of Title IX to attack the outcome of a single internal investigafiam employeand the
Court could find none. But even if the Cowere tointerpret Title IX’s private right of action
broadly enough to encompass Ludlow’s claim thatinvestigation and its findings constitute a
violation, Ludlow’s Complaintails to state a claim for sex discrimination.

To sufficiently pleadTitle IX sex discrimination, Ludlow must allege: 1) that he “was
excluded from participation in or denied benefits of or subjected to discrimination in an

educational program; 2) that receives federal financial assistance; and 3gtezatlinsion was

12



on basis of sex, i.e., gendeiSee Torrespico v. Columbia ColNo. 97 C 8881, 1998 WL

703450, at *17 (N.D. Ill. Sept. 30, 1998). Cases challenging university disciplinary procedures
generally proceed under either an innocence theory, i.e. that he was vioomglyo have
committed the offense, or a selective enforcement theory, i.e. that regarfdigslt or

innocence, “the severity of the penalty andhe decision to initiate the proceeding was affected
by the [plaintiff's] gender.”Yusuf v. Vassar CoJI35 F.3d 709, 718d Cir. 1994). Ludlow

seems to rely on both theories.

Although Ludlow “need not plead specific facts under notice pleadingresgents, he
must provide either facts or conclusory allegations sufficient to put [Northwgstenotice of
his claim and from which the Court can infer that he has a cause of aclioméspicqg 1998
WL 703450, at *18. Ludlow must provide so&gations tallow the Court to infer a causal
connection between his treatment and genderdndsaise the possibility of relief under Title
IX above the speculative leveEee Blank v. Knox CallNo. 14€v-1386, 2015 WL 328602, at
*3 (C.D. lll. Jan. 262015) (dismissing flawed investigation Title IX claim).

Taking everything in the Amended Complaint as true, Ludlow has not pleaded stfficie
facts to allow the Court to conclude that his sex caused the allegedly erronecugsdingkxual
harassmentranotivated the investigation into Leydétardy’s allegation.See Blank2015 WL
328602, at *3—4 (allegations that board disregarded plaintiff's witnesses and would not let
plaintiff question absent witnessesre not pleaded as basedpbaintiff’'s gender);,Columbia
Univ., 2015 WL 1840402, at *10—-1@ismissing claim because plaintiff failed to allege any
“factualallegations that give rise to a plausible inference that Plaintiff was mistreatesé®eta

(rather than in spite of) his sex”).
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Ludlow does not state any allegations that would support the inference thatlgaesde
was a motivating factor in the sexual harassment finding. Ludlow pleads thiatvissiern’s
procedures were biased in favor of the victim and that “perfectly normal male dréheas
misinterpreted and penalized. Asserting that he was denied fair proceduredituring
investigation “because he is male” is the kind of conclusory statement thatregectsas
insufficient to plead this claimSee Columbia Uniy2015 WL 18404D, at *11 (dismissing Title
IX claim based on assertion that university and investigator’s actions basesl on an anti-
male basis”)Blank 2015 WL 328602, at *fdismissing Title IX claim based on “mere label or
legal conclusion” of gender biaslndeed, alleging that Northwestern treatkiin, as a male,
differently from thefemale victim is insufficient to establish a Title IX claim

And while [the universitymay well have treated Jane Doe more favorably than

Plaintiff during the disciplinary procesthe mere fact that Plaintiff is male and

Jane Doe is female does not suggest that the disparate treatmbetaase of

Plaintiff's sex. Indeed the alleged treatment could equally have-eet more

plausibly was—prompted by lawfuhdependent goalsuch as a desire

(enhanced, perhaps, by the fear of negative publicity or Title IX liability to the

victims of sexual assault) to take allegations of rape on campus seriousty and t

treat complainants with a high degree of sensitivity. In other worddjgparate

treatment of Plaintiff and Jane Doe is merely consistent with the defendants’

liability, and hardly establishes a plausible inference of discrimination.
Columbia Univ, 2015 WL 1840402, at *1@itations omitted}internal quotation marks
omitted) Ludlow’s allegation that Northwestern “needed to believe the victim” simifarigts
to a victimfocused procedure by Northwestern, not a procedure that took the gender of the
victim and the accused into account. Ludlow pleads none of the ingdith#bithe informative
Second Circuit cas€usufsuggests wuld be sufficient to show gender bias as a motivating
factor in a disciplinary decision, i.e. “statements by members of the distipliribunal,

statements by pertinent university officials patterns of decision-making that also tend to show

the influence of gender.Td. at *11 (quotingYusuf 35 F.3d at 715)That Ludlow is male is a
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conclusion withoutiny link to the investigation itself and his statement that Northwestern
“needed to belie the victim”’does not sustain the inference that Northwestern took the genders
of the victim and accused into account.

Similarly, Ludlow offers nothing but conclusions for his selective enforoétheory.
Ludlow states that Northwestern investigabea for the alleged non-consensual sex and then
found heviolated its sexual harassment policy “as a result of [tugdide pressure from radical
women'’s groups.” Am. Compl.  38. However, alleging that the Northwestern gatesti
was a result of utside pressure groups does not create the plausible inferemea-#those
groups were women’s groupshat Northwestern investigated because Ludlow was a man, not
because the charge was rape. Ludlow does not make any allegation that a femgkeeemplo
would have been treated more favorably in the same circumstance. As the Galunniia
Universityacknowledged, inadequate procedural protections in these kinds of disciplinary
hearings may have the effect of burdening men more than women becaudeigti¢he
incidence of female complaints of sexual misconduct against matambia Univ, 2015 WL
1840402, at *15. However, Title IX does not create a private right of action for despapact
cases.ld. Ludlow must plead intentional discriminatibecause of his sexd. Because he has
not done that, he fails to state a claim for Title IX gender discriminatthr(explaining the
plaintiff must allege something more, for example, “comparisons to accountseeofgtused
students; allegationsdhsimilarly situated women are or even men would be treated differently;
or, at a minimum, data showing that women rarely, if ever, are accused of seasahtent,
coupled perhaps with evidence that women accused of other [university] rules vicdegions

treated differently than men arahiernal quotation marks omitted)).
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Ludlow’s allegations that the investigation was flawed and biased are not wzhimec
any way to his sex and angolly conclusory, and therefore do not meet the Rule 8 pleading
requirements.See Igbal556 U.S. at 678Even if Ludlow’s Title IX claim was not preempted
by Title VII, Count | would be dismissed with prejudice.

. Jurisdiction Over the Remaining State Law Claims

The Court must determine whether it Babject matr jurisdiction over Ludlow’s
remaining state law tort clainf€ounts V). Ludlow pleads jurisdiction under 28 U.S.C.

§ 1331 (federal question jurisdiction) and 8§ 1367 (supplemental jurisdictidmi). dismissal of
the Title 1X claim,however, the Catiwill decline to exercise supplemental jurisdiction over the
remaining state law claims unless diversity jurisdiction exists. 28 U.S86&d) (district court
may decline to exercise supplemental jurisdiction over state law claims when igrnésadi all
claims over which it had original jurisdiction). Ludlow does not plead diversitydigtion—
indeed, he does not put forward an amount in controversy and, although Li¢gabnisalleged

to be acitizen of Massachusetts, there is not complete diversity since Ludlow, Cubbage, and
Northwesterrare allegedo becitizensof lllinois. See28 U.S.C. § 1332 (district courts have
jurisdiction over state law claims where the amount in controversy exceeds $75,000 and the
plaintiff and defendants are ciéizs of different statesijowell v. Tribune Entm’t Cp106 F.3d
215, 217 (7th Cir. 1997) (complete diversity means that “none of the parties on either side of the
litigation may be a citizen of a state of which a party on the other side is a JitiZdtiiough

the citizenship of the parties may differ from the allegations of the Amended &omfite

Court cannot proceed on the assumption that diversity jurisdiction eSis¢éswns v. IndyMac
Mortg. Servs., FSB60 F.App'x 589, 591 (7th Cir. 2014) (refusing to find diversity jurisdiction

when it was not pleaded).

16



As for supplemental jurisdiction under 28 U.S.C. § 1368,“the wellestablished law
of this circuit that the usual practice is to dismiss without prejudice state supplechania
whenever all federal claims habeen dismissed prior to trialGroce v. Eli Lilly & Co, 193
F.3d 496, 501 (7th Cir. 1999However,this Court should consider, at every stage of the
litigation, whether supplemental jurisdiction serves “the valugsdidial economy,
convenience, fairness, and comityCity of Chicago v. Int’l Coll. of Surgeons22 U.S. 156,
173,118 S. Ct. 523, 139 L. Ed. 2d 525 (1997). The Court should retain jurisdiction when
significantjudicial resources have been expended on resolution of the supplemental claim such
that relinquishing jurisdiction would cause substantial duplication of effort, whisrebious
how the claims should be decided where the statute of limitations would bar refiling of the
claims in state catt Williams Elecs. Games, Inc. v. Gartig79 F.3d 904, 907 (7th Cir. 2007).
Although this Courtlready addressed state law claims against these Defendants in the initial
motion to dismiss Opinigrthe case has not progressed so far that relinquighisdiction
would cause substantial hardship in terms of duplication of efforts for the paktielsin
reviewing the arguments on the motions to dismiss, the Court finds some complexnguassti
state law and has determintiét it is not obvious how the claims should be decided.
Therefore, without another basis of jurisdiction, the Court declines to exercise

supplemental jurisdiction over Ludlow’s state law claims and dismisses them wtiequdice.
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CONCLUSION
For the foregoing reasori3efendats Northwestern, Cubbagand LeydorHardys
motions to dismis§s3, 59 are grantedn part. Count lagainst Northwestern and Cubbagye
dismissed with prejudice. The Court declines to exercise supplemental jioisdiver Counts

II-V and dismisses tse claims without prejudice. Civil case terminated.

(

SARA L. ELLIS
United States DistAugust 28, 2015

Dated: August 28, 2015
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