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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MANUEL SANCHEZ, on behalf of )
himself and all other persons similarly )
situated, known and unknown, )
Raintiff,
CaséNo. 14-cv-4645
V.

Judge&loanB. Gottschall
ROKA AKOR CHICAGO LLC,

N N

Defendant.

MEMORANDUM OPINION & ORDER

Plaintiff Manuel Sanchez, for himself and loehalf of the class heeeks to represent
(“Plaintiffs™), bring this lawsuit against Defilant Roka Akor Chicago LLC (“Roka Akor”),
alleging that Roka Akor violated the minimumgeaprovisions of the Fair Labor Standards Act
(“FLSA”) and the lllinois Minimum Wage Law'IMWL") by illegally taking a “tip credit”
against its servers’ minimum wagjeSanchez argues that RoKeoAforfeited its right to take a
tip credit for two reasons: (1)1ni¢quired its employees to distrileud portion of their tips to the
Executive Chef and Head Chef, both of whoualify as “employer[s]” under the FLSA and
IMWL,; and/or (2) it required its employeesddstribute a portion of #ir tips to certain
“kitchen” staff and the “polisher,” both of whom are non-tipped employees. Dkt. 61. Plaintiffs
have moved to certify a class as to their IMWL claim and for conditional certification for their
FLSA claim. For the reasons discussed beladaintiffs’ motion for class certification is

granted. Additionally, plaintiffs’ FLSA claims may proceed as a collective action.
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l. BACKGOUND

Roka Akor is a Japanese sushi and steakuestt in Chicago, liiois. Named Plaintiff
Manuel Sanchez and Opt-in Plaintiffs Bradley Smith, Douglass Pfundstein, and Bulmaro
Damaso worked as servers at Roka Akormdythe relevant time ped. Roka Akor treats
many of its employees, including servers, as “tipped employees” uredigp-ttredit provisions
of the FLSA and IMWL. Additionally, Roka Akarperates and facilitategig pool on behalf of
its tipped employees. The participants in thegbpl vary somewhat between the lunch shift and
the dinner shift. During the dinnshift, there are five categoriesemployees that share in the
tip pool: (1) runner; (2) servessistant; (3) bar; (4) kitchen; and (5) polisher. During the lunch
shift, bar service is typicallydhter, so the bartender and polisaex not included in the tip-out.
In addition, the runner serves as the servestsgiduring the lunch shif The tip pool is
managed through an Excel spreadsheet that istasediculate a servertgp out for each shift.

Under the provisions of the FLSA and IM\MRoka Akor is allaved to pay its tipped
employees less than the prevailing minimum wid¢fee employees are able to make up the
difference in tips.see29 U.S.C. § 203(m); 820 ILCS § 105/4(c). The difference between the
reduced wage and the minimum wage is calledtipectedit.” In order tdake the tip credit,
each tipped employee must ordinarily retain all of his tgee29 U.S.C. § 203(m); 820 ILCS §
105/4(c). This restriction does not apply, howeiféhe tipped employeeare participating in a
valid tip pool. see29 U.S.C. § 203(m); 820 ILCS § 105/4(c)o be valid under the FLSA and
IMWL, the tip pool must only include employee$io “customarily and regularly receive tips,”
and the employer “may not retain anytioé employees’ tips faany other purpose.Starr v.

Chicago Cut Steakhouse, LL?5 F.Supp.3d 859, 865 (N.D. lll. 2014). If an employer



improperly operates a tip pool, the employer canria the tip credit progion under either the
FLSA or IMWL. Id.

Plaintiffs argue that thiép pool arrangement is improper for two reasons: (1) the
Executive and Head Chef (parttbke “kitchen” category) qualify as “employers” under the
FLSA and IMWL and are therefore ineligiblegarticipate in the tip pdpand (2) other kitchen
staff members and the polisher are “non-tippedpleyees because they do not have more than
de minimiscustomer interaction. Roka Akor argukat the Executive and Head Chef are not
employers and that the tipped kitchen staff polisher qualify as tipped employees. Roka Akor
also argues that assumiagguendaothat the Executive and Head Chef are employers and/or the
tipped kitchen staff and polisher do not qualiftipped employees, the tgool is still lawful
because it was a voluntary tip pool.

Plaintiffs have moved for class cert#ition on the IMWL tip pool claims and for
conditional certification of the FLSAp pool claims. As explaimebelow, plaintiffs’ motion for
certification on the IMWL tip pool claims is ginted and this court will skip conditional
certification of the FLSA claim anallow it to proceed as a collectiagtion.

I. DISCUSSION
A. Plaintiffs’ Motion fo r Class Certification

1. Legal Standard

The decision to certify a class action restthimithe discretion of the district coutlira
v. Nuclear Measurements Cora07 F.3d 466, 471 (7th Cir. 1997). “[T]he party seeking class
certification assumes the burden of demonisigathat certification is appropriate Retired
Chicago Police Ass'n v. City of ChicagdF.3d 584, 596 (7th Cir. 1993). The named plaintiff

bears the burden of showing by a prepondmrani the evidence that all of Rule 23’s



requirements are satisfie@€omcast Corp. v. Behrend- U.S.— , 131 S.Ct. 2541, 2551 (2011).
The requirements of Federal RaleCivil Procedure are as followgl) the class is so numerous
that joinder of all members is impracticable (rarosity); (2) there are gstions of law or fact
common to the class (commonalit{3) the claims or defenses of the representative parties are
typical of the claims or defenses of the cl@gpicality); and (4) the representative parties will
fairly and adequately protect the interestshef class (adequacy). Fed. R. Civ. P. 23(a)

If plaintiffs meet this initial burden, they must then show that the proposed class satisfies
one of the three requiremersist forth in Rule 23(b)See Oshana v. Coca-Cola C472 F.3d
506, 513 (7th Cir. 2006). Because plaintiffs seek money damages, they must meet the
requirements of Rule 23(b)(3). Therefore, pléistmust show that “gustions of law or fact
common to the members of the class predomainaér any questiongfacting only individual
members (predominance), and that a class actsupisrior to all other available methods for
fair and efficient adjudicatioaf the controversy (gperiority).” Fed. R. Civ. P. 23(b)(33ee
also Messner v. Northshore Univ. HealthSysteé® F.3d 802, 814 n.5 (7th Cir. 2012). In
addition to Rule 23 requirements, plaintiffs shalso provide a workable class definition by
demonstrating that the membergtoé class are identifiablésee Oshanat72 F.3d at 513.

The court “must make whatever factual &ghl inquiries necessary to ensure that
requirements for class certification are sasbefore deciding whether a class should be
certified, even if those consideratiomgerlap the merits of the caseXm. Honda Motor Co. v.
Allen, 600 F.3d 813, 815 (7th Cir. 2010) (citiBgabo v. Bridgeport Machs., In249 F.3d 672,
676 (7th Cir. 2001)). AlthougBzabacstands for the proposition thidte court is not free to
accept all of the complaint’s allegations wheriding whether to certify a class, the decision

whether to certify a class is not based on a preliminary assessment of the ultimate merits of the



plaintiffs’ claims. Rahim v. Sheaha2001 WL 1263493, at *10 (N.D. Ill. Oct. 19, 2001).
Rather, the preliminary inquiry iato the merits of those allegatis that bear on the suitability
of a case for class treatment under Rule 23(a) anddb)lo base class certification on a
prediction of who will win thecase would be at odds wihsen v. Carlisle & Jacqueljm17
U.S. 156 (1974)Id. In the end, the court has “brodiscretion to determine whether
certification of a class-actidawsuit is appropriate.’Ervin v. OS Restaurant Servs., 832
F.3d 971, 976 (7th Cir. 2011).

2. Analysis

Plaintiffs advance class4@an claims based on allegeblations of the lllinois
Minimum Wage Law, 820 ILCS 1054t seq Plaintiffs have proposeatie following class under
rule 23(b)(3):

All persons employed by Defendaad servers from June 19, 2011, to the

conclusion of this action, who contributagbortion of their tips to Defendant’s tip

out arrangement.

Dkt. 62

To be certified, this class must méet Rule 23(a) requirements of numerosity,
commonality, typicality and adeqey as well as the Rule 23(tBquirements opredominance
and superiority.Starr v. Chicago Cut Steakhouse, LI F.Supp.3d 859, 871 (N.D. Ill. 2014).
The court will address each of these requirements in turn.

a) Numerosity

To meet the numerosity regeiment, a plaintiff must shotkhat the proposed class is “so
numerous that joinder of all members is impractiedbFed. R. Civ. P. 23(a)(1). “[A] plaintiff
does not need to demonstrate the exact nupflEass members as long as a conclusion is

apparent from good-faith estimate®Barragan v. Evanger’'s Dog and Cat Food C269 F.R.D.



330, 333 (N.D. Ill. 2009). Although there is naght-line rule for eactly how many members
are enough to establish a classs thstrict has found that thgg]enerally, where class members
number at least 40, joinder is consideregracticable and numerosity is satisfiedplchenski

v. Parfums Givenchy, In254 F.R.D. 489, 495 (N.D. Ill. 2008e¢e also Pruitt v. City of
Chicagq 472 F.3d 925, 926-27 (7th Cir. 2006) (“Sometsmeven’ 40 plaintiffs would be
unmanageable.”Swanson v. Am. Consumer Indus.,,Id&5 F.2d 1326, 1333 n.9 (7th Cir.
1969) (holding that a proposed das 40 was “a sufficiently large gup to satisfy Rule 23(a)”).

In its answer and affirmative defenses taimiff's first amended complaint, Roka Akor
admitted to having employed at least 40 individuals as servers during the relevant time period.
Dkt. 50, 1 30. However, Roka Akor argues thatntitis have not established that more than 40
servers “contributed a portion of their tips tof@wdant’s tip out arrangeent.” Roka Akor’s
argument is undercut by the admission of 8tevVindle, one of Bka Akor’s 30(b)(6)
representatives, that the suggestip-out spreadsheist“always” followed. Dkt. 62-1, p. 45. If
the tip-out spreadsheet is alwdgiowed, it is logical, then, toanclude that all of Roka Akor’s
servers contributed to the tip pool. Since Roka Akor has admitted it has employed at least 40
servers during the relevant time period, plaintiéighclusion that the class comprised of at
least 40 members is apparent from a “good-faith estimate.” Roka Akor’s other argument against
numerosity—that the tip-out arrangenénvoluntary—is addressed below.

b) Commonality

Rule 23(a)(2) requires that “tieeare questions of law ordacommon to the class.” To
establish commonality, the class representativst me@monstrate that members of the class
“have suffered the same injuryWal-Mart Stores, Inc. v. DukeS64 U.S. 338, 131 S.Ct. 2541,

2551 (2011). Commonality requirtrisat all of the class members’ claims “depend upon a



common contention” that is “of such a natthiat is capable of classwide resolution—which
means that determination of its truth or falsity wélsolve an issue that is central to the validity
of each one of the claims in one strokéd’

Plaintiffs’ proposed class@ets this commonality requiremdrgcause the tip-pool claim
presents a common question that will generatenamon answer. Plaiffs allege that Roka
Akor improperly operated the tip pool by (1sttibuting a portion of the tips to the Executive
Chef and Head Chef, both of whom qualify‘esployer[s]” under the FLSA and IMWL; and/or
(2) distributing a portion of the tpto certain “kitchen” staffrad the “polisher,” both of whom
are non-tipped employees. If plaintiffs’ allegatsoare correct, Roka Akor was not entitled to
take the tip credit for employees partidipg in the improper tip pool under the IMWIStarr,

75 F.Supp.3d at 872. Therefore, if the tip poos waproper, Roka Akor will be liable to all
employees who patrticipated in the improperpigol. If, however, Roka Akor properly operated
the tip pool (i.e., the tip pool waroluntary and/or all employeésthe tip pool were tipped
employees), then no participatisgiployees will have a claimd. Moreover, the court is
convinced that the distinction between the lusltit and dinner is of no real consequence in
terms of commonality. Although polishers weia included in the lunch shift tip-out
arrangement, the tip pool wouldlkkie improper, if plaintiffs’ degations are proven true, since
the Executive Chef, Head Chef, and/or “kitchetgff are still part of the tip-out arrangement
during the lunch shift.

c) Typicality

“A plaintiff's claim is typicalif it arises from the same event or practice or course of
conduct that gives rise to theaths of other class members dmsl or her claims are based on

the same legal theory Keele v. Wexlerl49 F.3d 589, 595 (7th Cir. 1998). Typicality is closely



related to commonalityRosario v. Livaditis963 F.2d 1013, 1018 (7th Cir. 1992). As discussed
above, the success of the class’s tip-pool clautihinge on whether Roka Akor properly
administered the tip pool. The claims of tiremed plaintiff, Sanchez, depend on the identical
guestion. Because Sanchez’s claims “have the sas@ntial characteristias the claims of the
class at large,” their claims are sufficiently “ty@l of the claims or defenses of the class.”
Retired Chicago Police Ass'iM F.3d at 597. The arguments advanced by Roka Akor, namely
that the tip-out arrangement wasluntary and all of the participants were tipped employees, is a
defense to Sanchez as well as to the entity pahich satisfies the typicality requirement.
Williams v. Chartwell Fin. Servs., Lid204 F.3d 748, 760 (7th Cir. 2000) (“[T]he claims or
defenses of the representative party [must] be typicdleotlaims or defenses tbfe class.”).
d) Adequacy

Plaintiffs must show that ¢h‘representative parties will fairly and adequately protect the
interests of the class.” Fed. R. Civ. P. 23(p)(Bhere are typicalljwo components to the
adequacy analysis: (1)egtadequacy of the named plainsfounsel; and (2) the adequacy of
representation provided protecting the different, separategdadistinct interest of the class
members.Retired Chicago Police Ass'ii F.3d at 598see also Spano v. The Boeing,G33
F.3d 574, 586-87 (7th Cir. 2011). In order todme"adequate representative,” the named
plaintiff must not hae “antagonistic oconflicting claims.” Retired Chicago Police Ass'i
F.3d at 598. Here, the claims of the named pfaare essentially iddical to those of the
proposed class members. In aduditithere are no individual defessor other claims that would
in any way impede the named plaintiff's abilityadequately represent the interest of the class
members. There is also no reaso doubt that plaintiffs’ coueswill fail to represent the

interest of the class members.



e) Rule 23(b) Requirements

In addition to meeting the four Rule 23(aktors above, plaintiffsiust also demonstrate
that their proposed class meets thquirements of Rule 23(b)(3yhich requires plaintiffs to
demonstrate that “questions of law or fastmmon to class members predominate over any
guestions affecting only individuahembers, and that a class awtis superior to other methods
for fairly and efficiently adjudicating the contrersy.” Fed. R. Civ. P. 23(b)(3). In applying
these standards, courts focus on “the subs@etements of plaintiffs’ cause of action and
inquire into the proof necessdiyr the various elements.Simer v. Rios661 F.2d 655, 672 (7th
Cir. 1981). The Supreme Court has held ttts¢ predominance criterion is far more
demanding” than “Rule 23(a)’'s commonality requirememtichem Prods., Inc. v. Windsor
521 U.S. 591, 624 (1997). The court thus mustgare the role of common issues of law and
fact with the role of individual issueddessner669 F.3d at 814. Rule 23(b)(3)'s predominance
requirement is satisfied when “common questiopsagent a significant asgeof [a] case and ...
can be resolved for all memberg[af class in a single adjudicationld., quoting7AA Wright
& Miller, Federal Practice & Procedure § 1778 (3d ed. 2011). More simply, common questions
can predominate if a “common nucleus of opeeatacts and issues” underlies the claims
brought by the proposed clagsre Nassau County Strip Search Cagi&il F.3d 219, 228 (2d
Cir.2006),quoting Waste Mgmt. Holdings, Inc. v. Mowhra98 F.3d 288, 299 (1st Cir.2000).
However, individual questionseed not be absentessner699 F.3d at 814. The rule requires
only that those questions not predominate tlvercommon questions affecting the class as a
whole. Id.

As noted, Roka Akor argues that the tip-atrangement was lawful because (1) every

participant in the tip pool was a tipped eoysde and/or (2) the tip-out arrangement was



voluntary. While the first issue can be decided using commidemse, Roka Akor argues that
the second issue—whether the tgpepwas voluntary—can be decatlen an individual basis,
i.e., each server’s understanding of whether thpdig was voluntary. lis entirely possible
that common evidence can also be used tamaie whether the tip-pool was voluntary. More
specifically, the allegation th&oka Akor facilitated thép-pool arrangement, had fixed
percentages for each category of employees, cetldbe tips in a uniform manner, and admitted
that the tip-pool arrangemelmas always been followed couddtentially establish that the
arrangement was not voluntary. However, the coiirnhot make a finabdetermination at this
point whether the tip-pool arrangent was actually voluntaryMessney 669 F.3d at 811 (a
district court should not turnass certificatiorproceedings into a dresshearsal for a trial on
the merits). Suffice to say, though, that if tipepool arrangement wasluntary, then not only
would the named plaintiff's claims fail, so wouldetblaims of the class. Therefore, plaintiffs
have adequately shown that the common questidhpredominate over any individual issues.

To satisfy Rule 23(b)(3), plaintiffs must alsbow that “a class aom is superior to other
available methods for fairly and efficientlyjadicating the controveys’ Fed. R. Civ. P.
23(b)(3). The existence of a common legal tawtual issue makes class treatment particularly
effective in this case. The sufmity requirement is satisfied.

Plaintiffs have demonstrated thheir proposed class meets the numerosity,
commonality, typicality, and adequacy requiretseof Rule 23(a) and the predominance and
superiority requirements of Rul3(b)(3). Their motion to certify a class for their state-law tip-

pool claims under IMWL is granted.

10



B. Certification of Plaintiffs’ FLSA Claims

Section 216(b) of the FLSA permits plaffgito bring a collective action against an
employer for unpaid minimum wages or overtime compensation on behalf of themselves and
others “similarly situated.” 29 U.S.C. § 216(IA.collective action under 8 216(b) differs from
a class action under Fed. R. Civ. P. 23 in Bwide 23 binds class members unless they opt out,
whereas collective action membearre bound under § 216(b) onlyhky opt into the action by
providing their written consentSolsol v. Scrub, Inc2015 WL 1943888, at *ziting Woods v.
New York Life Ins. Cp686 F.2d 578, 579-80 (7th Cir. 1982).

Courts in in this districemploy a two-step process fdetermining whether an FLSA
lawsuit should proceed as a collective actibailey v. Groupon Ing.No. 11 C 5685, 2014 WL
4379232, at *3 (N.D. Ill. Aug. 27, 2014). The first steguires the named plaintiff to establish
that the potential class members are similatlyased by making a modest factual showing that
they were victims of a common palior plan to violate the lawid. The standard for “similarly
situated” is a liberal one whidkipically results in conditional cgfication of arepresentative
class. Rottman v. Old Second Bancorp, In€35 F.Supp.2d 988, 990 (N.D. Ill. 2010). Likewise,
the modest factual showing standard iséehiand demands only some factual suppashnson
v. Pinstripes, In¢.No. 12 C 1018, 2013 WL 5408657, at *2 (N.D. Ill. Sept. 26, 2013).
Moreover, in applying these standards, the “cdods not consider the misrof the plaintiff's
claims, or witngs credibility.” Nehmelman v. Penn Nat. Gaming |r822 F.Supp.2d 745, 751
(N.D. Ill. 2011).

At the second step, which takes place follggviliscovery, the analysis more rigid and
requires the court to consider tledowing: “(1) whether the plaitiffs share similar or disparate

factual and employment setting8) whether the various affirmative defenses available to the
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defendant would have to be individually applieceach plaintiff; and (3) fairness and procedural
concerns.”Dailey, 2014 WL 4379232, at *3. At that time defendant may move to decertify
the class or dividé into subclassesJohnson2013 WL 5408657 at *3.

As noted by the parties in their respectiviefst discovery has already been completed in
this case. As a result, the court can skipfitise step of conditional certification and decide
whether the collective action can bertified. For the purposes @étermining certification of a
collective action and aa$s action in a single suit, the doapplies the same standard for
certification of both types of caseBspenscheid v. DirectSat USA, LLXD5 F.3d 770, 772 (7th
Cir. 2013). Because the named plaintiff haaldshed commonality under Rule 23, he also
satisfies his burden to showatiother members of the potehtallective action are similarly

situated. Certification under 29 U.S&216(b) is therefore appropriate.

. CONCLUSION
For the foregoing reasons, plaintiffs’ motion is granted. Plaintiffs’ IMWL claims are
certified as a class action. aiitiffs’ FLSA claims may proceeals a collective action. The
parties are ordered to meet and confer reggrihe names, dates of employment, and other
pertinent information for all persons in thesdalefined by plaintiffsThe parties are also
ordered to meet and confer regarding a mutwajhgeable notice that is to be submitted to the
court on or before February 19, 2016. The madteet for status on February 26, 2016 at 9:30

a.m.

Date: January 7, 2016 /sl

dan B. Gottschall
Lhited States District Judge
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