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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL NATIONAL MORTGAGE )
ASSOCIATION, )
Plaintiff, )) No. 14-cv-04664
V. ; JudgeAndreaR. Wood
GEORGE L. OBRADOVICH, et al., : )
Defendants. ) )

MEMORANDUM OPINION AND ORDER

George and Jennifer Obradovich, originalgmed as defendants in this residential
mortgage foreclosure action, haled a counterclaim against the plaintiff, Federal National
Mortgage Association (“Fannie Mae”) and twoitsfalleged agents, Seterus Inc. and Safeguard
Properties, LLC (together, “CowsmtDefendants”). The Obradoviches allege that, although they
had moved to another state, they had nahdbned their propergnd thus the Counter-
Defendants changed the locks on the home preeigt The Obradoviches further claim that the
Counter-Defendants improperly nterized the home, causing $25,000 in damage and the loss of
a short sale commitment. Their counterclagrks relief for common law trespass, breach of
contract, intrusion upon seclusion, and tortious interferenitecontract, as well as alleged
violations of the lllinois Consumer FrauddaDeceptive Business Ptaes Act (“ICFA”), 815
ILCS 505/2, and the federal Fair Debt Cdliec Practices Act (“FDCPA”), 15 U.S.C. § 166
seq Now before the Court are the joint motionFannie Mae and Seterus (Dkt. No. 28) and the
separate motion of Safeguard (Dkt. No. 33) smiss the counterclaim pursuant to Federal Rule
of Civil Procedure 12(b)(6). Fahe reasons detailed below, thetions are granted as to Counts

I1, IV, and VIl of the countaslaim and otherwise denied.
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BACKGROUND

Fannie Mae originally broughtithaction in the Ccuit Court of DuPage County, lllinois.
The Obradoviches removed the case to this G filed a counterclaim against Fannie Mae;
Seterus, which is the entity alleged to barita Mae’s loan servicing agent; and Safeguard, a
company allegedly hired to protect the propefthe following allegations are taken from the
Obradoviches’ counterclaim and accepted as trupuposes of the Counter-Defendants’ Rule
12(b)(6) motionsCozzi Iron & Metal, Inc. v. U.S. Office Equip., In250 F.3d 570, 574 (7th
Cir. 2001).

As alleged in the counterclaim, the Obradtréis owned a single-family home in Villa
Park, lllinois, which they rented to tenanthen they moved to Florida in August 2011.
(Countercl. 11 9, 18, Dkt. No. 14.) The Obradoviokeded up evicting the tenants for failing to
pay their rent. (Id. 1 19.) But thepntinued to pay for utilities &he home, including water, gas,
and electric service, even afteey listed the property fa short sale in September 2018. (

11 20, 21.) At the time the Obradoviches listeglfgloperty for short salés appraised value

was $165,000.d. T 24.) In January 2014, Fannie Mae &etierus had the property appraised
and it was again valued at $165,006. { 32.) In February 2014, the Obradoviches, with Fannie
Mae’s approval, entered into a shofeseontract for a sale price of $160,000. {1 34.) The

sale was scheduled to close in April 2014. { 36.)

In March 2014, the prospective buyers andal estate agent wettt the home for a
walk-through and found that the locks had been chanigkd] 87.) After repeated requests to
Seterus, the Obradoviches were eventugiinted access to the home and found extensive
damage insideld. 11 13, 40.) The living room was coveliedvater, the raditors were covered

with holes and rust spots, and the main watpplsuhad been shut off and secured by a zip tie.



(Id. 1 40.) A notice posted in thedmament of the home stated tkta@ home had been winterized
by Safeguard pursuant to a work ortksued by Seterus and Fannie Még. {42.) The
Obradoviches claim that, during thvnterization process, Safegudadled to drain the radiators
prior to shutting off the water, which caused théewgeft in the radiatarto freeze and rupture
the pipes.Id. 1 44.) The floors and ceilings were ruineygthe resulting water damage and by
toxic mold. (d.)

The prospective buyers estimated thaames to the home would cost $25,000; they
accordingly asked that the sale price be reduced to $135l000Y @9, 50.) The Obradoviches
applied to Fannie Mae for apprdwd the lower sale price so that the short sale could go
forward. (d. 1 54.) But Fannie Mae and Seterus failedgprove the new sale price before the
scheduled closing date and as a re$dtshort sale was not completdd. {{ 57.) Fannie Mae
commenced this foreclosure action in April 2014jlevthe value of the property was still being
disputed and before the schestlishort sale closing datéd.(f 55, 56.) None of the Counter-
Defendants repaired the damage to the home or compensated the ObradadideS5( 70.)

In their counterclaim, the Obradovicheeek damages from all of the Counter-
Defendants for trespass to real propertgu@ 1), intrusion upon seclusion (Count Il),
negligence (Count V), and violation of théribis Consumer Fraud and Deceptive Business
Practices Act (Count Ill). Theglso assert claims againset@ounter-Defendants Seterus and
Safeguard for violation of the Fair Debt Callien Practices Act (Count VI) and for tortious
interference with their contracésd contractual expectations (Cowftk). And finally, they seek
damages from Fannie Mae and Seterus (together, “Fannie Mae Defendants”) for breach of the
mortgage agreement (Count IV). In their resjive motions, the Fannie Mae Defendants and

Safeguard each contend that the counterdimsufficient to state a claim for relief.



DISCUSSION

Since Federal Rule of Civil Procedure 12(bpressly applies to “a claim for relief in any
pleading,” the Court’s consideration of t@eunter-Defendants’ motions to dismiss the
counterclaim is governed by the same starglaotnmonly applied to motions to dismiss
complaints. Fed. R. Civ. P. 12(l§pzzi Iron & Metal 250 F.3d at 574. All well-pleaded
allegations are taken as true and viewetthénlight most favorable to the pleading paAynett
v. Webster658 F.3d 742, 751 (7th Cir. 2011). The cewalaim must provide enough factual
information to state a claim to relief that is @dale on its face and raise a right to relief above
the speculative leveDoe v. Vill. of Arlington Height{s7/82 F.3d 911, 914 (7th Cir. 2015).
l. Trespass Claim

Count | of the counterclaim seeks relief for common law trespass. The Counter-
Defendants assert that the trespass claim is insufficient as a matter of law. Under lllinois law, a
trespasser is one who entarether’s land for his or hewn purposes without permission,
invitation, or right.Lange v. Fisher Real Estate Dev. Co@82 N.E.2d 274, 277 (lll. App. Ct.
2005). Here, the Counter-Defendants contendthieat were given #right to enter the
Obradovich property by the mortgagsection 9 of the mortgageragment provides that if the
borrower fails to perform its obligations undkee agreement or “has abandoned the property,”
then the lender may do “whatevsireasonable or appropriatepimtect Lender’s interest in the
Property and rights under this Security Instrument,” includeguring the property. (Mortgage 8§
9, Dkt. No. 14-1} The Counter-Defendants argue ttie Obradoviches defaulted on their

obligations under the mortgage agreement bynigilo make required payments and that they

! Because the mortgage is attached to the couaierels an exhibit, it is properly considered in
determining the sufficiency of that pleadii@enters v. Centennial Mortg., In@98 F.3d 930, 933 (7th
Cir. 2005).



abandoned the property, thereby triggeringléineler’s right to pradct the property and
establishing that their &y was not a trespass.

But, as noted above, the right granteth® lender upon breach or abandonment by the
borrower was the right to do “whatever is r@aeable or appropriate.” While securing the
property is expressly included withthat right by the terms dlie document, the extent of the
lender’s other rights in the event of breactalbandonment is subject to the general requirement
that the lender’s actions beasonable or appropriate. Whether actions are reasonable is a
guestion of factSee Metavante Corp. v. Emigrant Sav. B&1® F.3d 748, 763 (7th Cir. 2010)
(interpretation of “commerclly reasonable” contract langge is question of factpmith v.

Great Am. Restaurants, In@69 F.2d 430, 439 (7th Cir. 1992) (plaintiff's common law
obligation of “reasonable” mitigation of damagesjugstion of fact). In addition, whether or not
the Obradoviches actually breached the mortgageement or abandoned the property are facts
that have been alleged by Fannie Mae but niopggven. Although their asgen that they kept
current on their payments is conspicuoustyted to the period up to September 2048¢
Countercl. § 17, Dkt. No. 14), the Obradovichase denied that they defaulted on the
payments. (Answer  3(J), Dkt. No. 11.) Theydalso alleged that they did not abandon the
property. (Countercl. %9, 127, Dkt. No. 14.)

Thus, the question of whethidie Counter-Defendantsght to take sps to protect the
property was triggered by a breach or abandonment by the Obradoviches, as well as the question
of whether the steps they took were the seable or appropriate actions permitted by the
contract, cannot be deterraih at the pleading stagéocroft v. HSBC Bank USA, N,Alo. 10 C
3408, 2014 WL 700495 (N.D. lll. Feb. 24, 2014ffd, 796 F.3d 680 (7th Cir. 2015), which

Fannie Mae cites in support of fissition that the Counter-Defermda were granted the right to



take the actions they performed, doesindicate a different conclusion. Gocroft,the district
court was asked to decide a summary judgmestion rather than a motion to dismiss a
pleading and reviewed an evidentiary recoat trstablished thatéhmortgagors had indeed
defaulted. 2014 WL 700495, at *5. Since the Coubtefendants’ right t@nter the Obradovich
property has yet to be determined here, the QGaumot conclude that any such right defeats the
trespass claim as a matter of law. The motiortBsimiss are accordingly deed as to Count | of
the counterclaim.
. Intrusion upon Seclusion Claim

In response to the Counter-Defendants’ argiis challenging their claim for intrusion
upon seclusion, the Obradoviches hadicated their intent to gimiss that claim. Thus, the
motions to dismiss are granted as twt Il of the counterclaim without opposition.
1. Illinois Consumer Fraud and Deceptive Business Practices Act Claim

Count Il of the counterclaim seeks relief untiee ICFA. That statute is intended to
protect consumers against fraud, unfair mettodad®mpetition, and other unfair and deceptive
business practiceRobinson v. Toyota Motor Credit Cor@.Z5 N.E.2d 951, 960 (lll. 2002). The
Counter-Defendants contend that Count Il fealsllege plausibly a deceptive communication
that would trigger ICFA liability. They argubat an ICFA claim must allege a deceptive
communication with the specificity that FederaldRaf Civil Procedure 9(b) demands of fraud
claims and that the counterclaim failsdio so because it does not identify specific
communications or reliance upon them.

But an ICFA claim need not be based uparallegation of aeteptive communication;
the statute also prohibitsfair commercial conducRobinson/75 N.E.2d at 960. Whether

conduct is unfair for purposes of the statutdatermined by (1) whether the practice offends



public policy; (2) whether it is immoral, unéthl, oppressive, or unsgoulous; and (3) whether

it causes substantial injury to consum&vsndy City Metal Fabricairs & Supply, Inc. v. CIT

Tech. Fin. Servs., Inc536 F.3d 663, 669 (7th Cir. 2008). An ICFA claim for unfairness need not
meet the pleading standards of Rule 9igh)at 670.

Where a statutory framework provides a consuwith a right to notice before he is
deprived of possession of his progean allegation that a defendacircumvented the statutory
procedure and deprived that consumer of hep@rty without the required notice sufficiently
alleges an offense to public policy, oppressess, and injury for purposes of an ICFA
unfairness claimHill v. PS lllinois Trust 856 N.E.2d 560, 569 (lll. App. Ct. 2006). Allegations
of attempts to take possession of mortgagedmegilerty prior to theompletion of the steps
required by the lllinois Mortgage Foreclosure L&85 ILCS 5/15-1101, have been held to state
an ICFA claim sufficient to survive a motion to dismissll v. Wells Fargo Bank, N.A946 F.
Supp. 2d 817, 827 (N.D. Ill. 2013).

The Counter-Defendants cortigoobserve that 8 505/10a tife ICFA limits relief under
the statute to plaintiffs whioave suffered actual dama@®=e815 ILCS 505/10a. They argue that
the Obradoviches have alleged no actual damagause their counterclaim concedes that they
were offered the opportunity to deliver a deeth&ir property in lieu oforeclosure. But the
Obradoviches also allege that the CountereDdénts’ actions caused $25,000 in damage to
their home. (Countercl. I 49, Dkt. No. 14.) Although the parties focus much of their argument on
the downstream consequences of these dasragktheir presumed impact following the
Obradoviches’ loss of the property, the pleadidg$ot suggest that ti@bradoviches’ interest
in the property has been terminated. The atlegaf $25,000 in actual damages to property in

which they still have an ownership interessisficient to meet the ICFA’s actual damages



requirement. Since the Obradoviches allegettigt have suffered actual damages, they are
entitled to bring their ICFA counterclaim und&505/10a, which permits suit by any “person”
who suffers actual damages. Safeguard’s 8seehat they cannot bring a claim under the
statute because they are natrisumers” as defined by the aatist therefore be rejected.
Williams Elecs. Games, Inc. v. Garti§66 F.3d 569, 579 (7th Cir. 2004). The Counter-
Defendants’ motions to dismisseadlenied as to Count IIl.

V.  Breach of Contract Claim

Count IV of the counterclaim asserts aiwl for breach of contract. The Obradoviches
claim that the mortgage agreement required Favliaie to comply with federal and state law,
that the mortgage and lllinois law require Mradoviches to maintaexclusive possession of
the property while they remain titleholders, d@hdt the mortgage and lllinois law required
Fannie Mae to take reasonable steps torahete whether the property was abandoned before
taking action to protect its intere¢Countercl. 1 124-27, Dkt. No. 14.)

The Obradoviches cite § 16 of the mortgagehe basis for theassertion that the
mortgage required Fannie Maedomply with federal and stateWdaThe relevant portion of that
section provides thahe mortgage shall lgoverned by federal law and the law of the
jurisdiction in which the propertis located. (Mortgage § 16, DRtlo. 14-1.) Under lllinois law,
those laws in existence at the time a contractesbed are deemed to be part of the contract as
though they were expresshcorporated thereirCostello v. Grundon651 F.3d 614, 640 (7th
Cir. 2011). Accordingly, by pleading breachaoétatutory provision governing the parties’
relationship, a plaintiff statess claim for breach of contrad/endorf v. Landers/55 F. Supp. 2d
972, 980 (N.D. Ill. 2010) (citin@raye v. Archer-Daniels-Midland Cd&76 N.E.2d 1295, 1303

(Ill. 1997)).



The statutory provision invoked by the Obradtn@s as the basis for their claim to
exclusive possession of the property is thadis Mortgage Foreclosure Law, 735 ILCS 5/15-
1701. By its terms, that statutory provision govéthe right to possession of the mortgaged real
estate during foreclosure.” 785CS 5/15-1701(a). The statutiefines “foreclosure” as “an
action” commenced pursuant to the st&tut35 ILCS 5/15-1203. As noted above, the
Obradoviches allege that they malenied access to their homken the locks were changed
and that they discovered damage to the hamen their access was restored in March 2014.
(Countercl. 1 37, Dkt. No. 14.) They do not allegyy subsequent infringement upon their right
to exclusive possession. Yet the foreclosurmaavas not filed until the following monthld(

1 55.) Thus, according to their own allegationy, @nlation of the Obradoviches’ alleged right
of possession occurred before, not during, thedosure, and theref®is not governed by the
statute Cocroft v. HSBC Bank USA, N,&X96 F.3d 680, 688 (7th Cir. 2015).

In further support of their breach of contrateim, the Obradoviches invoke the language
of the mortgage agreement itself. They codtthat § 6 of the agement required them to
maintain exclusive possession of the propertyt.tBat provision merely obligated them to
occupy the property as their pripai residence for one year aftee execution of the mortgage.
(SeeMortgage § 6, Dkt. No. 14-1.) The mortgage was dated May 26, 0Ga 1); any
restrictions it imposed had thus lapsed by 20&4,the time of the events at issue here. The
Obradoviches also contend that § 9 of the mgegagreement, which gave Fannie Mae the right
under prescribed circumstancegptotect the property, prohibdehe lender from taking such
action in the absence of the required circumstariget that provision athe mortgage purports

only to describe a right grantedttee lender. It does not defiaetions beyond the parameters of



that right as breaches of the agreement an@Hbradoviches cite no authority that would dictate
any such construction.

In sum, the Obradoviches’ breach of cantrclaim is not supporeby statute or by the
language of the mortgage agreement itselé Tounter-Defendants’ motions are accordingly
granted as to Count IV.

V. Negligence Claim

Count V of the counterclaim asserts a cléamnegligence based on the purported failure
by the Counter-Defendants, or thagents, to perform the winteing at the home properly. In
seeking to dismiss the negligence claim,@loeinter-Defendants argtieat the Obradoviches
have failed to plead damages caused by thgal@egligence. Buis noted above, this
argument rests on the presumption that the diwiahes’s interest in the property has been
terminated. (Fannie Mae Defs. Memo. at 10t.Mo. 29 (“Borrowers do not allege how the
rejection of a short sale puts them in a worse osttian if they were taccept the deed in lieu
of foreclosure. Thus, Borrowers do not allege they actually suffered any damages.”).) Since the
Obradoviches have explicitly alleged damage to peaberty in which they still have an interest,
the Counter-Defendants’ argument is unpersuasive.

Safeguard contends that the negligena@rcfails because the Obradoviches have not
claimed that it owed a legal duty to them. Ti@bility is commonly imposed upon strangers to
the plaintiff, however, if they have failed to tal@asonable care to avoid foreseeable injury to
plaintiff or his propertyPowell v. Star Fireworks Mfg. Co615 N.E.2d 1280, 1282-84 (lll. App.
Ct. 1987). Safeguard also argues that the Obtelles’ negligence claim is barred by the
economic loss doctrine. That doctrine bars tecovery under lllinois law when damage is

caused by “disappointed commercial expectatioimste Chicago Flood Litig.680 N.E.2d 265,
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276 (lll. 1997). But the Obradoviches are not segkecovery merely for losses resulting from a
defective product or poorly performed servittesir damages are based on damage to real
property and thusecoverable in toriScott & Fetzer Co. v. Montgomery Ward & 403

N.E.2d 1022, 1026 (lll. 1986). Theipunterclaim states a clainrfielief for negligence and the
Counter-Defendants’ motions to dis® are denied as to Count V.

V1.  Fair Debt Collection Practices Act Claim

In Count VI of their counterclaim, the Oldi@viches allege violations of the Fair Debt
Collection Practices Act. They claim that Sateand Safeguard viotd the FDCPA by entering
their property without legal right, denyitigem access by changing locks on the house,
damaging the property and reducing its valud, d@manding fees to which they were not
entitled.

The FDCPA governs the conduct of “debt collegtba term that for most of the statute’s
restrictive provisions is defindd include those persons whdsagsiness either has a principal
purpose of collecting debts or regularly colled¢bts that are owed to another. 15 U.S.C.A.

§ 1692a. Although Safeguard argues that it isaraébt collector, the counterclaim explicitly
alleges to the contraryS€eCountercl. 7 147-149, Dkt. N©4.) Since the Obradoviches’
factual allegations must be taken as true @ntiotion to dismiss stage, Safeguard’s denials do
not provide a basis for dismigs8afeguard also argues thilat Obradoviches’ allegations
regarding Safeguard’s status as a debt collesmconclusory. Butisce the details of its
principal and regular business adies are within the knowledge tfie company rather than the
pleaders, requiring them to allege unknowtaie at this stage would be inapproprid&OC v.

Concentra Health Servs., In@96 F.3d 773, 780 (7th Cir. 2007)
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Seterus and Safeguard both argue tlet #ttions to protect the property and the
additional fees they imposed were authorized by the mortgggement. But, as discussed
above, neither their legal authority to commepicection activities nathe propriety of the
actions they took is clear on theadings. The motions to dismese denied as to Count VI.
VII. TortiousInterferencewith Contractual Relations Claim

Finally, the Obradoviches allege in Courit ®f their counterclaim that Seterus and
Safeguard tortiously interfered with theimtactual relations by caing the cancellation of
their short sale contract. As they acknowledgbreach of the contract at issue by the party
contracting with the plaintiff is a necessary edgrnof a tortious inteefrence claim under lllinois
law. Purmal v. Robert N. Wadington & AssqQ@&20 N.E.2d 86, 98 (Ill. App. Ct. 2004). Yet the
Obradoviches do not claim that their prospectivgers breached their sale contract. To the
contrary, the sale contract, whits attached to their count&itn, provides that either party
could void the agreement if isssiidentified by the buyer’s preesling inspection could not be
resolved. (Real Estate Contract 8 10(b), Did. M-2.) The Obradovicheste no authority that
a third party’s proper exercise afcontractual “out” pragion is the equivalent of a breach for
purposes of a tortious interience claim under lllinois law.

Nor have the Obradoviches stated a clmntortious interfeence with prospective
economic advantage. That tort requires thatidtfendant direct its tadus conduct toward the
party with whom the plaintiff had agxpectation of a birsess relationshigschuler v. Abbott
Labs.,639 N.E.2d 144, 147 (1993). The counterclaim lecerdgains no allegation that Seterus or
Safeguard directed any communication or actitotyard the prospective short-sale buyers. The

motions to dismiss are thus granted@a€ount VII of the counterclaim.
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CONCLUSION
For the foregoing reasons, the Counter-Defendants’ motions to dismiss (Dkt. Nos. 28, 33)

are granted as to Counts Il, 1V, and VIlitbé counterclaim and otherwise denied.

ENTERED:

Dated: March 29, 2016

Andrea R. Wood
United States District Judge
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