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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IVORY NUTALL, )
)
Plaintiff, )
) 1:14CV 4738
V. ) JudgeMarvin E. Aspen
)
RESERVE MARINE TERMINALS, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

Presently before us is a motion forrsuary judgment filedy Defendant Reserve
Marine Terminals (“Reserve Marine” or “Defdant”), seeking dismiskaf Plaintiff lvory
Nutall’s (“Nutall” or “Plaintiff”) claims againstt. Nutall alleges that Defendant discriminated
against him on the basis of a pevesl disability and his age, anetaliated against him for filing
a workers’ compensation claim, in violationtbe Americans with Disabilities Act (“ADA”),
42 U.S.C. § 12101, et seq,. the lllinois Humagt®s Act (“IHRA”), 775 ILCS 5/1-103(l), the
Age Discrimination in Employment Act d967 (“ADEA”), 29 U.S.C. § 621, and lllinois
common law. For the reasons set forth belee/ grant Defendant’s summary judgment motion
in part and deny it in part.

FACTUAL BACKGROUND

We begin with the pertinent facts. Unlegkerwise noted, the facts described herein are
undisputed and culled from the parties’ LocaldRb6.1 statements adi€t and exhibits. See
Def. Rule 56.1 Statement of Facts, Dkt. No. HérginafterDef. SOF]; PI. Rule 56.1 Statement

of Facts, Dkt. No. 46HereinafterPl. SOF].) To the extent thaither party objected to certain
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statements of fact or exhibitwe shall rely on admissible eedce only for the purposes of our
analysis. See e.g., Hemsworth v. Quotesmith Com., #%6 F.3d 487, 490 (7th Cir. 2007) (“The
evidence relied upon in defendiagnotion for summary judgmentust be competent evidence
of a type otherwise admissikd¢ trial.”). Accordingly, walecline to address objections
specifically unless warranted.
A. Facts
a. General Background
In October 1998, Plaintiff was hired Reserve Marine as a Heavy Equipment
Maintenance Mechanic. (Def. SOF | 7-8.) aAseavy Equipment Maintenance Mechanic,
Plaintiff was responsible for maintaining anga&ing equipment useat Reserve Marine to
separate and process scralgl. { 8.) In order to maintain amepair this equipment, Plaintiff
climbed ladders, twisted, bended and knededing sledgehammers, removed faulty engines,
changed oil and filters, lifted the hoods of various vehicles, changed six-foot tires and performed
a variety of other tasKs.(1d.)
b. Plaintiff's Injury and Subsequent Treatment
Plaintiff was severely injured on DecemiBeR011 when his back gave out after lifting
the hood to a large crandd.j Plaintiff was helped off of thcrane and immediately went to the
emergency room.Id.  12.) Following this accident, Paiff was unable to work and filed a

workers’ compensation claim on December 8, 201d.; Pl. SOF { 65.) Plaintiff has not

! Defendant submitted a written physical job dggion for the Heavy Maintenance Mechanic
position. (Def. SOF § 9.) Plaintiff objects to the document asniga@uthentication. (Pl. Resp.
Def. SOF 1 9.) As discussed later, we find teaen if Defendant’s job description is admitted
into evidence, there is a genuissue of material facs to the essentiglb functions of the
Heavy Equipment Maintenandéechanic position, and thus, do not rule on the document’s
admissibility at this time.

Page 2 of 25



worked at Reserve Marine since his injury on December 8, 2@D&f. SOF { 42.) Before his
December 2011 injury, Plaintiff hagever taken more than a day or two off work for any injury,
with any employe?. (Pl. SOF { 66.) From Decemt2811 through March 2013, in attempts to
remedy his back pain and get back to wé&tkintiff received multiple spinal injections,
underwent physical therapy, and wore a neckaist brace for 23 hours a day. (Pl. SOF { 68.)
None of these remedies proved effective, sManch 6, 2013, Plaintiff consulted with Dr. Kern
Singh, a spinal surgeon at the Rush Univegngiedical Center, aacerning his injury.
(Def. SOF 1 16, PI. SOF { 68.) A little oxkree months later, on June 25, 2013, Dr. Singh
performed a lumbar laminectomy on Plaintiff. (D8OF { 18.)
c. Plaintiffs Communication with Defendant concerning his Injury

Following his surgery in June 2013, Pldihtiontinued to meet with Dr. Singh and
Dr. Singh provided status reports to Reserve Mesiworkers’ compensation office after each
appointment with Plaintiff. (Pl. SOF  69Dr. Singh’s office provide status reports from
March 6, 2013 through November 6, 20181.)( On March 6, 2013, after his initial
examination, Dr. Singh reported Befendant’s workers’ compengati office that Plaintiff was
unable to work at that time due to his igjurDef. SOF § 17.) On July 29, 2013, Dr. Singh
informed Defendant’s workers’ compensation adfthat he had imposed a ten pound restriction
on Plaintiff. (d. 1 19.) Based on thisrtgpound restriction, Plaintifivas unable to perform his

job duties at that time, as wellld() Later, in an Augus23, 2013 status report, Dr. Singh

2 Defendant claims that Plaintiff was not terminaged is “on leave,” but it is undisputed that he
has not worked at Reserve Marine sincarjigy in December 2011. (Def. SOF | 42.)

% Dennis Stropko, Defendant’s health, safetgl anvironmental manager, believed Plaintiff
suffered from back problems prior to his December injury. (Pl. SOF § 71.) Stropko stated that
he believed Plaintiff called off work because #xk was sore and that Plaintiff wore a weight
belt because of a chronic histarfyback issues/problemsld() In reality, Defendant has no

record of Plaintiff ever calling off due tabk pain prior to hi®ecember 2011 injury and

Plaintiff wore a weight kace to protect his backld( { 72.)
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informed the workers’ compensation office tRéaintiff had a dull ache in his back and was
taking ibuprofen and Flexeril for painld( { 20.) In this same report, Dr. Singh imposed a
fifteen pound restriction on Plaiffts lifting, pushing and pulling. 1¢l.) Plaintiff still was
unable to work. Ifl.) Additionally, Dr. Singh informed th&orkers’ compensation office that he
instructed Plaintiff to complete two to foureeks of work conditioning with a physical therapist
and to submit to a “functional capacity exam” tetermine the safe limitsf Plaintiff’'s physical
ability.” (1d.)

To complete his work conditioning and functional capacity exam, Plaintiff reported to
David Noble at ATl Physical Therapyld( {1 23.) After Plaintiff wa referred to ATI, ATl also
sent updates to Defendant’s workers’ cemgation office beginning in October 2013.
(PI. SOF 1 69.) Mr. Noble conducted Plainsfphysical capacity exam on October 4, 2013.
(Def. SOF 1 23.) After the examination, Mr. Nob#gorted to Dr. Singh that as of October 4,
Plaintiff's capabilities fell below the mediunhpsical demands level, the demand level for a
heavy equipment mechafiic(ld.) On November 4, 2013, Marine Reserve’s workers’
compensation office received anotiheport from Dr. Singh'’s office.ld. {1 24.) This report
indicated that Plaintiff was in moderate discorhBind was still taking ibuprofen and Flexeril for
pain. (d. 21.) As of the November 4 report, Pldfrwas still restrictedo fifteen pounds of

lifting, pushing and pulling. Id.) That same day, Mr. Noble mpleted Plaintiff's last work

* The parties’ dispute the appropriate dath&evel for a “heavy equipment maintenance
mechanic.” Defendant contends that becd&lamtiff's job required him to lift 70 pounds (as
evidenced in Defendant’s propoged description discussed fiootnote 1), his job should be
classified as a “heavy demand level.” (DeOF 1 11.) Plaintiff gyues that based on the
Dictionary of Occupational Titles, “heavy egment mechanic” is classified as a medium
demand level job. (Pl. Resp. Def. SOF { 11ddifionally, Plaintiff argues that he was capable
of lifting 70 pounds. (Pl. SOF § 74.) At thim&, we find that there is a genuine issue of
material fact as to the appropgeademand level of Plaintiff's joalong with Plaintiff's ability to
lift 70 pounds. Because of this, we do not datee the appropriate demand level for a “heavy
equipment maintenance mechanic.”
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conditioning note, indicating th&laintiff could lift 60 pounds frorfloor to chair over a course
of ten repetitions but that Pidiff was reporting lower back pawmith radicular symptoms into
the left buttock and that such pain was a fouraduén on the functional pain scale, meaning it
was moderate painld( 11 25, 52.)

Two days later, on November 6, 2013, Bingh’s office sent a final report to
Defendant’s workers’ compensation officéd.(f 26.) This report releed Plaintiff to “full duty
without restriction,” effective November 13, 2013d.) The release noted that Plaintiff's “job
requires for him to lift heavy; however he only met medium demandis.) Dr. Singh was
never provided a copy of Plaintiff's job descigpt prior to releasing m without restriction.
(Def. SOF 1 50.) Plaintiff did inform Dr. Singhat he was a Heavy Equipment Mechanic and
that his job required him to lift “heavy” weights, “anywhere from fifty to over a hundred
pounds.” (Pl. SOF { 75.) Since his Novembappointment, Plaintiff has not returned to
Dr. Singh or any other medical prefgonal with back complaintsid( § 73.)

d. Plaintiff's Attempt to Return to Work

On November 12, 2013, in linditiv Reserve Marine’s policy Plaintiff came to Reserve
Marine with Dr. Singh’s unrestiied release and expressed higntion to return as a Heavy
Equipment Maintenance MechanifDef. SOF § 29; PI. SO¥77.) Plaintiff handed the
paperwork to Reserve Marine’s Operatidtsnager, Rob Boswell. (Def. SOF { 29.)

Mr. Boswell said he was happy $ee Plaintiff back and thae would pass along Plaintiff's
paperwork to Dennis Stropko, Defendant’s primaojnt of contact for workers’ compensation

cases. Ifl. 11 3; 30.) Boswell did pass along Pldfistirelease to Stropko, who then contacted

> “If an employee is absent for more than 10 working days, that employee must provide a release
from the treating physician, which indicates that the employee no longer has any medical
restrictions.” (Def. SOF { 5.)
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Plaintiff and informed him that Plaintiff's refu to work was “out of the blue,” and, in
accordance with company policy, Stropko wowddah out to Dr. Singh and Reserve Marine’s
insurance carrier and get back to Plaintiff with next stefid.) After speaking with Stropko,
Plaintiff contacted his union representativek®Corrigan, to inform him of his attempt to
return to work (Pl. SOF { 79.) To this date, Defentlhas not contacte@aintiff concerning a
physical examination, an independent medés@mination or a functional capacity exam.
(Id. 119186-88.) Prior to this litigation, Defdant never informed Plaintiff what additional
paperwork he needed to provideDefendant to return to wofk(ld.  85.)
e. Dr. Singh’s Release

Despite receiving Dr. Singh’s November &esse, Stropko was coarned that Plaintiff
was not physically qualified to perform thabjof Heavy Equipment Maintenance Mechanic
given his significant physical restrictions twoydaarlier in Dr. Singls November 4 report.
(Def. SOF 1 40.) Stropko wassalconcerned that Plaintifbald not perform “100% of the
essential functions” of his job asgudred by Reserve Marine policyld() Stropko was
“extremely hesitant to just allow [Plaintiff] to retuto work without anyeal follow up from an
occupational health professional that is avairthe type of work [Plaintiff] would be
performing.” (d. Y 34.) After receiving the releaserin Dr. Singh, Stropkoansidered Plaintiff

“not yet released.” (Pl. SOF { 82.)

® Along with providing a doctor’s not&eserve Marine policy statésat prior to returning to
work after an injury, “the employee mustsnit to a Return to Work/Fitness for Duty
medical/drug screen evaluation by our Occupatibedical Provider, prior to being released
back to their position. In thesases, the employee must be able to perform 100% of the
essential functions of their jobthey must be ‘Fit for Duty.” Id. 1 5.)

’ Stropko and Tolin knew that Plaifitivas in contact with the union.d()

8 It is common in workers’ compensation caf®san employer to obtain a second opinion if
there are questions regardingesed for continuation of careld( { 85.)
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Stropko contacted Defendant’s workers’ cemgation claims represtative to clarify
Dr. Singh’s release. (Def. SOF § 36.) The clepresentative informeStropko that “the date
on which a worker is released to work is natler our control, it is under the doctor’s.”
(Pl. SOF {1 83.) Stropko asked the claimsesentative to send the physical demands of
Plaintiff's job to Dr. Singh to clarify whether Plaintiff's full duty release would allow him to
perform his job. (Def. SOF { 36.) At this tintke claims representative told Stropko that
Dr. Singh reported to the claims department kieahad released Plaintiff to full duty based on
Plaintiff's request. I1fl.) Defendant’s workers’ compengatidepartment again followed up with
Dr. Singh in March 2014 as to theasmns for the full duty releasdd.(137.) In response to this
inquiry, Dr. Singh explained to ¢hinsurance carrier that hedhaeleased Plaintiff because
Plaintiff had “requested to be releagedull duty [without] restrictions.” Ifl.  39.) On
February 12, 2015, Dr. Singh sent a secondrl&dtthe insurance caer clarifying his
April 2014 letter. Id. 1 47.) In this letter, Dr. Singh infmed the insurance carrier that he
believed Plaintiff could meet thghysical demands of his jobld({ 48.) Dr. Singh further
stated that in determining whether to releaseti@qtato full duty, he considers a patient’s range
of motion, his neurological stretig his lack of significant paj and his progress in a work
conditioning program. Id. § 51.) Finally, Dr. Singh informedehnsurance carrier that based on
these factors, he was confident that Plaintiff doeturn to work and meet heavy demand levels.
(Id.) Dr. Singh did not outline these factan his initial April 1, 2014 letter.Id.)

f. Plaintiff's Workers’ Compensation Claim and Settlement

Beginning in December 2011, Stropko begpaaking with Defendant’s insurance

carrier concerning Plaiifif's claim. (Pl. SOF §{ 66-67.) Later, on April 11, 2012, in regards to

Plaintiff's claim, Stropko wrote tthe insurance carriefplease note that we take a very active
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and aggressive position when it comes to [workayspensation] issues” and that “we take it
very personally when attempts are mamleake advantage of the systemld. (ff 66.) In that
same correspondence, Stropko labeled Plaintifisrchs being of a “questionable natureld.)
Two weeks later, Stropko wrote to Defendsumisurance carriefillinois [workers’
compensation] . . . costs us a lot of monegmsmployer in [lllinois] — It goes way beyond
annoying!!'!"” (Id. 1 65.) Additionally, Stropko informeldefendant’s claims department that
Plaintiff had a “chronic history dback issues/problems,” “has been treating for some time for a
variety of back issues-both work and non-welated,” had a “long history of chronic back
problems,” and had “ongoing back issuedd. {| 71.) In reality, Plaiift did not have a history
of chronic back issues and before his Decar@bal injury had never treated his back for any
length of time. Id. 1 72.)

Plaintiff's workers’ compensation claim was settled on December 4, 2014.
(Def. SOF 1 54.) Plaintiff accepted a $104,367.00 Ismp representing aitty percent loss of
the use of his body as a wholed.)

STANDARD OF REVIEW

Summary judgment is proper only when “thexy@o genuine dispus to any material
fact and the movant is thed to judgment as a matter of Iawked. R. Civ. P. 56(a). A genuine
issue for trial exists when “the evidence is stit a reasonable jury alol return a verdict for
the nonmoving party.”Anderson v. Liberty Lobby, In&t77 U.S. 242, 248,
106 S. Ct. 2505, 2510 (1986). The standard pldeemitial burden on the moving party to
identify those portions of the record that “ifibees demonstrate the absence of a genuine issue
of material fact.” Celotex Corp. v. Catretdd77 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986)

(internal quotations omitted). Once the mmyparty meets this burden of production, the
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nonmoving party “must go beyond the pleadirgsd identify portions of the record
demonstrating that a materfalt is genuinely disputedd.; Fed. R. Civ. P. 56(c).

In deciding whether summary judgmenagropriate, we must accept the nonmoving
party’s evidence as true, and draw all reabbminferences in that party’s favoknderson
477 U.S. at 244, 106 S. Ct. at 2513. We do not “jutdgecredibility of thewitnesses, evaluate
the weight of the evidence, or determine tlihtiof the matter. The only question is whether
there is a genuinissue of fact.'Gonzalez v. City of Elgji’b578 F.3d 625, 529 (7th Cir. 2009)
(citing Anderson477 U.S. at 249-50, 106 S. Ct. at 2511). “Where the record taken as a whole
could not lead a rational trier of fact to find for the non-mowagy, there is no genuine issue
for trial.” Sarver v. Experian Info. Sol]890 F.3d 969, 970 (7th Cir. 2004) (citation omitted).

ANALYSIS

Plaintiff alleges disabty discrimination under the ADA and the IHRA, age
discrimination under the ADEA and the IHRA andlaim for state law retaliatory discharge.
We discuss each claim in turn, below.

A. Disability discrimination

Plaintiff brings both federalral state law claims of disalbyl discrimination. We first

address Plaintiff’s federal claim.
a. Disability discrimination pursuant to 42 U.S.C. § 12112

The Americans with Disabilities Act prohibiemployers from discriminating against “a
gualified individual because of hissdibility.” 42 U.S.C. § 12112(alBuie v.
Quad/Graphics, Inc.366 F.3d 496, 502 (7th Cir. 2004). Under the ADA, to succeed on a
disability discrimination claim, Rintiff must prove that (1) heas disabled within the meaning

of the ADA, (2) he is qualified to perform tlessential functions of ¢hjob, with or without

Page 9 of 25



reasonable accommodations, and (3) Defendahkt&an adverse employment action against him
because of his disability or withonotaking a reasonable accommodation folBasden v.
Prof’l Transp., Inc, 714 F.3d 1043, 1037 (7th Cir. 2013).
i. “Regarded as” disabled

In order to qualify for practions under the ADA, Plaintifhust first prove that he is
disabled.Basden714 F.3d at 1037. A disability isfdeed as (A) a physical or mental
impairment that substantially limits one or more major life activities of the individual; (B) a
record of such an impairment; or (C) being regarded as having such an impairment.
42 U.S.C. § 12102. Plaintiff claims that hexct disabled, but thdite was “regarded as”
disabled by Defendant. (Def. SOF § 56.) A pens “regarded as” dibéed by his employer if
he “has been subjected to an action prohibited under this chapter because of actual or perceived
physical or mental impairments whether or netitnpairment limits or is perceived to limit a
major life activity® 42 U.S.C. § 12102(3)(18tragapede v. City of Evanston
69 F. Supp. 3d 856, 863 (N.D. lll. 2014¢e als®9 C.F.R. § 1620.2(l) (stating that prohibited

actions under the “regarded as” prong incltrdéusal to hire, demotion, placement on

® Defendant contends that thds a Circuit split concernirtpe appropriate standard for a
“regarded as” claim. (Mem. in Supp. of Motr feumm. J at 6.) Defendialleges that courts
have held that an individuahtisfies the “regarded as” prongymlhen he can prove that the
employer believes that he has an impairment that substantially limits a major life actokity. (
We disagree. Congress changed the “regaadédtandard in 2008 amendments to the ADA.
SeeADA Amendments Act of 2008, Pub.L. 110-325, 122 Stat. 3553 (2008). Before the
amendments, to establish “regarded as” liahitite plaintiff had to show that the employer
believed that he was substantially limitechia ability to perform a major life activitySteffen v.
Donahog 680 F.3d 738, 744—45 (7th Cir. 2012). Unther previous definition, “an employee
was not ‘regarded as’ disabled by his emplaydess his employer believed he satisfied the
definition of ‘disabled’ under the ADA.1d. The amendments establish that the employer need
not believe that the plaintiff is substantially limited in a major life activity. 42 U.S.C. §
12102(3). Now, the “regardexs” prong only requires thatalemployer took adverse action
against the plaintiff because of an actual or perceived impairntnBecause Plaintiff alleges
discrimination after the 2008 Amendments toffle@, we rely on the current definition of
“regarded as” in § 12102(1)(C).
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involuntary leave, termination, exidion for failure to meet a qualification standard, harassment,
or denial of any other term, condition, or privilege of employment”).

In its motion for summary judgment, Defendanhtends that there is no evidence that
Defendant regarded Plaintiff as disabled. (M&® MSJ at 7.) We disagree. Prior to his
December 2011 injury, StropKtbelieved that Plaintiff called off work because his back was
sore and that Plaintiff wore a wght belt because of a chronic lust of back issues/problems.
(Def. SOF § 71.) Additionally, in 2013, 8pko made multiple comments to Defendant’s
workers’ compensation office conoang Plaintiff’'s “history of clonic back issues/problems.”
(Id.) Construing all inferences in favor of the Btéf, a reasonable jury could certainly find that
Plaintiff was “regarded aglisabled by Defendant.

ii. Qualified to perform the essgal functions of his job

Next, Defendant contends theaten if Plaintiff is “disbled” under the ADA, summary
judgment should be granted because Plaintiffitcd prove he is a ‘qualified individual.””
(Mem. in Supp. Mot. for Summ. J. at 9.) Speuwfiy, Defendant arguesahPlaintiff “was not
cleared to perform the essehfianctions of his job.” Id.) Essential functions are “the
fundamental job duties of the employmentipos.” 29 C.F.R. § 1620.2(n). EEOC regulations
instruct that:

Evidence of whether a particular functioressential includesut is not limited

to: (i) the employer’s judgmersis to which functions aesssential; (ii) written job

descriptions prepared before advertisingnterviewing applicants for the job;

(iif) the amount of time spent on tieb performing the function; (iv) the

consequences of not requiring the imbent to perform the function; (v) the

terms of a collective bargaining agreement; (vi) the work experience of past

incumbents in the job; and/or (vii) theroent work experience of incumbents in
similar jobs.

10 plaintiff argues that Dennis 8fko is a “relevant decisionmaker(Resp. at 5.) Defendant
does not contest this point andsitundisputed that Stropkotise primary point of contact for
workers’ compensation cases. (Def. SOF { 3.)
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Id. Defendant argues that a “Heavy Equiptiéiaintenance Mechanic” must lift 70
pounds. (Mem. ISO MSJ at 10.) Next, Defant asserts th&kr. Singh’s release
without restriction did not releasPlaintiff to lift 70 pounds. Id.) Plaintiff, on the other
hand, asserts that Dr. Singhtelease was entiyelithout restriction, and thus, did
release Plaintiff to lift 70 pounds. (Pl. S@B2.) We need not decide whether lifting 70
pounds is an essential function of the HeRquipment Maintenzce Mechanic position
because we find that there is a genuine isgueaterial fact as to whether Dr. Singh’s
release authorized Plaifitio lift 70 pounds. In his Bvember 6 release, Dr. Singh
authorized Plaintiff's return to work “full dutwithout restriction.” (Def. SOF  26.) In
that same release, however, Dr. Singh nttat Plaintiff's “job requires for him to lift
heavy; however he only met medium demand&l?) (While Dr. Singh was never
provided a copy of Plaintiff'gob description, Plaintiff tlol Dr. Singh that he was a
Heavy Equipment Maintenance Mechanic #mat his job required him to lift “heavy”
weights, “anywhere from fifty to over a hundred poundsd. { 50; PIl. SOF { 75.)
Additionally, Dr. Singh initially r@orted that he releasedakttiff to full duty based on
Plaintiff's request, (Def. SOF { 39), yet [@ingh later informed Defendant that he
believed Plaintiff could meé¢he physical demands of his job based on Plaintiff's range
of motion, neurological strengtlack of significant paimand his progress in his work
conditioning program. Id.) Finally, as of Novembet, 2013, Mr. Noble reported that
Plaintiff could lift 60 pounds from floor tohair over a course of ten repetition&d. (

1 25.) According to Defendant’s insurarcaerier, “the date on which a worker is

released to work is not undeur control, it is under the dtor’'s.” (Pl. SOF | 83.)
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Based on the undisputed facts, we finer¢his a genuine isswof fact as to
whether Plaintiff was qualified to performetlessential functions of a Heavy Equipment
Maintenance Mechanic.

iii. Direct Threat

Defendant further contends that Ptdfrwas a “direct threat,” and, accordingly,
was not qualified under the ADA. (Men&O MSJ at 10.) Under the ADA, “[a]n
individual is not qualified ihe presents a ‘direct threat’ has own health or that of
others.” Darnell v. Thermafiber, In¢c417 F.3d 657, 660 (7th Cir. 2005). The
determination that Plaintiff poses a dirdateat must be premised upon “a reasonable
medical judgment that reliesy the most current medidahowledge and/or the best
available objective evidence, and upon apressly individualized assessment of the
individual's present abilityo safely perform the essential functions of the jddb.{citing
Chevron U.S.A. Inc. v. Echazap8B6 U.S. 73, 86, 122 S. Ct. 2045, 2053 (2002)). A
defendant moving for summary judgment behesburden of showing “that the evidence
on the question of direct threatso one-sided no reasorahlry could find for [the non-
moving party].” Branham v. Snow892 F.3d 896, 907 (7th Cir. 2004). The assessment
of risk “must be based on medical or otbbjective evidence” and the determination that
a significant risk exists muske objectively reasonabl@®ragdon v. Abbott
524 U.S. 624, 649, 118 S. Ct. 2196, 2210 (1998).

Defendant has offered no medical oremtjve evidence suggesting that Plaintiff
was asignificantrisk to himself or to others at Rege Marine. To the contrary, the only

medical testimony offered, that of Dr. Singluggests that Plaintiff was qualified to
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perform his job. (Def. SOF { 39.) Aadingly, we deny Defendant’s motion for
summary judgment on the grounds tR&intiff was a direct threat.
iv. Discrimination on the basiof the disability

Next, we consider Defendant’s contenttbat Plaintiff has failed to prove that
Defendant did not recall Plaifftbecause of his disabilityTo prove that Defendant did
not allow Plaintiff to return to work becausthis disability, Plaintiff may rely on either
of two distinct evidentiar methods; the direct method or the indirect meth®dnn v.
Khoury Enter. InG.753 F.3d 676, 683 (7th Cir. 2014).ndler the direct method, Plaintiff
may establish intentional discrimination by producing evidence that his disability
motivated the decision to terminate hittmis evidence may be either direct or
circumstantial Buie,366 F.3d at 503eLuca v. Winer Indus., Inc53 F.3d 793, 797
(7th Cir. 1995). Direct evidence of disaination is essentially, “an admission by the
decision-maker that his actions were based upon the prohibited animus,” while
circumstantial evidence is evidence ttatows a jury to infer intentional
discrimination.” Buie, 366 F.3d at 503. Circumstant&lidence that will defeat a
motion for summary judgment includes: (1ypicious timing; (2) ambiguous statements
or behavior towards other employees in the protected group; (3) evidence, statistical or
otherwise, that similarly situated employeesgside of the protectegroup systematically
receive better treatment; and (4) evidened the employer offered a pretextual reason
for an adverse employment actiobickerson v. Board of Trustees of Cmty. Coll. Dist.
No. 522 657 F.3d 595, 601 (7th Cir. 2011) (citibgaz v. Kraft Foods Global, Inc.,
653 F.3d 582, 586—87 (7th Cir. 201Byrnell v. Gates Rubber C&47 F.3d 704, 708

(7th Cir. 2011)).
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The indirect method for proving digéty discrimination follows the burden-
shifting approach d¥icDonnell Douglas Corp. v. Gregdll U.S. 792, 93 S. Ct. 1817,
(1973). Under this method, Plaintiff has theden of establishing prima facie case of
discrimination by showing that: (1) he isdbled under the ADA,; (2) he was meeting his
employer’s legitimate employment expeatas; (3) he suffered an adverse employment
action; and (4) similarly situated employeethout a disability were treated more
favorably. Dickerson,657 F.3d at 601. If these elemeats established, discrimination
is inferred and the burden of production &htb Defendant to raise a legitimate,
nondiscriminatory reason for the failure to recédl. Once a legitimate reason is offered,
the inference of discrimination is removedgdaPlaintiff must estalsh that the offered
reason is in fact a pretextrfmtentional discriminationid.

Plaintiff alleges that he has presensedficient evidence under the direct method
of proof to survive summary judgment. (Reat5.) To survive a motion for summary
judgment under the direct appoba Plaintiff “must present $ficient evidence to allow a
rational jury to reasonably conclude that, fmrt[his] disability . . . [Defendant] would
not have [failed to recall him.]Cleveland v. Prairie State Call.

208 F. Supp. 2d 967, 980 (N.D. Ill. 2002) (citigkker v. Humana Health Plan, lnc

229 F.3d 662, 670-71 (7th Cir. 2000)). Plaintiff contends that a variety of false
statements by Dennis Stropko concerning Biféimperceived disability could be found

to amount to direct proof of disability discrimination. (Resp. at5.) We agree. In a series
of emails to Defendant’s workers’ compation office, Stropko repeatedly mentions
Plaintiff's “chronic history of back issuesfilems” when discussing Plaintiff's return to

work. (SeeDkts. 58-59, Ex. 17-19.) In an April 5, 2012 email, Stropko wrote:
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“[a]dditionally, where are you on prior medicalcords . . . as discussed, we believe he
has been treating for some time for a varadtback issues — both work and non-work
related, and that history should be very imparta this claim or at least have some
relevance.” (Dkt. 55, Ex. 19.) Later,anJanuary 2012 email, Stropko again alludes to
Plaintiff's perceived “pre-extgg issues:” “And they are awapof his pre-existing issues
as well as other history. Just sit tight and hold on . . .gdisg to be bumpy!” (Dkt. 59,
Ex. 21.) Based on these emails, we find thattiegenuine issue afaterial fact as to
Defendant’s intent in fiing to rehire Plaintiff:' See also Clevelan@08 F. Supp. 2d at
982 (finding that defendant’stent as evidenced in a serigfsemails and employment
decisions implemented thereafter, raise a genisisue of fact that precludes granting
defendant summaryFL—CIO v. Doherty169 F.3d 1068, 1072 (7th Cir. 1999)
(“[d]irect evidence-evidence that can inéerpreted as an acknowledgment of
discriminatory intent by defendant or its aggfrcan create a triable issue of intentional
discrimination sufficient to swive summary judgment).

b. Disability discrimination pursuant to the lllinois Human Rights Act

Along with his ADA claim, Plaintiff also seskelief for alleged disability discrimination

under the lllinois Human Rights Act. THeRA, adopted in 1979, prohibits “unlawful

1 plaintiff also contendthat he has presented sufficient uirstantial evidence of Defendant’s
discriminatory motive to survive summary judgmespecifically, evidence proving Defendant’s
reason for failing to recall was pretextual. (Rest 12.) Plaintiff agues that based on Dr.
Singh’s unrestricted release, alomgh Dr. Singh’s and Mr. Nobl& reports, Defendant’s reason
for failure to recall, abence of medical clearance, is obviously fal¢d.).( Because we find that
Plaintiff has provided sufficient direct exddce of disability discrimination we do not
specifically address Plaintiff's circumstantial emte. We do note, however, that in line with
our analysis in (A)(a)(ii), we fid there is a genuine issue of fact as to whether Plaintiff was
gualified to perform the essentiahittions of his job. Because thésea genuine issue of fact as
to Plaintiff's qualifications, we also find theefs a genuine issue of fact as to whether
Defendant’s reason for failing recall was pretextual.
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discrimination,” which the lllinois courts hauaterpreted to mean discrimination against an
individual on the basis of race, religion, colancestry, national origin, age, marital status, sex,
or handicap. 775 lll. Comp. Stat. 5/1-168¢ also De v. City of Chicago
912 F. Supp.2d 709, 730 (N.D. Ill. 2018)punt v. Stroud232 1ll.2d 302, 309,
328 Ill. Dec. 239, 244 (2009pwens v. Dep’t of Human Righ#03 Ill. App. 3d 899, 916,
344 1ll. Dec. 94, 108-09 (1st Dist. 2010). Specliicahe Act makes it a il rights violation
“[flor any employer to refuse to hire, to segregatr to act with respect to recruitment, hiring,
promotion, renewal of employment, selectfontraining or appreticeship, discharge,
discipline, tenure or terms,ipileges or conditions of employment on the basis of unlawful
discrimination.” 775 Ill. Comp. Stat. 5/2—102(A).
i. Jurisdictional Concerns

Defendant does not raise jurisdictional cenms, however, we find it prudent to discuss
our jurisdiction over Plaintiff's IHRA statevaclaims. While IHRA claims initially were
reserved to the lllinois Humarights Commission, following a 20@8nendment, district courts
within this Circuit have held that federal ctaido have subject mattairisdiction over IHRA
claims pursuant to 28 U.S.C. 8§ 13@Je, 912 F. Supp. 2d at 73Rtassenberg v.
A & R Sec. Servs., IndNo. 10-CVv-7187, 2011 WL 1792735*&t(N.D. Ill. May 11, 2011)
(“This court finds . . . that federal coudan exercise supplemehparisdiction over IHRA
claims.”); Carr v. Avon Prods., IngNo. 10-CV-3124, 2011 WL 43033, at *2
(N.D. lll. Jan. 6, 2011) (“The Court’s supplentarjurisdiction is defined by 28 U.S.C. § 1367,
not the IHRA . . .. Thus, the Court has supmatal jurisdiction over [the IHRA claims] and, at

this point, no reason nt exercise it.”).
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In line with other decisions ithis district courtwe hold that IHRA claims may be heard
in federal court. Next, we must determimbeether we have supplemtal jurisdiction over
Plaintiff's IHRA state law claim. We find that we do. It is wsplited that we have original
jurisdiction over Plaintiffs ADA and ADEA claimsgs those claims arise under federal law.

28 U.S.C. § 1331. Because we have origmasdiction over Plaitiff's ADA and ADEA
claims, we may also exercise supplemental jurigdic'over all other claims that are so related
in the action within such original jurisdiction thtaey form part of the same case or controversy
under Article 11l of the United States Constitutid 28 U.S.C. 8§ 1367(a). In determining
whether a claim forms part of the same casgoatroversy, we consed whether the claims
“derive from a common nucleus of operative factSity of Chi. v. Int'| Coll. of Surgeons
522 U.S. 156, 164-65, 118 S. Ct. 523, 529-30 (1997) cMelude that Plaintiff's IHRA do
derive from a common nucleus of facts asAIsA and ADEA claims because they are all based
upon the same allegedly discriminatory conduct, by the same Defendant, over the same time
period. Therefore, we find that we have subjeatter jurisdiction ovePlaintiff's IHRA claim
and proceed with an analysibthat state law claim.

ii. Disability discrimination

The lllinois Supreme Court $tructs that in evaluatingaims of discrimination brought
under the IHRA, courts should apply the sans¢ éenployed by federal courts in evaluating
causes of action brought pursutmfitle VII of the Civil Rights Act of 1964, the ADEA, and
the ADA. Zaderaka v. Ill. Human Rights Comm’131 Ill.2d 172, 178, 137 Ill. Dec. 31, 34
(1989) (internal citations omittedyan Campen v. Int'l Bus. Mach. Corp.,

326 Ill. App. 3d 963, 970, 762 N.E.2d 545, 551 (1st[2001). Based on our analysis above,

we find that because Plaintiff's ADA claim sivgs summary judgment, so too does his IHRA
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disability discrimination claim. Accordgly, we deny Defendant’s motion for summary
judgment on Plaintiff's IHRA disability discrimination claim.
B. Age Discrimination

Plaintiff brings both fedetand state law claims of age discrimination. As outlined
above, we find that we do have jurisdictiover his IHRA state law claim. Additionally,
Plaintiff's IHRA claim is ewaluated under an ADEA tesZaderaka131 Ill.2d at 137,

137 lll. Dec.at 34. Because ofghwe discuss Plaintiff's feddrand state law claims as one.
a. Age discrimination pursuant to 29 U.S.C. § 621 and the IHRA

The ADEA prohibits employers from engagiin discrimination on the basis of an
employee’s age. 29 U.S.C. § 623(a)(1). Likamliff's disability discrimination claims, an
employee may establish age discrimination undeADEA using the direatr indirect methods
of proof previously discussed. “In either cabe bottom line question is whether the plaintiff
has proved intentional discriminatibnMartino v. MCI Commc’ns Serv., Inc
574 F.3d 447, 452 (7th Cir. 2009) @nbal citations omitted).

Plaintiff alleges that he has presenbeth direct and indact evidence of age
discrimination. (Resp. at 12.) rBi, Plaintiff asserts that mstatements by Stropko directly
establish his ADEA claim(ld.) (“Stropko falsely claimed thdite and Nutall had talked about
“getting old” and having “sore backs.”) Wesdgree. “[l]solated comments that are no more
than ‘stray remarks’ in the workplace are instiéint to establish that particular decision was
motivated by discriminatory animusNMerillat v. Metal Spinners, Inc470 F.3d 685, 694
(7th Cir. 2006).

Next, under the direct method of proBfaintiff argues that he has presented

circumstantial evidence establishing discriminaiotgnt by presenting atistics that similarly
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situated employees outside of the protectedigisystematically received better treatment.
(Mem. ISO MSJ at 12.) Additionally, Plaintifflages that he has provided sufficient evidence
of discriminatory behavior towards othemployees in the protected groupd.) Plaintiff cites
statistics showing that the aage age of all Reserve Marine @oyees is 45, while the average
age of employees terminated for reasoheothan voluntary leavis 52 years old.ld. 1 11.)
Plaintiff's evidence fails to support his claimaje discrimination. Statistics can only show a
relationship between an employer’s decisiorns thwe affected employee’s traits; they do not
show causationRadue v. Kimberly-Clark Corp219 F.3d 612, 616 (7th Cir. 2000). The
occurrence of adverse employment actions manelade to older employees for reasons other
than intentional age discriminatiotd. “Statistical evidence whiclails to properly take into
account nondiscriminatory explanations does not permit an inference” of discriminaltiof.
plaintiff must show “dispiate treatment between comparable individuald.”(citing Furr v.
Seagate Tech., In82 F.3d 980, 987 (10th Cir. 1996)).

Because we find that Plaintiff has noégented sufficient direct or circumstantial
evidence to support his age discrmation claim, we look to hisdirect proof. Plaintiff argues
that, employing thdlcDonnell Douglagramework, he has established a prima facie case of age
discrimination. (Resp. at 119ee also McDonnell Douglad11 U.S. 792, 93 S. Ct. 1817.
Concerning the first three elements of a primaefaaise of discrimination, he asserts that it is
undisputed that: (1) he is a meenlof a protected class, (2) performed reasonably on the job
in accordance with his employer’s legitimate expectations, and (3) despite his reasonable
performance, he was subjected to an advarggdoyment action. (Resp. at 11.) Finally, he

alleges that he has provided evidence mwilarly situated younger mechanics who still are
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employed by Defendant; Plaintiff was the oldestchanic at Reserve Marine and all younger
mechanics are still working for Defendantd.)

We focus on the fourth element, whetRéaintiff has presented a similarly situated
comparator.See Chaib v. Indian&44 F.3d 974, 984 (7th Cir. 2014) (“[W]ithout similarly
situated comparators, no infeoenof discrimination arises andlintiff's] disparate treatment
claims fail under the indirect method.”) We fitltht Plaintiff has not presented a similarly
similar comparator. “[T]he proposed comparatarst be similar enough to permit a reasonable
juror to infer, in light of all the circumstagrs, that an impermissible animus motivated the
employer’s decision."Good v. Univ. of Chi. Med. Ctr673 F.3d 670, 675 (7th Cir. 2012). To
support his claim, Plaintiff gendhaasserts that since he wag thildest mechanic at Reserve
Marine, all other current employease similarly situated employees who received preferential
treatment. (Resp. at 11.) This blanket agserdoes not provide sufficient proof to survive
summary judgment. Plaintiffoes not provide evidence thihese younger employers are
“directly comparable” to Plairffiin “all material respects” and with “other possible explanatory
variables” removedGood 673 F.3d at 692. Because PlaintifEHailed to raise a material issue
of fact concerning his age discrimination olawe grant Defendant’s motion for summary
judgment on both Plaintiff's ADEA ankHRA age discrimination claims.

C. Retaliatory Discharge

Finally, Plaintiff brings alaim for state law retaliatory discharge, alleging that
Defendant did not allow Rintiff to return to work because of his workers’ compensation claim.
(Resp. at 13.) The lllinois Sugme Court determined that a cause of action exists for a
retaliatory discharge for excising rights under the Warks’ Compensation ActPhillips v.

Cont’l Tire The Americas, LLS43 F.3d 475, 477 (7th Cir. 201@ternal citations omitted);
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Kelsay v. Motorola, In¢ 74 11l.2d 172, 181, 23 Ill. Dec. 55963 (1978). Claims for retaliatory
discharge require that a pléfhis actually terminated.Thomas v. Guardsmark, Inc.

381 F.3d 701, 707 (7th Cir. 2004) (“Dischargamemployment context is commonly
understood to mean the release, dismissal ranitation of an employee.”) (internal citation
omitted);Basek v. Tri-State Fire Prot. Dis69 F. Supp. 3d 845, 854 (N.D. Ill. 2014) (declining
to expand tort of retaliatory dischargeatdemotion because the lllinois Supreme Court
underscored the “element of disaofp@’ as “essential to &tort,” and federadnd state courts in
lllinois have continued to apply thatinciple) (internal citations omitted)etzger v. DaRosa
209 I11.2d 30, 44, 282 1ll. Dec. 148, 146 (2004) (“\Wave [ ] never recognized a common law
tort for any injury shdrof actual discharge.”sraham v. Commonwealth Edison.Co

318 lll. App. 3d 736, 744, 252 Ill. Dec. 320, 328 (200a)h¢ law in lllinois is clear that lllinois
courts have refused to expand the theory w@fliegory discharge beyond the element of actual
termination.”). Based on the undisputed factsfing that Plaintiff wasiot actually terminated
by Defendant. (Def. SOF { 42.) However, ilso undisputed that Plaintiff has not been
permitted to return to work. (Pl. SOF § 90.)

Along with a retaliatory discharge claim, hibis law recognizes a second cause of action
available to employees undeetiorkers’ Compensation Att. “Where the employee has not
been fired, . . . a regular employee on leaviemporary layoff may [sic] sue for retaliatory
failure to recall.” Webb v. Cty. of CopR75 Ill. App. 3d 674, 678, 211 Ill. Dec. 893, 896
(1st Dist. 1995)see als&helton v. OSF St. Francis Med. C2013 IL App (3d) 120628,

991 N.E.2d 548, 554 (3rd Dist. 2013) (discussing tkarditions between i@taliatory discharge

12 Section 4(h) of the Workers’ Compensatifet provides: “It shall be unlawful for any
employer . . . to discharge or to threaten to diggheor to refuse to rehire or recall to active
service in a suitable capacity[,] an employee bexafishe exercise dfis or her rights or
remedies granted to him or her by this Act.” 820 ILCS 305/4(h) (West 2004).
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claim and a retaliatory failure to recall clainD)espite formally asserting a retaliatory discharge
claim, we find that Plaintiff seeks relief for a detory failure to recall and thus will analyze his
claim under a failure to recall frameworgeeBasek69 F. Supp. 3d at 855 (“There are
situations where retaliation ccued as a demotion or some other unfavorable employment action
may be, for all intents ahpurposes, a discharge.Herman v. Power Maint. & Constructors,
LLC, 388 Ill. App. 3d 352, 363, 328 Ill. Dec. 192, 202 (4th Dist. 2009) (analyzing plaintiff's
retaliatory discharge claim as a retaliatory falto recall claim because the “difference between
a failure to recall and a discharge is ‘semaritgexrymane point is that plaintiff was denied
work”); Feldman v. Olin Corp No. 09-168-GPM, 2010 WL 5092384, at *8 (S.D. Ill. 2010)
(proceeding on plaintiff'setaliatory discharge claim as a faduo recall claim because plaintiff
alleged in complaint that defendd&refused to return him to work”Wotsch v.
Pine Roofing Cg 178 Ill. App. 3d 169, 176, 127 Ill. Dec. 38387 (1st Dist. 1988) (refusal to
recall discussed in context otakatory discharge, as bothré@ employees “to choose between
their jobs and seekg their rights”).

To survive summary judgmeanh a retaliatory failure to call claim, Plaintiff must
show: (1) that he was the Defendant’s employderbénis injury; (2) thahe exercised a right
granted by the Workers’ Compensation Act; (8 éhat Defendant refused to recall Plaintiff
because of his workers’ compensation cla@mchrum v. Old Ben Coal Co.,
287 1. App. 3d 219, 227, 678 N.E.2d 1093, 1098 (1st Dist. 19%7ausality does not exist if
the basis for the refusal to réda valid and nonpretextual.ld. “Plaintiff need not present
direct evidence of a retaliatory motive; ¢en carry his burden of proof by showing that
Defendant’s explanation for refusing to recall hénmot believable or that if raises a genuine

issue of material fact as to whethifendant was retaliating against hintiférman,
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388 Ill. App. 3d at 364, 904 N.E.2d at 862 (dergydefendant’s motion for summary judgment
where defendant argued that pl#f was fired for substandard job performance but a doctor had
lifted plaintiff's medical restrictions).

Elements one and two are undisputed; Bfaiwas Defendant’'s employee prior to his
injury and Plaintiff filed a wdkers’ compensation claim afthis injury in December 2011.
(Def. SOF 11 7,12; Pl. SOF 1 65.) We now consider whether Plaintiff has sufficiently alleged a
causal connection between his workers’ compmsalaim and Defendant’s refusal to recall
him. We find that he has.

The record reveals a genuine issue of &gdib whether Defendant’s stated reason for
refusing to recall Plaintiff, absence of a validdical release, was a pest for illegal conduct.
Dr. Singh, the only doctor on the record, releaseth®if without restriction. (Def. SOF § 26.)
Prior to this release, Plaintiff informed [Bingh that he was a Heavy Equipment Maintenance
Mechanic and that his job required him to ldhywhere from fifty to over a hundred pounds.”
(Pl. SOF 1 75.) Defendant’s claims representatidecated that “the dat@ which a worker is
released to work is not under our aohtit is under tie doctor’'s.” (d. § 83.) Finally, Defendant
contends that Plaintiff was not returned to wbdcause Defendant wasncerned that Plaintiff
“could not perform 100% of the essential functions of his job,” yet at no time requested that
Plaintiff submit to any sort of physical examiioat by a Marine Reserve doctor. (Def. SOF 140;
Pl. SOF 1186-88.)

In addition, we find that Platiff has offered sufficient evidence for a jury to find that
Defendant did not recall Plaifftdue to his workers’ compensation claim. In an email to
Defendant’s workers’ compensation departnamtcerning Plaintiff' laim, Stropko labeled

Plaintiff's claim as one of a “questionable natur@l. SOF  66.) Aditionally, in regards to
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Plaintiff’'s claim, Stropko stated: lfinois [workers’ compensation] . . . costs us a lot of money as
an employer in IL — It goes way beyond annoyingld. { 65.) In that same email, Stropko
informed Defendant’s insurance carrier that: ‘take a very active andjgressive position when
it comes to [workers’ compensatioskues” and that “we takevery personally when attempts
are made to take advantage of the systemal”(66.) These comments create a plausible
inference that Stropko did not beleePlaintiff's workers’ compesation claim or resented it.
Based on the undisputed facts, we find thatrfiff has sufficientlysupported a claim for
retaliatory failure to recallrad deny Defendant’'s motion formmunary judgment on this count.
CONCLUSION
For the reasons stated above, we deny Defgtsdaotion for summary judgement as to
Plaintiff's claims for disability discriminadin under both the Americamsth Disabilities Act
and the lllinois Human Rights Act along with Piaff's claim for retaliatory failure to recall
under lllinois common law. We grant Defentia motion for summary judgment as to

Plaintiff's claims for age discrimination under batiate and federal lawt is so ordered.

- E e
Honorab arvinE.As;’En
UnitedState<District Judge

Dated: December 22, 2015
Chicago/llinois
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