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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Christina Wish
Plaintiff,
V.
No. 14 C 5183
Officer Chris Baxa; City of Plandflaster Judge James B. Zagel

Sergeanfloseph Stavola; Deputy Sheriff
Andrew Santa; Inspect&@rian Oko; Kendall
County; Trooper Ryan Kaney, individually;
Trooper Chad Martinez, individually; and
Unknown Officers,

Defendans.

MEMORANDUM OPINION AND ORDER

Plaintiff Christina Wish brought this action agai@ticer Chris Baxa, Master
Sergeant Joseph Stavola, Trooper Ryan Kaney, Deputy Sheriff Andrew Santa, Trooper Chad
Martinez, Inspector Brian Oko, City of Plano, Kendall County, and ofieefendants”)
alleging use of excessive force, unreasonable search and seizure, and faitergdnoe in
violation of the Fourth and Fourteenth Amendments under 42 U.S.C. §d888ts 111), a due
procesglaim uncer the Fourteenth Amendment and 42 U.S.C. § 1@88nt IV), andMonell
and indemnification claimagainst thefficers’ local publicemployergCounts VVIII ).

The case is presently before the court on Defendants’ motion to dismissl\Zount
(violation of due procesclaim)for failure to state a cause of action pursuant to Federal Rule of
Civil Procedurg“Rule”) 12(b)(6).For the following reasons, | grant @eldants’ motion in its

entiretyand dismiss CounV with prejudice.
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. BACKGROUND
The following facts are taken the light most favorable to the plainti®n February
13, 2013, Christina Wish was riding in the backseat of a vehicle with two friends in Plano,
lllinois. After pulling the vehicle oveDefendan©Officers forcefully removed Wish from the
vehicle,handcuffed her, and placed her in the backseat of their polic&/banWish told the
officers that dollabills were within her vaginahe officers removed héom thepolice car and
told her to stand on the road aadte offher pants and undergarments. All of the officers were
male.While standing on the public road, Wish was then askedattegier handithin her
vagina andemove the dollar bills.
II.LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) does not test the merits of a claim; ratees it te
the sufficiency of the complain&ibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir. 1990).
In deciding a 12(b)(6) motion, the court accepts all wkdhaded facts as true, and draws all
reasonable inferences in favor of the plaintdif.at 1521. To survive a 12(b)(6) motion, “a
complaint must contain sufficient factual matter, accepted as true, to state sodlelief that is
plausible on its face Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court voteareasonable
inference that the deféant is liale for the misconduct allegedd.

[11. DISCUSSION

It is well established that the due process clause does not “provide broadizgzhera
protection against misdeeds by police or prosecuti@hr.istman v. Hanrahan, 500 F.2d 65, 67
(7th Cir. 1974). Rather, “the mission of the [due process] clause [is] avoidance of anriahfair

to the accused, and no violation . . . result[s] unless the misconduct had some prejudicial impac



on the defenseld. In Grahamv. Connor, the Supreme Court hiethat*all claims that law
enforcement officers have used excessive feigdeadly or not— the course of an arrest,
investigatory stop, or other ‘seizure’ of a free citizen should be analyzed bedeourth
Amendment and its “reasonableness” standard, rather than under a ‘substantive dsé proce
approach.490 U.S. 386, 395 (1989). Subsequently, the Court has held that where a particular
constitutional amendment “provides an explicit textual source of constitutionatiprotagainst
a particular sorbof government behavior, that amendment, not the more generalized notion of
substantive due process, must be the guide for analyzing these clamngty of Sacramento v.
Lewis, 523 U.S. 833, 842 (1998) (citations omitted). The Supreme Court has thenafteat
clear thatfithe Fourteenth Amendmensttlie processclause applies to an excessive force case
mustbe the procedural—and not substantive—component.

This procedural component, however, does not come into playafitailthere has been a
judicial determination of probable cau$ee Lopez v. City of Chicago, 464 F.3d 711, 719 (7th
Cir. 2006) (“[T]he protections of the Fourth Amendment apply at arrest and throuGlerttein
probable cause hearing, due process principles govern a pretrial detzondélsns of
confinement after the judicial determination of probable cause, and the EightidAueet
applies following conviction.”)see also Luck v. Rovenstine, 168 F.3d 323, 326 (7th Cir. 1999)
(Fourth Amendment applies before the probatduse hearing and Due Process Clause applies

after); Villanova v. Abrams, 972 F.2d 792, 797 (7th Cir. 199@pma.



In this case, none of the alleged conduct occurred after a judicial detesmiofat
probable causkad been madd& hereforepPlaintiff’'s due process claim faihs a matter of law.

ENTER:

e BBk

James B. Zagel
United States District Judge

DATE: November 26, 2014



