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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
AMERICAN MEDICAL ASSOCIATION, )
)
Plaintiff, )
V. ) No. 14 C 5280

)

3LIONS PUBLISHING, INC., et a). ) Judge Virginia M. Kendall
)
Defendars. )
)
)
)

MEMORANDUM OPINION AND ORDER

Defendants 3Lions Publishing, Inc., Carlos Leyva, and the Digital Bigslrees Group
move to dismiss the American Medical Association’s (“AMANtire Complaint(Dkt. No. 1)
for lack of personal jurisdiction and move to dismiss Counts Il and IIl of the Carhbdai
failure to state a claimnder Rules 12(b)(2) and 12(b)(6) of the Federal Rules of Civil Procedure
respectively In the alternative, Defendants ask the Court to transfer the case to the Middle
District of Florida pursuant to 28 U.S.C. 8§ 1404eTAMA seeks a declaratory judgment that an
article it published does not infringe on a work for which 3Lions holds the copyrighiANiide
brought the declaratory judgment action after Defendants threaten@ditih with litigation if it
did not pay them $7,500 or take dowre article within a specified period of time. The AMA
also alleges that the communications it received from Defendants were patargesacale
copyright trolling scheme and, for that reason, seeks to hold Defendants liable tader
Racketeer Influenced and Corrupt Organizations Act, commonly known as RICO, 18.8.S
1961 et seq. and the lllinois Uniform Deceptive Trade Practices Act (“UDTPA”), 816S

510/2 et seq Subsequent to the AMA’s filing of the Complaint in this case, Defendant 3Lions
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filed suit against the AMA in the Middle District of Florida, seeking to hold the AMAdidr
copyright infringement and violations of Florida state law. That caseewentually transferred

to the Northern District of lllinois and assigned to this Court. It is currently pgagi Case No.

14 C 7411. For the reasons stated below, the motion is granted in part and denied in part. The
Court finds that personal jurisdiction over the Defendants existglibmisseshe RICO and
UDTPA countsfor failure to state a claim on which relief can be grantéd Court declines to
transfer the Case to the Middle District of Florida. Further, the Courtsotderparties to show

cause why this case should not be consolidated with Case No. 14 C 7411.

BACKGROUND

The Court takes the following allegations in the Complaint as true for the purpobkes of t
motion to dismiss for failure to state a clai§ee Vinson v. Vermilion County, ,IH:- F.3d---,

No. 123790, 2015 WL 343673 at *1 (7th Cir. Jan. 2015).Defendant 3Lions is a publishing
corporation incorporated in Florida. (Compl. § 3). 3Lions published an article on TieCHI

Act entitled “HITECH Survival Guide” (the “3Lions Article”).Id. T 10).3Lions was not the
author of the work, but had acquired the rights by assignment from Defendant Levya and hi
wife, Deborah. (Dkt. No. -1 p. 13). The 3Lions Article advised physicians on how to navigate
the Health Information Technology for Economic a@tinical Health (or HITECH) Act, a
statute passed by Congress in 2009. 3Lions registered a copyright in the 3Lioclesi&010.
(Compl. 1 10.

The AMA is a notfor-profit corporation organized and existing under the laws of lllinois
with its principalplace of business in Chicago. It is a professional association of physicians and
medical students.Id. T 1). The AMA maintains a website a website and occasionally posts
information on topics in medicine and public health that might be relevant to its meanbeise

public. In March 2011, the AMA published an article entitled “Health Law and the HITAGH
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— An Overview” (the “AMA Atrticle”). (Id. 1 9). The AMA Article concerned the same subject
matter as the 3Lions Article, but the AMA claims it was created without copyymgaterial in
the 3Lions Article. id. 1 17).

On July 1, 2014, 3Lions, through its counsel Carlos Levya of the Digital Business Law
Group; sent a letter to the AMA alleging that the AMA Article infringed on the 3Lions Atticle
(Id. § 11). The AMA investigated the claim and determined that the AMA Article was
independently created. The AMA responded by letter on July 3, 2014 and denied any
wrongdoing. 3Lions, through their attorneys, replied by email on July 3 and notifiedviAe A
that it would file suit in the Middle District of Florida in five business days unless & A
agreed to settle the claim for $7,50@.11 1214).

Before the five business day deadline, the AMA fillbd Complaint in Chiago on July
10, 2014and the case wasssigned to this CourBLions honored its promise to file suit in five
business days. It filed a complaint in the Middle District of Florida on July 14, 20ete,T
3Lions alleged substantive copyright infringement against the AMA as well néar u
comgetition under Florida common lawhe AMA filed a motion to dismiss or in the alternative
to transfer the case to this Court. While the present motion to dismiss was pemeliRtprida
court granted the motion to transfer and the case beCas®No014 C 7411 in this Court.

In transferring the case to the Northern District of Illinois, Judge Sco¢ne Middle
District of Floridarelied on the 11th Circuit’s “firstiled rule.” “The firstfiled rule provides that
when parties have instituted competing or parallel litigation in separate coartutt initially
seized of the controversy should hear the caSellegiate Licensing Co. v. Am. Cas. Co. of

Reading, P3.713 F.3d 71, 78 (11th Cir. 2013). Judge Scriven relied wholly on the fact that the

! Levya and DBLG aralso named as defendants.
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AMA had filed its suit in Chicago four days before 3Lions filed suit in Floridangtétat “even
if the Court were inclined to agree with 3Lions that the case should be tried joafldrhas no
authority to mandate this result.” (14 C 7411 Dkt. No. 24 p. 6) (qu&upmemdnt’l. Corp. v.
AnheuseBusch, InG.972 F. Supp. 604, 606 (S.D. Fla. 1997)).

Judge Scriven found it likely, but did not hold, that the anticipatory filing exception to the
first-filed rule did not apply to the 3Lions case. “That exception applies when one party, on
notice of a potential lawsuit, files a declaratory judgment action in its homenfdn that
circumstance, the “firsiled” court can decline to invoke the firBled rule to retain the
strategically filed action.(14 C 7411 Dkt. No.24 p. 5) (quotir@pllegiate Licensing713 F.3d
at 78). Judge Scriven reasoned that because the AMA complaint included RICO aralistate |
claims as well as the declaratory judgment claim, it was likely not a mirror imagee of
infringement suit filed in Florida. Moreover, the anticipatory filing exception does gatree
the second court to hear the case, but simply removes the presumption in favor of the court in
which the suit was filed first.

DISCUSSION

Defendants have moved dismiss the Complaint in its entirety based on the Court’s lack
of personal jurisdiction over the Defendants. (Dkt. No. 16). Defendaaus also moved to
dismissCounts Il and Il of the Complaint, tHRICO and IUDTPA claimson the basis thahe
AMA has not stated a claim on which the Court can grant relief with respect to theseumts c
In the alternativePefendants seeto transfer the case to the Middle District of Florida. The
Court addresses personal jurisdiction first, followed by the sufficiency oCtmeplaint under
Rule 12(b)(6), and finally addresses the motion to tran$fez. motion is granted in part and
denied in part. The motion is denied with respect to personal jurisdiction, gvethiegspect to

Counts Il and 111, and denied with respect to the motion to transfer.
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12(b)(2) Motion to Dismissfor Lack of Personal Jurisdiction

A. Legal Standard

Rule 12(b)(2) of the Federal Rules of Civil Procedure provides for dismissal when the
Court lacks personal jurisdiction over a defendBetause no relevant federal statute authorizes
nationwide service of process, the Court may only exercise personal jisisdcer a defendant
if that exercise is consistent both with lllinois law and federal due proSessDaimler AG v.
Bauman 134 S.Ct. 746, 753 (2014) (citing Fed R. Civ. P. 4(k)(1)(A9ge also Tamburo v.
Dworkin, 601 F.3d 693, 700 (7th Cir. 2010). The lllinois leamgn statute is coterminous with
federal due process so the inquiries megge Northern Grain Marketing, LLC v. Ghey, 743
F.3d 487 (7th Cir. 2014)xee alsor/35 ILCS 5/2209(c). The burden of establishing personal
jurisdiction is on the plaintiff, who must make a prima facie showing of jurisdiatifacts See
Tamburg 601 F.3d a700. The Court must “read the coraiplt liberally, in its entity, and with
every inference drawn in favor of” the plainti@entral States, Se. & Sw. Areas Pension Fund v.
Phencorp Reins. Cp440 F.3d 870, 878 (7th Cir. 2006). (internal quotation marks and citation
omitted).

B. Personal Jurisdiction over the Defendantsis Proper

There is no allegation that any defendant is subject to general personitions so the
Court focuses its inquiry into whether an exercise of specific persorsdigiion is appropriate.
“Specific personajurisdiction is appropriate where (1) the defendant has purposefully directed
his activities at the forum state or purposefully availed himself of the privilegenalucting
business in that state, and (2) the alleged injury arises out of the deferidantigelated
activities.” Tamburg 601 F.3d at 702 (citinBurger King Corp. v. Rudzewic471 U.S. 462, 472

(1985)). Therefore the defendant must have “certain minimum contacts with the forum state



such that the maintenance of the suit does not offend traditional notions of fair play and
substantial justiceAdvanced Tactical Ordnance Sys., LLC v. Real Action Paintball, TBd.

F.3d 796, 80@1 (7th Cir. 2014) (quotingnt’l Shoe Co. v. Washingtpr826 U.S. 310, 316
(1945)) and the “defendant’s comtis with the forum state must directly relate to the challenged
conduct or transactich See Northern Grain Marketing743 F.3d at 492The defendant’s
contacts with the forum state must be more than “merely random, fortuitous, rerasetd.]”
Tamburqg 601 F.3d a702 (quotingBurger King 471 U.Sat475). The relevant contacts are the
ones that “the defendahimselfcreates with the forurfs]tate” not the contacts between the
plaintiff and the forum or the defendant and the plaintiff if those contacts are adrésathe
forumWalden v. Fiore134 S. Ct. 1115, 1122 (2014) (quotidgrger King 471 U.S. at 475).

Here each of the causes of actiarises out of the defendants’ contacts with the Saie.
Real Action Paintba)l 751 F.3d at 80D2. The letters themselves supply the factual basis for
both the RICO allegation and the UDPTA claim. In other words, Defendants’ contdlots wi
lllinois were related to (in fact, were) their allegedly unlawful a8se id.Specific personal
jurisdiction over all defendants exists with respect to the RICO and UDTPA cheoasise
those claims arise directly out of defendants’ contact with lllinois.

Though thearalysis is less straight forwarthe declaratory judgment claim also arises
out of 3Lions’s contacts with lllinois’ 3Lionssenttwo letters to the AMA in lllinois threatening
imminent litigation if their demands were not méCompl.  15).The presentdeclaratory
judgment action arises out of those contacts. A single letter can provide thddbaspecific

jurisdiction when the litigation arises out of that let&ee Felland v. Cliftqr682 F.3d 665, 669

2 While the Complaint does not explicitly state that the declaratory judgment copetificsto
3Lions, this must be so. 3Lions is the holder of the copyrights on which the AMA’s wayyk m
infringe and 3Lions is sole the plaintiff in the parallel infrimgant action, the fear of which gave
rise to the present declaratory action.



(7th Cir. 2012). Here, 3Lions, through its counsel, intentionally directed communications t
lllinois that accused the AMA of copyright infringement and threatenedtldiyaThe AMA
denied the allegations by letter and filed the present declaratory gudigrotion, as it had the
right to do.See Hatt Int’l Hotel Corp. v. Cocp302 F.3d 707, 712 (7th Cir. 2002) (declaratory
judgment action appropriate where declaratory plaintiff can “show that thedféawsuit from
the other party is immediate and real, rather than merely speculafiled contats between
3Lions and lllinois are not pervasive, but the connection between those limitedts@mtd the
present litigation isufficiently close that it does not offend traditional notions of fair play and
substantial justice to require 3Lions to litigate the declaratory judgment count inotlis The
Court finds that itmay properly exercise personal jurisdiction over 3Libesause thelaim
arises out of the contacts that 3Lions has created between itself aoid.|li

The Court therefore deniethe 12(b)(2) motion to dismiss for lack of personal
jurisdiction and proceeds to consider whether Counts Il and Il of the complaiatiegeately
pled.
. 12(b)(6) Motion to Dismiss Counts |l and 11 for Failureto State Claim

A. Legal Standard

A comgaint “must state a claim that is plausible on its face” in order to survive a Rule
12(b)(6) motion to dismissAdams v. City of Indianapolig42 F.3d 720, 728 (7th Cir. 2014)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim hasitd plausibility
when the plaintiff pleads factual content that allows the court to draw thenedds inference
that the defendant is liable for the misconduct allegktl.(quotingAshcroft v. Igbal 556 U.S.
662, 678 (2009)). A plaintiff must allege that all element&ttlaims are satisfies, but most

supply more than bare legal conclusions in order to survive a 12(b)(6) motion to dismiss



Reynolds v. CB Sports Bar, In623 F.3d 1143, 1147 (7&ir. 2010). “[A]llegations in the form
of legal conclusions are insufficient to survive a Rule 12(b)(6) motidicReynolds v. Merrill
Lynch & Co, 694 F.3d 873, 885 (7th Cir. 2012).

B. The RICO Count isnot adequately pleaded

Defendants also move thsmiss the Complaint under Rule 12(b)(6) for failure to state a
claim with respect to its RICO count. A civil RICO claim requires allegations ofucbraf an
enterprise through a pattern of racketeering activity. 18 U.S.C. § 1668ings v. Auto Meter
Prods., Inc, 495 F.3d 466, 472 (7th Cir. 2007A ‘pattern’ of racketeering activity consists of
at least two predicate acts of racketeering (e.g., extortion, mail fraudh wathyears.'Nowicki
v. Delaqg 506 F. App’'x 514, 516 (7th Cir. 2014). “To filll the pattern requirement, plaintiffs
must satisfy the soalled ‘continuity plus relationship] test: the predicate acts must be related to
one another (the relationship prong) and pose a threat of continued criminal achgity (t
continuity prong).Jemings 495 F.3d at 473 (citingl.J., Inc. v. Northwestern Bell Telephone
Co, 492 U.S. 229, 239 (1989)) (internal quotation marks omitted). The Court is also mindful that
“the statute was never intended to allow plaintiffs to turn gav@eiety state law fraud claims
into federal RICO actionsld. at 472.

The Complaint does not sufficiently allege a pattern of racketeeringtyaainder the
RICO Act Preliminarily, the Court notes that the Complaint’s inialeégation of a patten of
racketeering actity (Compl. § 22) is a legal conclusion which the Court need not, and does not,
accept as true at the 12(b)(6) stefgee Adams/42 F.3d av28 (“allegations in the form of legal
conclusions are insufficient to survive a Rule 12(b)(6) motioMare funcamentally, the
Complaint does nqtlausiblyallegethe requisitewo predicate acigendering the existence of a

pattern of activity overly speculativAccording to the Complaint, the predicate acts supporting



the RICO charge are (1) the cease and diettst in this casand(2) a similar letter sent to St.
Luke’s Episcopal Health SystemCdmpl. f 2126). The AMA suggests that the letters
constitute extortionwhich can serve as a predicate act under REE¥@18 U.S.C. 81961(].
These allegations are insufficidmecause to construe either act as a racketeering activity would
be overly speculativeVith respect to the cease and desist letter that the Adt&ived,the
Court has no basis for concluding tlitatvas sent for an improper purpose; the AMA Article
may, in fact, infringe on 3Lions’s copyright.

Even if the Court were to accept the AMA’s characterization of the letter it received
however, the RICO claim would nonetheless fail. Téter to St. Luke’s Episcopal Health
Systemdoes not constitute a second predicate act and one predicate act is insufflogent
Complaint notes explicitly that St. Luke’s Episcopal Health Systems settled #sarvath
3Lions. The mere fact that a case settled out of court is not an iradicatiwrongdoing by any
party to the settlement. The Complaint states no facts which bring the RIC&tiallsg‘'above
the speculative level.G & S Holdings, LLC v. Cont’| Cas. G&97 F.3d 535, 5338 (7th Cir.
2012).1t is too great a leap to concludeithout any factual support, that a settlement between
3Lions and St. Luke’s was the result of extortibior is the AMA’s suggestion that these two
communications, neither of which is demonstrably extortionate, a partof a pattern of
racketeering aotity sufficient to save the counfee Nowicki506 F. App’x at 514.7. (pare
suggestion that individual acts are part of something greater insufficient ge gi&tern of
racketeering activity)Because the allegations of the pattern of racketeering activity are overly

speculativethe RICO count is dismissed for failure to state a claim.



C. The UDTPA claim isnot adequately pleaded

The lllinois version of theUDTPA prohibits “disparag[ing] the goods, services, or
business of another by false or misleading representation of fact.” 815 ILCS &18)2/{o
state a claim under the statute, the plaintiff must allege that the defendantgéidgamquality
of its goods or serviceSee, e.gKole v. Vilage of Norridge 941 F. Supp. 2d 933, 963 (N.I.
2013) (Durkin, J.) (citincgAm. Wheel & Eng’'g Co. v. Dana Molded Prods., InE/6 N.E2d
1291, 129506 (lll. App. Ct. 1985)).The UDTPA does not apply to statements that impugn a
business’s integrity, but do not implicate the quality of the business’s goods ces&ee, e.g.
Lyssenko v. Int'l Titanium Powder, LL.8o. 07 C 6678, 2008 WL 8625903 at *6, (N.D. Ill. May
6, 2008) (Gettleman, J.) (“While statements that impugn an individual’'s chaoacteegrity in
his or her profession may give rise liability for defamation, statements thatiticize ‘the
quality of one’s goods or services’ may properly be asserted under the UDTRAot)NQ
Crinkley v. Dow Jones & Cp385 N.E.2d 714, 720 (lll. App. Ct. 1978%ke also Global Relief
Found.v. New York Times CpNo. 01 C 8821, 2002 WL 31045394 at *13 (N.D. Ill. Sept. 11,
2002) (Coar, J.) (claim attacking conduct or speech of defendant “blurs the distinctieeretw
defamation and commercial disparagement).

The Complaint’s allegationare insuficient to state a claim under the UDTR&cause
the purportedly unlawful conduct attacked, at most, the AMA’s integrity, but not theyqoiali
its goods or service3he basis for the UDTPA claim is that “the false accusations made against
the AMA violatesection 2” of the UDTPA.AMA Compl. § 28). The AMA’s position relies on
subsection (8pf the UDTPA which prohibits “disparaging the goods, services, or business of
another by false or misleading representation of fact.” 815 ILCS 510/2/(a)(8¢ dbasations

are insufficient to state a claim under the UDTPA because they attach only thgyirdkthe
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AMA and not the quality of its goods, services, or businggkeed, i strains logic to suggest
that 3Lions at once disparaged the quality of thelarand claimed credit for iThe cease and
desist letter is better read to attack the AMA’s credibility in suggesting that it wizuhd credit
for an article it did not produceBecause attacks on integrity are outside the scope of the
UDTPA's prohibiion, the UDTPA claim iglismissed.
1. 28U.S.C. § 1404(a) Motion to Transfer

A. Legal Standard

Even though the Court has determined that the declaratory judgment action is/proper
this Court, the Court retains authority “[flor the convenience ofigmiand witnessesn the
interest of justicé,to transfer the action to “any other district or division where it might have
been brought.” 28 U.S.C. § 1404. The Casmot limited in its analysis, but insteathy “take
into account all factors relevano convenience and/or the interests of justideésearch
Automation, Inc. v. Schrad@ridgeport Intern., InG.626 F.3d 973, 978 (7th Cir. 201@ourts
have identified various factors relevant to the analysis of the convenience of ikee pad
witnesses, including the plaintiff’'s choice of forum, the situs of material egents rise to the
complaint, the relative ease of access to proof, the parties’ convenience, andntéssesi
convenienceSee Research Automatja@@26 F.3d at 978The ‘interest of justice’ is a separate
element of the transfer analysis that relates to the efficient administration afuthesgstem.”
Id. “[U]nless the balance is strongly in favor of the defendant, the plaintiff's cludiéerum
should rarely be disturbédin re Nat'| Presto Indus., Inc.347 F.3d 662, 664 (7th Cir. 2003)
(quoting Gulf Oil Corp. v. Gilbert 330 U.S. 501, 508 (1947)). The Court has substantial

discretion to in deciding whether transfer is appropridgeResearch Automatior626 F.3dat
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977-78 (“we grant a substantial degree of deference to the district court inndeeitiether
transfer is appropriate”).

B. Transfer tothe Middle District of FloridaisInappropriate

Here, thethreshold question is whether venue is proper in the pdtémtsferedorum,
namely Middle District of Florida, Tampa DivisioB8ee28 U.S.C. 1 1404(a) (permitting transfer
to any federal forum “where it might have been broughthough neither party addressed this
issue in its briefs, the Court finds that venue there would be proper under 28 8J1391.(b)(1)
because all defendants are Florida residdi@empl. § 3).Venue is proper in the Northern
District of lllinois is proper, and thus 8 1404 and not 8 1406 is relevant, because a substantial
part of the events giving rise to the claim, i.e. the AMA’s allegedly igiinigp conduct, occurred
in lllinois and 3Lions is subject to personal jurisdiction in this District, asribesl aboveSee
88 1391(b)(2), (3). Because venue is proper in both districts, the Court proceeds to determine
whether transfer would lead to greater convenience for the parties and estrasssvell as
advance the interests of justice.

Generally, the plaintiff's choice of forum is entitled to substantial defsx, particularly
when it isthe plaintiffs home forumSee In re Nat'| Presto Indys347 F.3d at 664. This rule,
however, “loses its significance entirely” when “the case involves two arguits in distinct
venues.”Research Automation626 F.3d at 980. Having dismissed thEC& and UDTPA
counts, the Court is conscious of the fact that the current state of the lawsuit icipatany
filing competing with a parallel coercive action relying on the same f&esid. Thus, the
Court’s deference to the AMA’s choice of forum is substantially reduced.dbDeis not require,
however, that the Court acquiesce in 3Lions’s choice of forum. Instead, the factdnapeting

coercive action exists merely requires the Court to apply the relevant faotes & 1404
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without a thumb orthe scale in favor of the firdiled action.See id.(“any mechanical solution
of such a problem would not be wise judicial administration”) (internal quotation macks a
citation omitted). Therefore, the Court gives no weight to the fact that teerpetion was
filed before the Florida action, but likewise does not find thate existence ofa parallel,
coercive suit requires transfer.

The Northern District of lllinois is a more convenient forum for the partiesthed
majority of the relevant witssesSee Research Automatjd?6 F.3d at 978 (“With respect to
the convenience evaluation, courts generally consider the availabilityl @gfcaess to witnesses,
and each party’s access to and distance from resources in each forln@ AMRA'’s records of
that publication are also in lllinois. (Dkt. No.24 p. 14). The AMA'’s principal place of bissises
in lllinois. (Compl. T 1).While Defendants created and published their works in Florida, this
conduct is not relevant to the potential infringement underlying this suit. InstEad\MA'’s
actions, which took place in lllinois, are at issu¢his caseTo the extent that the actions of the
author of the works that the AMA eventually published are relevant, those actadnplace in
Pennsylvania, which does not counsel in favor of transfer. (Dkt. No. 17 p. 13). In sum, the
location of the events material to the disposition of this case counsels in fawingfthe case
in lllinois.

That the situs of material events giving rise to ld@suit is lllinois counsels against
transfer.See, e.g.Villalobos v. CastanedaNo. 12 C 8218, 2013 WL 5433795 at *8 (N.D. lIl.
Sep. 27, 2013) (“the location of the infringer's place of business is often thealceahd
controlling consideration”)see also Confederation des Brasseries de Belgique v. Coors Brewing

Co, No. 99 C 7526, 2000 WL 88847, at *3 (N.D. Ill. Jan. 20, 2000) (“In cases involving

3 Moreover, the parallel, coercive suit is now pending in this Court followingaitsfer from
Florida.
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copyright . . . claims, the material activities central to the claims occur wherdleégedsy
infringing products are designed, manufactured and markdtkd)AMA made the decision to
publish the work from lllinois. The AMA article was composed in Pennsylvania, but tttat fa
does not counsel in favor of transfer to Florida.

The “interest of justice” ats does not counsel in favor of transf@ee Research
Automation 626 F.3d at 97&8eclining to transfer the caseopides the benefit of being able to
consolidataeadilythe present case with Case No. 1Z411which is currently pending before
this Cout. See, e.g.Qurio Holdings, Inc. v. Comcast Cable Comms., LNG. 14 C 7488, 2015
WL 535981 at *4 (N.D. lll. Feb. 9, 2015) (Feinerman, J.) (“The Seventh Circuit . . . has
specifically identified [the possibility of consolidation] as a relevant clemation under section
1404(a).”) (citingCoffey v. Van Dorn Iron Work§96 F.2d 217, 221 (7th Cir. 86); see also
Van Dusen v. Barack376 U.S. 612, 644 (1964) (venue where consolidation is possible is
favored).In 14 C7411 3Lions seeks to hold the AMA liable for copyright infringement and
violation of Florida state lawReady onsolidation is possibleerebecause venue is proper in
both cases and bottase are currently pending before this C8urtis not clear that 14 C 7411
could properly be transferred backtte Middle District of Florida. No defendant in that case
resides in Florida, the events giving rise to the claim occurred in lllinodsjtas not clear that
the AMA would be subject to personal jurisdiction in Floridd.the very least, thse points
would need to be litigated before consolidation could take pladeed, the AMA asserted these
points in a motion to dismiss or transfer that it filed in the Florida Colmtthis District

consolidation of the two pending cases could ooounediately®

* Venue is proper in 14 C 7411 because the AMA, the only defendant there, resides in lllinois.
See28 U.S.C. § 1391(b)(1), (c)(2).
®> The district judge in the Middle District of Florida did not address these ismeemise that
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On balance, the factors described above ddstmngly favor the defendantlh re Nat'l
Presto Indus., In¢.347 F.3d at 6G64ee also Research Automati@26 F.3d at 9789 (“Where
the balance of convenience is a close call, meshlfting inconvenience from one party to
another is not a sufficient basis for transfer.”). Indeed, the only relevant tionnecthe Middle
District of Florida is that the 3Lions iacorporatedthere. The allegedly infringing article was
neither publised ror written in Florida, the evidence relevant to infringement and most
witnesses are not located in Florida, and venue may not be proper for the paralleéasion
in Florida so consolidation may not be possible there. The Court therefore denies the motion to
the extent that it seeks transfer of the case to the Middle District of Florida.

CONCLUSION

For the reasons stated herein, the motion to dismiss is granted in part and denied in part
Counts Il and lllof the Complaint are dismissed withopitejudice. The parties are further

ordered to show cause why this case should not be consolidated with Case No. 14 C 7411.

Vi g 7enn voriaan

United States District Court Judge
Northern District of lllinois
Date: 3/25/2015

Court granted the alternaéivmotion to transfer, relying wholly on the rule that the fitetd case

has priority.

® For this reason, the Court has ordered the parties to show cause why the cases should not be
consolidated.
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