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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ESTATE OF KIM FROMHERZ, )
by its Special Administrator, TOM )
FROMHERZ, Individually, )
)
Plaintiffs, )
)
V. ) 14 C5460
)
MARCIA HUSTONKMIEC, M.D., JON )
R. DOUD, M.D., WILLIAM O'BRIEN, )
M.D. and DREYER MEDICAL )
GROUP, LTD., )
)
)
Defendart. )

MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

This matter comes before the Coftot ruling on: (1) the motion ofPlaintiff
Estate of Kim Fromherz, by its Special AdministratooyT Fromherz, an®laintiff
Tom Fomherz individually, (collectively “Plaintiffs”) to remand theemoval of this
case back to state coytirsuant to 28 U.S.C. § 1447(and (2) the motion ofhe
United States, as a representatifvghe Department of Health and Human Services
(“DHHS"), the overseeof Medicare benefitsto dismisgpursuant to Federal Rule of

Civil Procedure 12(b)(1). For the reasons set fortbelow, Plantiffs’ motion to
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remandis denied and the United States’ motion to dismiss is gdarccordingly,
this case is remanded back to state court to proceed irdancerwith this ruling.
BACKGROUND

On May 3, 2006Plaintiffs commenced a medical medcticéwrongful death
actionagainst various health care administrators and a medabtlyfan the Circuit
Court of Kane County,lllinois, stemming from the death of Kinkromherz
Fromherz v. Marcia HusteKmiec et al. No. 06 LK 229 (Kane Countylll.).
Throughout the course of Kim Fromherz’s hospitalizatdadicare paid $338,537.29
in conditional paymest for medical expenses After eight years of litigation
Plaintiffs entered into a preliminary settlement agregmeth remaining Defendants
Marcia HustorKmiec M.D., Jon R. Doud, M.D., William O’Brien M.D., and Dreyer
Medical Group (collectively “State Court Defendants”) Under he preliminary
settlement agreemerthe State CourDefendants would pay a total of $750,000, with
$500,000 to be paid for the wrongful death of Kim Fromherz and $250,000 tadbe pa
for the loss of consortium tdom Fromherz. As part of the settlement agreement
Plaintiffs moved thé&kane County Courtor leave to file a third amended complaint
dismissingthe existingsurvivorship claim for medical expenses

On June 20, 2014Plaintiffs served a Verified Petition to Apportion and
Approve Distribution and Attorney FedSMotion to Apportion”) to the DHHS
indicating that Medicare did not have a right to recover any proceeds of the

settlements.Upon receiptof the Motion toApportion, DHHS sought to remove the
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state ourt action to this Couttased on the federal removadtste for governmental
entities, 28 U.S.C. § 1442(&)). On July 22, 2014the United States moved to
dismiss pursuant to FederBlule of Civil Procedure 12(b){1 On July 23, 2014,
Plaintiffs moved to remand the case back to staterioon the basis thaemovalwas
improper
LEGAL STAN DARD

Federal Rule of Civil Procedute(b)(1) permits the court to dismiss an action
for lack of jurisdiction over the subject matteFed.R. Civ. P. 12(b)(1). When a
party moves for dismissal undé&ule 12(b)(1) challenging the factual basis for
jurisdiction, the nonmovingarty must support its allegations with competent proof of
jurisdictional facts.Thomson v. Gaskjll315 U.S. 442, 4461942) Kontosv U.S.
Dept. of Laboy 826 F.2d573,576 (7th Cir. 1987) “If a plaintiff cannot establish
standing to sue, relief from this court is not possible, diaohissal undet2(b)(1) is
the appropriate disposition®m. Federation of GovernmeBinployees v. Cohet71
F.3d 460, 46%7th Cir. 1999). Affidavits and other relevant evidence may be used to
resolve the factual dispute regarding the court's jutisei. Kontos 826 F.2d at 576

DISCUSSION

Both Plaintiffs and the United States ultimately seek rimand of thisase
back to state court, however on a different basi$ie Plaintiffs have moved to
remand the case, without dismissing the state ddotton to Apportion. On the

other hand, the United States initially seeks to estaltiat the removal was proper
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under the federahgencyremoval statut®8 U.S.C. §1442. If this case igleemed to
be properly before this Courthe United States seekle dismissal ofPlaintiffs’

Motion to Apportion, which seeks to eliminate Medicare'airak. Only after the
Motion to Apportion has been deniedpesthe United States asks this Cotwt
remand the case back to state coartlie resolution of Plaintiffsstate law claimsot

involving a federal Medicare interest

A. Plaintiffs’ Motion to Remand

Before determininghe merits of the United States’ motion to dismige, must
first determine if the removal of this case from lllinois statercavas proper.
Plaintiffs object to the removal of the case on two grounsst, Plaintiffs contend
that theunderlying medical malpractice cause of action dussneet the requirement
that the action isdirected against the United Statexss required by the removal
statute 28 U.S.C.§ 1442(a). Additionally, even ifthis requirement is met, Plaintiffs
argue hat theproposedviotion to Apportionis not an action to collect revenue by a
federal officialas required by 28 U.S.C. § 1442(a)(1)/e will discuss each issue in
turn.

The federal agencyemoval satute permits the removal of a civil action
brought in state court whicls “against or directed’'to the “United States or any
agency thereof or any officeor( any person acting under that officer) of the United
States or oiny agency thereof, in an official or individual capacdy dny actunder

color of such office . . or the collection of the revente28 U.S.C. 81444a)(1). The
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removal provision is an exception to the “wglleaded complaint” rule, which
provides that for nowliversity cases to be removed, the complaint must establish that
the case arises under federal I&ircher v. Putnam Funds Tryss47 U.S. 633, 644

n. 12 (2006).

Plaintiffs argue that the United Stateras not a named party to thats court
action, and therefore thielaintiffs’ casecannot be“directed to the United States.
However, as the Seventh Circuit applies 8144i# a federalagencyhas a federal
interest at stake in the state court proceeding,ctise is properly removedSee
Rodas v. Seidlin656 F.3d 610 (7tkeir. 2011);see alsd_aw Offices La Ley Con John
H. Ruiz v. John D& Borrowers13 CV 224762013 WL 4502313S.D. Fla. Aug. 23,
2013) (recognizing officers have a federal interest in the dispositicedefdl funds,
whether or not they are named in the underlying actidhgerefore the United Stags
not being named isot fatal to theropriety of theeemand.

Plaintiffs assert thatheir Motion to Apportion settlement funds in state court

was not an action “directeédo the United Statesas required by



analogous to the case at Haoweverupon closer inspectigan essentiatomponent
was present inMorgan and is absent here. IMorgan the beneficiaryof the
settlement fundscknowledged and promised to repay Medicare for its conditional
payment of medical expensedn the case at bathere is no indicatiorof any
acknowledgement of the debt a promise to repay Medicare for the commhil
expenses that wepmid in the course of treatinKim Fromherz thus imperiling any
potential compensation.In remanding thecase back to state court, tkeurt in
Morgan found that “there was no appreciable threat of harm tdiddee,” and that
“DHHS counsel could not articulate any concrete harm that Medicare haeta
suffer)” in state courtid. at *3-4.

The Morgan case is clearly distinguishabfeom the nhstant matter because
Medicare’s interest in a full reimbursement of Bgpended funds sufficiently
represents autativeharmto Medicare’s ability to exercise ifederal statutory right
Looking to the numerous filings submitted bhaiRtiffs in statecourt, it appearghat
Plaintiffs are seeking to release all claims for medicakages, including expenses
paid by Medicargto settle their case. Additionally, Plaintiffs’ havaigbt to amend
their complaint to remove their originglate law claim for medical expensedich
would eliminateMedicare’s federaltatutory right to recover itsonditionalpayment
of medical expenses. The elimination of Medicare’s right of reimbursement

sufficiently constitutes an acticlagainst the United Stategnder



Plaintiffs argue that even if the preliminary regunents of 8 1442(a) are met
the United $ates cannot establish that sitmte courtMotion to Apportion settlement
funds is an action to collect revenue under § 1442(afibwever the United States
argues thaPlaintiffs’ motionis not an action to collect revenumut ratherinvolves
the collection of a deltreated undefederal law which is an official actigoursuant
to the “color of office” requirement. 28 U.S.C. § 1442(a)(1).he imperiling of
Medicare’s federal right to recovehe conditional medical expenses paid in the
treatment ofKim Fromherzrelates toDHHS’ official actions. Therefor®®HHS’
efforts to recover any potential Medicare reimburseraafiiciently satisfieshe color
of office requirement. See Willingham v. Morgan 395 U.S. 402, 406 (1969)
(“Federal jurisdiction rests onfaderal interest in the matter, the very basic @sien
the enforcement of federal law through federal officigisiternal citations omitted).
The “under color of office” component encompasses an additional reqoireme
defendants must have a colorable federal defense to the plaintiff's &uiomel v.
CBS Corp, 701 F.3d 1176, 1180 (7th Cir. 2012) (citiMgsav. California 489 U.S.
121, 13234 (1989). Here, the United States defense of Plaintiffs’ motion for
apportionment is the maintenance of its federal statuight to reimbursement. The
United States is entitled to have this defense adjudicated in federal delaintiffs’

motion to remand idenied.
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B. United States’Motion to Dismiss

Having determinedhat the state court casgas properly removed to federal
court under 81442(a)(lve nowturn tothe United States’ motion to dismiss. The
United State®ias moved for their dismissal from the case, particularly focusing on the
dismissalof the Motion to Apportiorsettlement fundand attorney feesThe United
States seeks dismissalider the derivative jurisdiction doicte because the state court
did not have the authority to determine dileare’s rights under federal lawJnder
the doctrine of derivative jurisdictipmwhere the state court lackgisdiction over the
subject matter othe parties;the federal court acquires none, although in a like suit
originally brought in federal court it would have had jurisdictidbdivards v. United
States Dep't of Justicd3 F.3d 312, 316 (7th Cir. 1994) (quotiMgnnesota v. Wited
States 305 U.S. 382, 389 (1939))Because the United States and its agencies are
immune from state court processi@ss sovereign immunity has begaived, a state
court lacks jurisdiction to determine or extinguish Medicare’s level of cosgten.
See Dunne v. Hun@9 CV 170, 2006 WL 1371445 (N.D. Ill. 2006Mere, the state
court lacked jurisdictiorio determine or dispose dedicare’s feéral statutory right
to recover any conditional payments made in the treatment of Kim Fromherz
According to the doctrine of derivative jurisdictionhse the state court lacked
jurisdiction, we acquired none uporemoval. The United St motion to dismiss

the Plaintiffs’ Motion to Apportion is granted.



Because Plaintiffs'medical malpractice /wrongful death actioagainst the
State Court Defendants abased solely on state law, the Court declines toceseer
jurisdiction over those particular claims, pursuant to 28 U.§81441(a)(1) and
1367(c)(2). Plaintiffs’ claims are hereby remanded back to the Circuit Court oéKan
County, lllinois toresolvethe remaining notfiederal issues.

CONCLUSION
For the aforementioned reasotise Court denies Plaintiffs’ motion to remand

and grants the United States’ motion to dismiss.

Charles P. Kocoras
United States District Judge

Dated: 9/18/2014



