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IN THE UNITED STATESDISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILL INOIS

FANNIE MAE THARPE,
Plaintiff,
No. 14 C5641

V.

CAROLYN W. COLVIN, Acting
Commissioner of SociaSecurity,

Magistrate Judge Susan E. Cox

~— e — — e — O

Defendant.

ORDER

Plaintiff Fannie Mae Tharpg€Plaintiff”) appeals the Commissioner of Social Security’s
(“Commissioner”) decision to deny her Social Security disabidgpefits under Title Il of the
Social Security Act. We herelopnstrue Plaintiff's “brief in support of her motion to reverse the
decision of the commissioner of social security” as a motion for sumpumagynent, andyrant
Plaintiff’'s motion [dkt.13] and deny the Commissioner’s motion for summary judgment Idkt.
The Administrative Law Judge’s decision is remanded for further progeedamsistent with this
opinion.

STATEMENT

Plaintiff appeals the Commissioner of Social Security’s deatisem deny her Social
Security disability benefits under Title Il of the Social Security A8SA”). Plaintiff filed a
motion for summary judgment seeking to reverse the decision of the Kthatine Law Judge
(“ALJ"). A motion for summary judgment has been filed on behalf oti#fendant, Carolyn W.
Colvin, Acting Commissioner of Social Security. Rbte reasons outlined below, we grant
Plaintiff’'s motion [dkt.13] and deny the Commissioner’s motion [dkf]. The ALJ’s decision is
remanded for further proceedings consistent with this opinion.

Plaintiff applied for social security disability ingurce benefits on May 4, 2012.

Plaintiff alleged that she had the following disabling limitations: fp@&tmatic stress disorder

'R. at 18.
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(“PTSD"), depression, anxiety, hypertensidmee poblems,and obesity’ The only severe
impairments found by the ALJ, and disputed by the Plaintiff, were her PTSD, depressi
otherwise specified (“NOS”), and an adjustment disofdBtaintiff's claim was initially denied
and denied again upon reconsideration on January 31,*2BI8ntiff filed a written request for
an oral hearing and that hearing took place in front dinkistrativeLaw JudgeVictoria A.
Ferrer on November 1, 20£3.

Plaintiffs PTSDstems from an incidenthiFebruary 201WherePlaintiff, who worked as
a nurse at Mount Sinai Hospital Medical Centgot in an argument with one of her
subordinate$. When Plaintiff instructed a Certified Nursing Assistant (“CNA”) to complete
duties assigned to her, the CNAused and yelled at Plaintiff, “[plu don’t tell me what to do!
I'm in the union!” The CNAalso made a gun gesture with her hamainted itat Plaintiff, and
threatenecher® In the days following the incident, Plaintiff tried to address the issue with her
supervisorsput she “received little support or acknowledgemé@nDiepartment of Disality
Services(“DDS”) Physician, Larry KravitzPh. D., testified at Plaintiff's hearing that this
incident “wasn’t just a one shot deal, this was an incident that happened which then was
discussed with supervisors and other peoalel she repeatedly thght she wasn't getting
satisfaction.So it tended to really fester to the point that | think it became a very big protflem.”

After the incidentPlaintiff began meeting with a social worker, Julie Franklin, weekly in
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March 2011 It was at this time that Ms. Franklin diagnosed Plaintiff with PFS[Plaintiff
began missing work because of this incident, for therapy, and for unrelated illn@sdes
eventually used up all of her sick days and paid timé°ofilmost a year aftethie incidentin
February 2012Plaintiff was terminated for insubordination after she would not “turn to face [her
supervisor] when [she] was speaking with Hér.”

In April 2011, after the incidenand before her terminationRlaintiff beganregularly
reporting to Hinsdale Family Medicine Centet® There, Nicole Moses, M.D.prescribed
Plaintiff medicationto help deal with anxietflaintiff hadwhen she “[thought] about returning
to work”*® In June 2011, Plaintiff was prescribed Klonpin to help dedi Witr anxietyrelated
to the incident with her eworker.” In August 2011, Angeline Vanessa Galiano, M.D., a
physician at Hinsdale, confirmed a diagnosiaBSD*® Plaintiff reported to Dr. Galiano that
she was getting anxious at work and was unable to use the keyboard because hbobknds s
much?® Plaintiff also reported to Dr. Galiano that she was missing days of work besfaise
was not getting enough sleep at night. Dr. Galiano recommendedhat Plaintiff see a
psychiatrist at Linden OaKkdedical Centef* At a follow up appointment, another physician at
Hinsdale diagnosed Plaintiff with depression NB&S.

In SeptembeR011, Plaintiff began seeing her treating physician, Kelli KeleD., once
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or twice per month?® Dr. Keller confirmed diagnoses of PTSD and depression ,N4D§
prescribedadditional medicationso managePlaintiff's depressio? In February 2012Dr.
Keller prescribed Plaintiff Ativan to take when she was igan anxiety attack’

Plaintiff reported to Dr. Keller thathe experiences twanxiety attacks per week®
Plaintiff's anxiety attacksdst for 1530 minutes and she stated thaduring the attacks, it
“feel[s] like things [are] closing ih?’ Plaintiff's anxiety attacksare alsoaccompanied by
shortress of breath and chest pains, amed Wought onby stress related to financial debts,
foreclosureof her homes, and court appearanmedated to the incident with the CN& At one
point, Plaintiff reported to Dr. Keller that her financial stress wagreat that she had to go a
month without refilling her Ativan prescriptiohecause she could not afford®ft Plaintiff
testified that she had an anxiety attackher way tder hearingbeforethe AL1*

In February 2013, Dr. Keller reported that PldfistiPTSD symptoms had increas&d.

The following month Dr. Keller filled out a mental status exam aegorted thaPlaintiff had

mild to moderate limitations in activities of daily living, moderate to marked limitations in
maintainng social functioning deficiencies in maintaining concentration, persistence or pace,
and repeateapisodesof decompensatiof® In August 2013, Plaintiff's new therapist, Jill
Baures, reported limitationangingfrom moderatdo marked in most categoriewith extreme

impairments in Plaintiff's ability to perform activities within schedule maintain regular

ZR. at 437; R. at 50.
2 R. at 429-37.

B R. at 434.

R, at 455; R. at 501.
2’ R. at 59-60.

%R, at58.

2 R. at 454.

®R. at58.

31 R. at 501.

%R .at 479-81.



attendance and be punctual, and set realistic goals or make plans independently 6f ®bérs.
Ms. Baures and Dr. Keller reported that Plaintiff's limitations woaddise her to be unreliabté.

Following Plaintiff's hearing,the ALJ determinedjnter alia, that: (1) Plaintiff had not
engaged in substantial gainful activity since February 3,;2@)2laintiff suffered from severe
impairments in the form oPTSD depressive disorddMOS, and an adjustment disord€B)
Plaintiff's impairments did not meet the severity of “the listings” in 20 GfaR 404, Subpart P,
Appendix 1; (4) Plaintiff had the residual functional capacity (“RFC”) to perfofall aange of
work at all exertional levels, but with the following nonexertional limitations: Plaintiff can
perform simple, routine and repetitive tasks;an understand, remember and carry out detailed
instructions; is able to concentrate and persist foodr segments, then would be-tdkks for 5
minutes, then go back on task; can frequently interact with coworkers and supervisorgy but
for task related duties; can occasionally be supervised; and should not work in tandem wit
others;and (5) there are jobs that siiin significant numbers in the national economy that
Plaintiff can perform, given her age, education, work experience, and resithaional
capacity*°

l. STANDARD OF REVIEW

The ALJ's decision must be upheld if it follows the administrative procedure fo
determining whether the plaintiff is disabled as set forth in the®%iétjt is supported by

substantial evidence, and if it is free of legal efforSubstantial evidence is such “relevant
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evidence as a reasonable mind might accept as adequafepirt a conclusior™® This Court
must reverse if there is an error of law, even if the evidence adequately suhorts
conclusion®® Although we review the ALJ’s decision deferentially, she must nevertheleiss
a “logical bridge” between the evidenand her conclusioff. A “minimal[] articulat[ion] of her
justification” is enough'*

Il. DISCUSSION

Plaintiff raises many arguments in her brief, but this Court only reachesghment
regarding the ALJ’s error in analyzing Plaintiff's treating physicas this error is enough to
necessitate remarfd. The ALJ afforded no weight t@laintiff's treating physician’snedical
opinion®® In justifying her decision, the ALJ cited three factors: 1) internal inconsist in
Dr. Keller's treatment notes and mental status eXd@sher determination that “Ms. Keller is
not an acceptable medical source under the regulatibrsiid 3) her statement that she

“considered opinion evidence in accordance with the requirements of 20 CFR 4048527.”

% Richardson v. Perales, 402 U.S. 389, 401 (1971) (quotiGgnsolidated Edison Co. v. NLRB, 305 U.S.
197, 229 (1938)).

39 schmoll v. Harris, 636 F.2d 1146, 1150 (7th Cir. 1980).

““Moorev. Colvin, 743 F.3d 1118, 1121 (7th Cir. 2014).

*! Berger v. Astrue, 516 F.3d 539, 545 (7th Cir. 2008).

*2 Upon remand, the ALJ should: 1) perform a closer examination of the record toidetehat, if any,
weight to assign to Dr. Keller’'s opinion; 2) explain why Dr. Keller'swag¢ status exams discredit her
medical opinion, and look at Plaintiff's medidastory as a whole instead of chepigking mental status
exams that favor a finding of no disability; 3) treat Jill Bauers, Fiéntherapist, as an “other source,”
as mandated by SSR 06-03p, and determine what weight her opinion deserves withahthbe0
CFR 8 404.1527(c) factors, instead of discarding it by stating, “Mr. Braves an acceptable medical
source under the regulations, and as such no weight is to be given to his o@hioquiire into the
Plaintiff's reasoning for her non-compliance with her prescribed méaticand 4) provide further
explanation as to why Plaintiff's ability to complete activities of diiiyng discredits her allegations of
disabling limitations.
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A. The ALJ Erred in Discrediting Dr. Keller's Medical Opinion Because
of Internal Inconsistencies.

The ALJs decision toafford no weight to Dr. Keller's opinion because of internal
inconsistencies wam itself inconsistent. As Plaintiff noted in heibrief, “an administrative
agency's decision cannot be upheld when the reasoning process employed bithre roiogr
exhibits deep logical flaws** Furthermore, while “[ihternal inconsistencies may provide good
cause to deny controlling weight to a treating physician's opinion, . . . the reaswrtimg denial
must be adequately articulatetf.

When referring to Dr. Kravitz, thBDS physician called to testify at Plaintiff’'s hearing,
the ALJ statedthat she afforded great weight to hiopinion that Raintiff could “understand,
remember and carry out simple and detailed iostbas . . . [with limitation] to simple,
repetitive tasks?® The ALJ supported this decision by qualifying Dr. Kravitz as a “seasoned
medical expert,” and stated that his opinion was “supported by the medical file, wbiek s
improvement aftefPlaintiff's] initial trauma.®™ Howeverthe ALJgoes on to graranly some
weight toDr. Kravitz's opinion onthe severity of Plaintiff's conditian® Specifically, he ALJ
took issue with Dr. Kravitz’'seliance on Exhibit 2F, a lettesritten by Plaintiff's original
therapist, Julie Franklii? Ms. Franklin’s letter describethe incident at work that led to
Plaintiff's symptomsand brieflydiscussesomeobservations oPlaintiff's symptoms>> How
the ALJ could afford great weighio Dr. Kravitz’'s opinion where it supported theea that

Plaintiff mightbe able to work with limitationsyhile affording only some weight to his opinion

*"Pl.’s Mot. at 8;Carradinev. Barnhart, 360 F.3d 751, 756 (7th Cir. 2004).
*8 Minnick v. Colvin, 775 F.3d 929, 938 (7th Cir. 2015).

“R. at 25.
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on the “severity ofPlaintiff's] condition” is unclear. This contradiction becomes even more
difficult to understand when the ALJ discusses her treatment of Dr. Keller's opinion.

The ALJ “afforded] greater weight to M. Keller's mental status exams,” than she did to
Dr. Kravitz's opinian onthe severity of Plaintiff's conditior’ A few paragraphs latethe ALJ
grants Dr. Keller'sopinion regarding Plaintiff's limitationsno weight> While an ‘ALJ may
still look to a treating physician’spinion after opting to afird it lessevidentiary weight,* she
may notpick out and give weight to portions of an opinion teapportthe denial of benefits,
while simultaneouslyliscrediting portion®f that same opiniobecausat supports a finding of
disability.>” In Scott v. Astrue, the Seventh Circuit held that the ALJ erred by cherry picking
from treatment notes evidence that a claimant’s symptoms had improved, gmoifang other
evidence that supported a finding of disabifftyHere the ALJ gave greater than “some weight”
to Dr. Keller's opinion where a few mental status exams supported less severgolirsithan
those suggested by Dr. Kravitz. Then, the Al&nt on to afford no weight to Dr. Keller's
opinion where it supported the conclusion that Plaiatifimitations were disabling. This
convenient selection of evidence is inconsistent with the ALJ’s own determinationsgamnes
remand.

Logical flaws aside, the ALJ did not explain in enough detail the inconsistenpon

which she relied.The ALJin this casesimply reasoned that the “extreme limitations” reported

>d.

*|d.

* Elder v. Astrue, 529 F.3d 408, 415 (7th Cir. 2008).

>" See Denton v. Astrue, 596 F.3d 419, 425 (7th Cir. 2010) (holding “[a]n ALJ has the obligation to
consider all relevant medical evidence and cannot simply cparkyfacts that support a finding of non-
disability while ignoring evidence that points tdiaability finding.”); see also Mylesv. Astrue, 582 F.3d
672, 678 (7th Cir. 2009).

8647 F.3d 734, 740 (7th Cir. 2011).



by Dr. Keller are not supported by her treatment notes and mental status *@x&kfen
referring to these extreme limitations, the ALJ cited Exhibit L3tgwever, the ALJ failed to
recognize that Exhit 13F waspreparedy Jill Baures Plaintiff's therapist, not Dr. Kellet* Dr.
Keller did prepare Exhibit 11F, the other exhibit cited by the ALJ,sbetdid not assess any
extreme impairments and instead limited her assessment to mild, moderatejadetl
impairments’?

Additionally, the ALJ found Dr. Keller’s opinion inconsistent based on the fact that “Ms.
Keller stated in her treatment notes . . . that the claimant should start witimeantork.”®
The mere fact that Dr. Keller felt that Plaifjtif working at all, should start with patime
work, does not present such an obvious internal inconsistency to warrant the lack of explanation
that it received. While the ALJ may minimally articulate her justificatibhhis cursory
treatment doesot build the logical bridge required for this Court to follow her reasoning.

B. The ALJ Erred in Finding that Dr. Keller is not an Acceptable
Medical Source

The ALJ’s justification that Dr. Keller is not an acceptable medical sourceadsrect.
The ALJ discredited Dr. Keller's medical opiniaftershe determined that “Ms. Keller is not an
acceptable medical source under the regulatihsBoth 20 C.F.R. § 416.91Znd Social
Security Ruling 08p include licensed physicians, medical or osteopathic doctors, as one

category of acceptable medical sourtes.

Y R. at 25.
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Dr. Keller attended medical school, graddatend now works as a licensed physician;
any conclusion to the contrary is a clear erfbine ALJ referred t®r. Keller as “Ms. Keller'on
six occaions, despite the fact that “MD” always follows Dr. Keller's signature auch@nts
contained in the recortl. Dr. Keller is a licensed physician, and thesesimply no support for
the ALJ’s conclusion that Dr. Keller is not an acceptable medical source undegtitetions.

C. The ALJ Erred in Explaining Why She Gave NoWeight to Dr.
Keller's Medical Opinion.

Finally, the ALJ erred by not properbssessindnpow muchweight to give Dr. Keller's
opinion after she decided not to give it controlling weighf treating phygian's opinion is
entitled to ‘controlling weight’ if it is well-supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with other substantial evid&nthe
Seventh Circuit has held time and again that, when rejecting a treatingig@ingsopinion, an
ALJ is “required to provide a sound explanation foer] decision to reject % To help
structure this explanation, 20 CF&R4041527(c) lays out ahecklist of factors that ALJ’'should
consider indetermining how much weight a medical opinion warrdhtShe checklist of factors
includes (1) the “[llength of the treatment relationship and the frequency of examina(i)n”

the “[n]ature and extent of the treatment relationship”; (3) “[s]upportghil{#) consistency

Considering Decisions on Disability by Other Governmental and Nongoveraimeg@ncies, 71 FR
45593-03.

®" See R. at 428, 458, 460, 492, 500.

® | arson v. Astrue, 615 F.3d 744, 749 (7th Cir. 2010).

% Roddy v. Astrue, 705 F.3d 631, 636-637 (7th Cir. 2013) (citing 20 C.F.R. § 404.1527 (&K v.
Astrue, 662 F.3d 805, 811 (7th Cir. 201Qampbell v. Astrue, 627 F.3d 299, 306 (7th Cir. 2010);
Schmidt v. Astrue, 496 F.3d 833, 842 (7th Cir. 2007).

0 See Bauer v. Astrue, 532 F.3d 606, 608 (7th Cir. 2008)pssv. Astrue, 555 F.3d 556, 561 (7th Cir.
2009);Larson, 615 F.3d 744 at 751.

10



“with the record as a whole”; and (5) whether the treating physician was algpdai the
relevant ared:

In the beginning of the ALJ’'s decision, she mentioned that she “considered opinion

evidence in accordance with thequirements of 20 CFR04.1527,7? but shefailed to include
specifictreatmenof any of those requirements in the remainder of her opinidve. ALJ did not
touch on the fact that Dr. Keller had been treating Plairgifularly since September 2013.
The ALJ did not touch on the fact that Dr. Keller's diagnosis of chronic PTSDRIgpession
NOS were consistentwith the observations made DS physician, Dr. KravitZ*and other
physicians at Hinsdale Family Medicine CerftefFinally, the ALJ did notonsider whether Dr.
Keller was a specialist in the field of psychiatry

The ALJ is not required to enumerate and discuss each and every one of these factors, but
she is required to minimally articulate her reasons for rejecting Dr. Kelledicat@pinion’®
Furthermore, even thougtddressing all of thedactors may have still tethe ALJto assign the
same weight to Dr. Keller's medicapinion, herfailure to articulate her reasoningr explain
her analysis ofany of thefactors from 20 CFR8 4041527c) in any more than impassing,
necessitatesemand’’

CONCLUSION

For the foregoing reasons, wemandhis matter for further proceedjs consistent
with this opinion. Plaintiff’'s motion for summary judgment [dkB8] is grantedand the

Commissioner’s motion for summary judgment is hereby dddigd17)].

20 C.F.R. § 404.1527(c)(25);
?R. at 22.

®R. at 50.

"R, at 71.

®R. at 404; R. at 437.
*Berger, 516 F.3d 539 at 545.
"See cases citeipra n. 62.
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ENTER: /w

DATED: August6, 2015

Susan E. Cox
United States Magistrate Judge
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