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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: FLUIDMASTER, INC., WATER ) Case No. 1:14-cv-05696
CONNECTOR COMPONENTS PRODUCTS ) MDL No. 2575
LIABILITY LITIGATION ) Judge Robert M. Dow, Jr.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Fluidmastaristion to dismiss [136]. For the reasons set
forth below, Defendant’s motion [136] gganted in part and denied in part.
l. Background?

This multi-district litigation relates to aalegedly faulty plumbing product designed and
manufactured by Defendant Fluidster, Inc., a California compg The part in question is a
called a NO-BURST water supply line, which is a short (usually 12” or 20" in length), flexible
hose used to connect watepipg to plumbing fixturesd.g, toilets, faucets, etc.). Plaintiffs
allege two faults in these NBURST water supply lines: (1) thabor material selection and a
defective design cause many oethupply lines to burst, resulting in flooding, and (2) that a
plastic coupling nut used on a pauiar type of water supply lind.¢., a toilet connector) is
uniformly defective in its design and labeling, dagsthe coupling nut tdracture, resulting in
flooding. Plaintiffs in this MDLinclude (1) individuals who turred damages from fractured
water supply lines, (2) individualgho have these allegedly faulty products in their homes where
the product has yet ttail, and (3) subrogated insurershev paid claims to individuals who
suffered damage due to supply line failures.

To streamline the adjudication of the common-liability claims in this MDL proceeding,

the Court accepted Plaintiffs’ proposal to fdeconsolidated class action complaint combining

! The Court accepts as true the facts allegeddimfiffs’ complaint and makes all reasonable inferences
in their favor. SedlcReynolds v. Merrill Lynch & Cp694 F.3d 873, 879 (7th Cir. 2012).
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the claims as presented in six pre-existing clagsratawsuits that had been transferred to this
Court as part of this multi-district litigatidnfsee 124, at 2], which Plaintiffs then filed on July
27, 2015. [See 127.] To be clear, the consolidatethtzint does not include (at least expressly)
the subrogation plaintiffs or their claims.

Il. Legal Standard

A. Rule 12(b)(1)

The standard that the Court applies to deR12(b)(1) motion to dismiss for lack of
subject matter jurisdiction depenads the purpose of the motion. S&gex Digital, Inc. v. Sears,
Roebuck & Cq.572 F.3d 440, 443—-44 (7th Cir. 20008pited Phosphorus, Ltd. v. Angus Chem.
Co, 322 F.3d 942, 946 (7th Cir. 2003) (banc), overruled on other grounds lynn—Chem,
Inc. v. Agrium, InG.683 F.3d 845 (7th Cir. 2012). If a deflant challenges the sufficiency of
the allegations regarding subject matter jurisdiction, the Court accepts all well-pleaded factual
allegations as true and draw all reasonable inferences in favor of the plaintifp&e®igital,
572 F.3d at 443-44United Phosphorys322 F.3d at 946. But “[w]here jurisdiction is in
guestion, the party asserting ght to a federal forum has the dan of proof, regardless of who
raised the jurisdictional challengeCraig v. Ontario Corp.543 F.3d 872, 876 (7th Cir. 2008);
see alsdreed v. lllinois2014 WL 917270, at *2 (N.D. Ill. Mar. 10, 2014).

B. Rule 12(b)(6)

In reviewing the sufficiency of a complaiatdistrict court musaccept all well-pled facts

as true and draw all permissible irdaces in favor of the plaintifdgnew v. Nat'l Collegiate

2 Rensel v. Fluidmaster, IndNo. 14-cv-0648 (C.D. Cal.Bullivan v. Fluidmaster, IncNo. 14-cv-5696
(N.D. 1II.); Hardwick v. Fluidmaster, Inc14-cv-0363 (D.N.H.)Hungerman v. Fluidmaster, Incl4-cv-

0994 (W.D. Pa.)Wyble v. Fluidmaster, Inc14-cv-1826 (D. Ariz.)Larson v. Fluidmaster, Incl14-cv-
10222 (N.D. lIl.). Note that since Plaintiffs filed their consolidated class action complaint, the MDL panel
has transferred additional cases to this Court fwordinated or consolidated pretrial proceedings.
Additional cases are expected.



Athletic Ass'n 683 F.3d 328, 334 (7th Cir. 2012). The Federal Rules of Civil Procedure require
only that a complaint provide the defendant Witir notice of what the * * * claim is and the
grounds upon which it restsErickson v. Pardus551 U.S. 89, 93 (2007) (quotirigell Atlantic

Corp. v. Twombly550 U.S. 544, 555 (2007)). The Supes@ourt has described this notice-
pleading standard as requiring a complaint tontam sufficient factual niger, accepted as true,

to ‘state a claim to relief that is plausible on its fac&shcroft v. Igbal 556 U.S. 662, 678
(2009) (quotingTwombly 550 U.S. at 570). While factual allegations must be accepted as true,
legal conclusions mayot be consideredd.

C. Rule 12(f)

Under Federal Rule of Civil Procedure 12(fye court may strike from a pleading an
insufficient defense or any redumdaimmaterial, impertinent, or scandalous matter.” Fed. R.
Civ. P. 12(f). Motions to strike are generally dsbred but may be used to expedite a case by
“remov[ing] unnecessary cluttertieller Fin., Inc. v. Milwhey Powder Co., Inc883 F.2d 1286,
1294 (7th Cir. 1989).

lll.  Analysis

A. Plaintiff Smith and the California Subclass

In Plaintiffs’ consolidated class action comptain addition to consolidating the claims
of the 13 named Plaintiffs in the underlying class action cases (Rensel, Kirsch, Sullivan, Rhyne,
Ellefson, Eisen, Elder, Naef, Hardwick, Hungamm Sanborn, Wyble, and Larson), Plaintiffs
also brought claims on behalf affourteenth indidual, Kevin Smith, rneresenting a putative
subclass of California resident[127, 11 88—95.] Defendant moved to strike any mention of

Plaintiff Smith and the California subclass frone ttomplaint, arguing that Plaintiffs failed to



follow the proper procedures for incorporating I@mith and the subclass into this multi-district
litigation.

During the parties’ oral argument befothe Court on December 1, 2015, Plaintiffs
conceded that they did not comply with formadjuirements for adding Plaintiff Smith into this
case, and represented to the Court that theye in the process of determining the best
methodology for doing so. Accordinglthe Court issued an ordemashg that, “as discussed on
the record, in order to expedite the isssasrounding Plaintiffs’ addition of named Plaintiff
Kevin Smith into their First @Gnsolidated Class Action Compl&ji27], the Court hereby strikes
any mention of Plaintiff Kevin Smithdm that complaint without prejudicé [201, at 1.]

But the Court did not rule on Defendant’dated motion to strike any mention of the
California subclass as well. That motion is denied.

In the consolidated class action complaint, Plaintiffs define their putative state subclasses
as “individuals and entities residing in eachtlud states in which a meed Plaintiff resides and
each of the states where the laare similar to each of the statin which a named Plaintiff
resides.” [127, 1 180.] Defendant argues that becaase of the named Plaintiffs is a California
resident, the California subclassrniew without a representative. Bthis ignores the fact that
Plaintiffs defined their putativeubclasses broadly to include stabther than those in which a
named Plaintiff resides. Defemtamakes no argument as to why the California subclass does
not fit into this definition. And to the contsar “courts have permitted named plaintiffs to
represent class members from other states iohwie representatives did not reside or make

purchases.Saltzman v. Pella Corp257 F.R.D. 471, 480 (N.D. Ill. 2009).

3 Plaintiff Smith ultimately elected to file a federal lasitsn Central District of California, and that case
subsequently has been transferred to this Court for coordinated pretrial proceedings as part of this MDL.
SeeSmith v. Fluidmaster, IncCase 16-cv-0932 (N.D. Ill.) [33].

4



Perhaps the bigger question here is how lfdbaia subclass can be part of this MDL
when there is no such putative class mentionethy of the underlying complaints that compose
this consolidated MDL proceeding. The answerthat question lies in the fact that the
consolidated class action complaint here issupersedingcomplaint (as opposed to an
administrativeone). To explain further, as one coretently put it, “[ljike snowflakes, no two
MDLs are exactly alike and, no doubt, whether guree the filing of a consolidated complaint
and, if so, whether to treat such a complainadsministrative’ or ‘supeseding’ will depend on
the particulars of a given MDL.HUSs, it is critical that the parties and the court make clear what
species of pleadingme being usedlh re General Motord.LC Ignition Switch Litig. 2015 WL
3619584, at *8 (S.D.N.Y. June 10, 2015); see @stboim v. Bank of Am. Cord.35 S. Ct. 897,
904 n.3 (2015) (“Parties may elect to file a ‘teacomplaint’ and a corresponding ‘consolidated
answer,” which supersede prior individual pleadings. In such a case, the transferee court may
treat the master pleadings as merging the diesaetions for the duration of the MDL pretrial
proceedings. No merger occurs, however, when ‘the master complaint is not meant to be a
pleading with legal effect but only an admingdive summary of the claims brought by all the
plaintiffs.” (internal citations oitted)). As Judge Sutton explained:

Because each transferred case [inMIDL] comes with itsown pleadings, a

multidistrict transfer threatens to submetige transferee district court in paper. A

common solution to this difficulty, one adoptiedhis case, is for the plaintiffs to

assemble a “master complaint” that reflects all of their allegations. In many cases,

the master complaint is not meant to be a pleading with legal effect but only an

administrative summary of the claimsrought by all the plaintiffs. When

plaintiffs file a master complaint of thisariety, each individual complaint retains

its separate legal existen@ee, e.gln re Nuvaring Prods. Liab. Litig2009 WL

2425391, at *2 (E.D. Mo. Aug. 6, 2009) (“[T8Hiling of the master consolidated

complaint in this action was simply medatbe an administrative tool to place in

one document all of the claims at issue in this litigation. Neither Plantiffs * * *

nor | * * * contemplated that Rule 12(lmotion practice would be pursued * * *

against the master complaint.Ty re Propulsid Prods. Liab. Litig.208 F.R.D.
133, 142 (E.D. La. 2002) (“[T]he master cdaipt [filed in this case] should not



be given the same effect as an paly complaint. Instead, it should be
considered as only an administrativeride to aid efficiency and economy.”).

But, in other cases, the court and theipargo further. They treat the master
complaint as an operative pleading that supersedes the individual complaints. The
master complaint, not the individual mplaints, is served on defendants. The
master complaint is used to calculate deadlines for defendants to file their
answers. And the master complaint is examined for its sufficiency when the
defendants file a motion to dismi&ee, e.g.In re Katrina Canal Breaches Litig.

309 F. App’x 836, 838 (5th Cir. 2009) (“[Thalaintiff's] individual complaint

was superseded, and * * * any argumentslaims that appear in [the] individual
complaint but not in the Master Complaint were waivedti);e Zimmer Nexgen
Knee Implant Prods. Liab. LitigNo. MDL 2272, 2012 WL 3582708, at *4 (N.D.

lll. Aug. 16, 2012) (“MDL courts have entertained motions to dismiss ‘master’ or
‘consolidated’ complaints * * *.”);see generall\Diana E. MurphyUnified and
Consolidated Complaints in Multidistrict Litigatipa32 F.R.D. 597 (1991).

The use of one term to describe twldferent types of pleadings leads to
confusion. Just so hereRlaintiffs often file something labeled a “master
complaint” without saying whether they metanfile an operative pleading or an
administrative summary, prompting satellite litigation about the status of the
documents submitted to the couBee, e.g.Nuvaring 2009 WL 2425391, at *1—

2; Propulsid 208 F.R.D. at 140-42. Tward off confusion, lawyers might do

well to make plain what they have in mind when they use the label “master

complaint.” One option is to use “admitretive complaint” and “administrative

answer” for legally inert summaries of pleadings, and to use “consolidated
complaint” and “consolidated answer” foleadings meant to have legal effect.
In re Refrigerant Compressors Antitrust Litig31 F.3d 586, 590-91 (6th Cir. 2013).

Here, whether it was expressly stated or tiat,consolidated complaint is a superseding
complaint with its own legal eftt; merger has occurred. Eviderofethis comes from the fact
that the parties have now fully briefed Rule 12{lmtions to dismiss portions of the consolidated
complaint without any objection as tioe propriety of such motions€., Rule 12(b) motions are
improper when dealing with an “admstiative” consolidated complaint).

Shifting back to the question htind, although # exercise otonsolidationimplies a

gathering ofexistingclaims, the fact that the consolidatmplaint is not a perfect reflection of

the underlying claims does not offend the constibekaprocess, nor does it unduly prejudice or



benefit any party to this litigationThe complained-of additions heree(, the addition of one
putative state subclass and, as discussed beloexpmamsion in the number of Plaintiffs raising
claims brought under California consumer protectaws) are not bad-faith attempts to refocus
the litigation or to otherwise avoid some nesary procedural framework as was the case with
Plaintiffs’ attempt to add Plaintiff Smith; they are minor reworkings»aétingclaims amongst
existingparties that reflect the natural evolutionotdims in an MDL proceeding, and allowing
these changes will assist in the efficietigation of this consolidated proceeding.

Thus, without prejudging theertifiability of Plaintiffs putative California subclass
(whether “headless” or not, as feedant would say), the Courbrcludes that the inclusion of
the California subclass is not a “redundant, immalteimpertinent, or scandalous matter,” and
thus striking this subclaggirsuant to Rule 12(f) is nappropriate at this time.

B. CLRA Claim

Plaintiffs’ first cause of a@in in their consolidated class action complaint alleges a
violation of the California Consumers Led&dmedies Act (“CLRA"), Cal. Civ. Code § 1780
seq, brought on behalf of the putative nationwidass and, alternatiwel on behalf of the
California subclass. First, Defendant argueat tthe CLRA claim brought on behalf of the
California subclass should be dismissed because Plaintiff Smith failed to comply with the Act’s
notice provisions. Second, Defendant argues tthatCLRA claim should be dismissed in its
entirety because Plaintiffeadk statutory standing to bring such a claim as they are not
“consumers” who “transacted” business withuiimaster. Third, Defendant argues that

Plaintiffs’ CLRA claim (and California UnfailCompetition Law (“UCL") claim) should be

* This issue will become moot once Plaintiff Smith is formally added as a named Plaintiff in the
consolidated class action complaint, which seemgtaide since he and his California subclass are now
properly before this Court as part of this MC&mith v. Fluidmaster, IncCase 16-cv-0932 (N.D. III.).
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stricken as to all Plaintiffs except for Rensetl&Kirsch because the remaining Plaintiffs did not
raise these claims in their unjeng complaints. The Couridalresses each argument in turn.
1. Notice under the CLRA

Defendant argues that even if the Court does not strike the California subclass, it
nonetheless should dismiss PldistiCLRA claim brought on behalf of that putative subclass
because Plaintiff Smith failed to comply with t6&RA’s notice procedures prior to raising this
claim in the consolidated class action complaint.

The CLRA—which makes unlawful variousfair methods of competition and unfair or
deceptive acts or practices regarding the saipofls to consumers—requires potential plaintiffs
to provide notice to the offendingarty of a CLRA violation bycertified or registered mail
30days or more prior to commencing an action for damages. See Cal. Civ. Code
88 1770(a), 1782(a). The notice requirement “existorder to allow a defendant to avoid
liability for damages if the defelant corrects the alleged wrongghin 30 days after notice, or
indicates within that 30-dageriod that it will correct thosewrongs within a reasonable time.
Morgan v. AT&T Wireless Sery99 Cal. Rptr. 3d 768, 789 (Cal. Ct. App. 2009).

The California Supreme Court has not intetpd the notice provision of the CLRA, or
the question of whether failure to providerfml notice requires dismissal with prejudfceor

decades, the only California appellatase interpreting the provision wé&utboard Marine

®> Defendant’s argument is limited to the CLR#aim brought on behalf of the putative California
subclass, not on behalf of the putative nationwitiss, for which Plaintiffs Rensel and Kirsdid
provide adequate notice. [See 127, 1 206; 127-1.]

®“In the absence of guiding decisions by the stateghdst court, [federal courts] consult and follow the
decisions of intermediate [statg)ellate courts unless there is a coeuig reason to predict [that] the
state's highest court would disagre&DT Sec. Servs., Inc. v. Lisle-Woodridge Fire Prot. Dét2 F.3d

492, 498 (7th Cir. 2012); see al8AR Aircraft & Engine Group, Inc. v. Edwardd72 F.3d 468, 470 (7th

Cir. 2001) (“Although persuasive, the [State] Appeell€ourt decisions do not bind us. When a state
supreme court has not spoken onissue, the decisions of the state’s intermediate appellate courts are
authoritative unless we have a compelling reason to dbabthey have stated the law correctly.”).
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Corp. v. Sup. Ct.124 Cal. Rptr. 852 (Cal. Ct. App. 197%)here the court concluded that the
defendant had waived his right to formal notimetelling the plaintiff tlat it had interpreted a
letter from the plaintiff a@dequate notice under § 1782@utboard Maring 124 Cal. Rptr. at
859. But several federal district courts in Caliiar nonetheless concluded that “failure to give
notice before seeking damages necessitates dismissal with prejudice, even if a plaintiff later
gives notice and amend<Cattie v. Wal-Mart Stores, Inc504 F. Supp. 2d 939, 950 (S.D. Cal.
2007) (citingLaster v. T-Mobile USA, Inc407 F. Supp. 2d 1181, 1196 (S.D. Cal. 2000
Grabe v. Sprint312 F. Supp. 2d 1285, 1304 (S.D. Cal. 2003)); seekalafer v. Pharmacare
US, Inc, 2015 WL 6742201, at *11 (S.D. C&lov. 4, 2015) (“For someme, federal courts in
this district dismissed CLRA claims with ggudice when the plaiifit did not provide the
required notice before filing theomplaint.”). These are the cagbat Defendant relies upon in
its motion to dismiss.

But the tide turned in 2009 whe-nearly a quarter century aft@utboard Marine—the
California Court of Appeal ddressed the issue head-on,dmy that “[a] dismissalwith
prejudice of a damages claim filed without the redt@snotice is not required to satisfy [the
purpose of the notice requirement]. Instead, tagrcmust simply be dismissed until 30 days or
more after the plaintiff complies with the notice requiremenrigan 99 Cal. Rptr. 3d at 789.
In other words, failre to provide noticés grounds for dismissal, bsuch a failure is curable.
See,e.g, Kanfer, 2015 WL 6742201, at *11-1Zerron v. Best Buy Stores, L,R2014 WL
465906, at *4-5 (E.D. Cal. Feb. 4, 201%4yabakoolas v. Watts Water Techs., Jrik012 WL
2792441, at *5-8 (N.D. Cal. 2012).

In its brief, Defendant attempted to swekpse on-point casemder the rug by ignoring

them. At oral argument, Defdant tried to distinguisMorgan by noting that the plaintiffs only



soughtinjunctive relief under the CLRA in #ar original and first a@nded complaints (for
which the CLRA does not require pre-suit noti@)d that it wasn't until their second amended
complaint that plaintiffs sought monetary damaga their CLRA claimBut the plaintiffs in
Morgan did not provide formal notice until four months before filing thiird amended
complaint, makingMorgan factually comparable to the situation here. In this case, Plaintiff
Smith filed his CLRA claimseeking monetary damagelen he provided formal notice (on
September 15, 2015 [see 148-1, { 2]), tnahhe was dismissed from the case. Any re-insertion
of Plaintiff Smith into the consolidated claastion complaint (which inevitably would involve
an amendment occurring meothan 30 days after formal se®), would satisfy the CLRA notice
requirement as explained Morgan

For these reasons, the Court dismisseshout prejudice Plaintiffs’ CLRA claim
brought on behalf of the putative California subclass.

2. Statutory Standing under the CLRA

The CLRA proscribes various unfair actsdapractices “undertaken by any person in a
transactionintended to result or which results in th@le or lease of goods or services to any
consumer Cal. Civ. Code § 1770(a) (emphasis ad)deDefendant arguesah (1) Plaintiffs’
CLRA claim should be dismissed because Pldgntiever “transactedbusiness with Defendant
as required by the statute andeaiatively, that (2) PlaintiffSsCLRA claim should be dismissed

as to nine of the named Plaintiffs who do not qualify as “consumers” under the Statute.

" As a procedural matter, Defendant brings itdiomboth under Rule 12(b)(1) and 12(b)(6). But the
“transaction” and “consumer” requiremts relate to statutory standing, not Article Ill standing, and thus
are properly considered under a Rule 12(b)(6) motion to dismissK&@e= v. Pacific Inv. Mgmt. Co.
LLC, 571 F.3d 672, 677 (7th Cir. 200%teel Co. v. Citizens for a Better EnB23 U.S. 83, 90 (1998)
(“[A]n issue of statutory standing * * * has nothing do with whether there is case or controversy under
Article III."); Lexmark Int'l, Inc. v. Static Control Components, Jrit34 S. Ct. 1377, 1387 n.4 (2014)
(“[Statutory standing] does not implicate subject-matter jurisdiction, the court’'s statutory or
constitutionalpowerto adjudicate the case.” (citations omitted)).

10



Governing the Court’'s analysis is the CLBAnandate that the statute “be liberally
construed and applied to prote its underlying purposes, whicare to protect consumers
against unfair and deceptive business practiaed to provide efficient and economical
procedures to secure sucloterction.” Cal. Civ. Code § 1760.

With this in mind, there are essentially twgaeate issues here. First, whether Plaintiffs
actually purchased Defendant’s product (thenSumer” inquiry) and, if so, whether they
purchased the product from the correditgrfthe “transction” inquiry).

a. Consumer

As to the “consumer” inquiry, Defendant aeguthat the CLRA claims of nine of the
named Plaintiffs should be dismissed becahsse individuals did not purchase Defendant’'s
product and thus are not consumers under the CLRe&cording to the statute, a “consumer” is
“an individual who seeks or acquirds; purchase or leaseny goods or services for personal,
family, or household purpose.” Cal. Civ. Cogld761(d) (emphasis added). Defendant relies on
both the allegations in the complaint and therRiffs’ deposition testimonyn arguing that these
individuals either purchased a home in which the supply linealvaady installed or someone
else (a plumber, friend, etc.) purchased the sulppdyfor them, thus putting them outside of the
scope of the statutory definition of consumer.

As an initial matter, the Court will nobdk to deposition testimony or other extrinsic
evidence in considering whether Pl#fs have pled statutory standingu€stions of statutory
standing are reviewed under Rule 12(b)(6), Role 12(b)(1), and the Court’'s inquiry into

statutory standing at thraotion to dismiss stage is limited to the pleadiéygght v. Assoc. Ins.

® Plaintiffs note that “no additional facts wdukshow that PlaintiffsHungerman and Sanborn are
‘consumers’ under the CLRA. Thus Plaintiffs withluntarily dismiss Hungerman and Sanborn’s CLRA
claims.” [148, 18 n.14.] Accordingly, the CLRA claims of Plaintiffs Hungerman and Sanborn are
dismissed. The Court encourages Plaintiffs to contiaueview the validity of their remaining claims as
the facts of this case continue to develop.

11



Comps. InG.29 F.3d 1244, 1248 (7th Cir. 1994) (Court’s esviis limited to the pleadings on a
Rule 12(b)(6) motion)188 LLC v. Trinity Indus., Inc300 F.3d 730, 735 (7th Cir. 2002) (noting
that the general rule is that “when additional ewick is attached [to] a motion to dismiss, ‘the
court must either convert the 12(b)(6) matimto a motion for summary judgment under
Rule 56 * * * or exclude the documents attachiedhe motion to dismiss and continue under
Rule 12 (citation omitted)).

Here, Defendant relies exclusively on thepagtion transcripts oflaintiffs Elder,
Kirsch, Rhyne, Eisen, Hungerman, Sanborn, anglé/in support of its argument that these
individuals are not “consumers” under the RA. The Court will exclude Defendant’s
references to those Plaintiffs’ depositions aodsider Defendant’'s motion based solely on the
allegations in the complaint. That leaves only Defendant’s arguments relating to Plaintiffs
Hardwick and Sullivan who, according to the conmilgourchased homes in which the allegedly
faulty part was already installed. [127, 1 17, 57.]

Beginning with the plain languagef the statute, in ordetio establish that one is a
consumer, one must alletfeat he or she “acquire[d], by purchase or lease, any goods or services
for personal, family, or household purposé&€al. Civ. Code § 1761(d). According to the
complaint, Plaintiff Hardwick “purchasedheme in which a Fluidmaster NO-BURST Line was
installed,” and Plaintiff Sullivan “purchasedhome in which a * * Fluidmaster NO-BURST
Line (B1F20) was installed.[127, 117, 57.] The complaint also says that Plaintiffs “are
consumers who purchased Defendant’s watgply lines for personal, family, or household
purposes.” [127, {1 197.] Thus, both individuals acquired their water supply lines in conjunction

with purchasing their homes. These allegations satisfy the plain language of the statute.

12



Defendant relies primarily o®&chauer v. Mandarin Gems of California, In23 Cal.
Rptr. 3d 233 (Cal. Ct. App. 2005), where the court held that the recipient of an engagement ring
was not a consumer under the CLR3ehauer23 Cal. Rptr. 3d at 241. The court concluded that
because the “[p]laintiff's ownerghiof the ring was not acquired asesult of her own consumer
transaction with defendant, and without an aseigm of [the original purchaser’s] rights, she
[did] not fall within the parameters alonsumer remedies under the [CLRAId. Defendant
likens Plaintiffs to the fiancée iBchauey arguing that neither enged (no pun intended) in a
consumer transaction. The Court is not persuaded.

The court’s conclusion iBchauemwas a straightforward application of the plain language
of the statute—because the plaintiff dict fipurchase or lease” the engagement ring, (her
fiancé purchased it and gifted it to her), she daic&tatutory standing. g Plaintiffs Hardwick
and Sullivan purchased their water supply liesonjunction with purchasing their hontes.
Granted, each purchase was part of a largeracsinog, but ultimately Plaintiffs did acquire their
water lines through a purchase, which both fesisthe plain language of the statute and
distinguishes them from the plaintiff Bchauer Seee.g, Nordberg v. Trilegiant Corp.445 F.
Supp. 2d 1082, 1095 (N.D. Cal. 2006) (CLRA’s regmient that the plaintiff “acquire” a
product does not “require[] affirmative or consci@aasion, let alone desire for thesubject to be
acquired”).

Perhaps the bigger question is whethesubsequenpurchaser of a product can be
considered a consumer for purposes of estaibh standing under theLRA, or whether the

claim lives and dies with the initial purchaseor example, if the original ring purchaser in

® The complaint says only that Plaintiffs Haidk and Sullivan purchased homes in which the
Fluidmaster water supply lines were installed. Toeplaint does not shed any additional light on the
chain of ownership preceding their respective pwseka-a chain that could include suppliers, retailers,
plumbers, and/or prior homeowners.

13



Schauerhad sold that ring to hiseighbor (instead of giftingt to his fiancée), would the
neighbor be considered a consumer? And, relatedbuld the original purchaser then cease to
be a consumer, or would both individuals reteemsumer status underetistatute? Neither the
statute nor the cases cited by the parfiddress these questions. At a minimuschauer
confirms that one can gain consumer statusuiljh assignment, which means that standing can
extend beyond the initial purchaser, at least in certain instances. Ultimately, while the notion of
allowing standing to pass from purchaser tochaser may raise a yellow flag, the Court is
satisfied—for pleading purposes and in lightt the liberal construction mandated by the
CLRA—that Plaintiffs Hardwick and Sullivan wa sufficiently alleged that they acquired
Defendant’s product through a purchase, tergutting them within the definition of
“consumers” under the Act.
b. Transaction

As to the “transaction” inquy, Defendant argues that becat®aintiffs did not transact
any business with Fluidmaster, their RA claims must be dismissed. [Seeg, 175, at 12
(“There are no allegations in tli@onsolidated Complaint that any of the Plaintiffs transacted
business with Fluidmaster. Accordingly, lackiag essential element of their purported CLRA
claim, these claims must be dismissed in thatirety.”).] As a reminder, the CLRA proscribes
certain acts and practices “unddwn by any person in a transactintended to result or which
results in the sale or leasegifods or services to any consnfi Cal. Civ. Code § 1770(a). The
CLRA defines a transaction as “an agreentmtiveen a consumer and another person.” Cal.
Civ. Code 8§ 1761(e). For purposes of Defendamtotion to dismiss, the relevant question

whether this “other person” must be Defendant.
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According to the complaint, Plaintiffpurchased their supply lines from home
improvement stores (Rensel, Rhyfeom a plumber (Wyble), or inonjunction with purchasing
a home (Kirsch, Sullivan, Hardwick). For cert&haintiffs (Ellefson, Eisen, Elder, Naef, Smith,
Larson), the complaint says generally that theychased a water supply line or had the water
supply line installed in theihome without providing any furthedetails about the underlying
transaction. Nonetheless, each Plaintiff altedghat he or she made an agreement with a

“person™?

(a plumber, a retailer, another homeowredc,) that resulted in the sale of goods
(Defendant’'s water supply line) to a consur(iie Plaintiff). Arguably,then, Plaintiffs have
satisfied the plain language ottktatute, liberally construed.

Defendant relies heavily d@reen v. Canidae Corp2009 WL 9421226 (C.D. Cal. June
9, 2009), where the court held that the pléintvho purchased dog food from a specialty
supplier, could not sue the dog food manufactbesause “[tlhe CLRA does not provide a cause
of action for consumers against the supplieg@bds and services to a retailer from whom the
consumer purchasedGreen 2009 WL 9421226, at *4. But a more-recent California case
rejected the so-called direct4tisaction requirement set forth@reen criticizing that opinion as
“cursory,” “unpersuasive,” and contrary tch& weight of the persuasive authorit@hilips v.
Ford Motor Co, 2015 WL 4111448, at *15 (N.D. Cal. July 7, 2015). Tileilips court
emphasized the CLRA’'s command that the statuiateepreted liberally, noting that “[ijt comes
as no surprise, then, that the vastjority of courts to address tissue have rejected [the direct-
transaction] argument, holding instieat a plaintiff need not allegedirect transaction with the

manufacturer” to state a CLRA claindl.; see alsd-alco v. Nissan N. Am., Inc96 F. Supp. 3d

1053, 1062-63 (C.D. Cal. 2015 He Court concludes that a manctiarer that is not the direct

19 The CLRA defines a “person” as “an individual riparship, corporatiorijmited liability company,
association, or other group, howeweganized. Cal. Civ. Code § 1761(c).

15



seller may be held liable for failure to disee material defects under the CLRA and UCL
*x* "), Tietsworth v. Sears720 F. Supp. 2d 1123, 1140 (N.D. Cal. 201pN{hen a plaintiff

can demonstrate that the manufacturer haduskx@ knowledge of a defect and the consumer
relied upon that defect, the CLRA'’s protection exie to the manufacturer as well, regardless of
whether the consumer dealt ditly with the manufacturer); Keilholtz v. Superior Fireplace
Co, 2009 WL 839076, at *3—4 (N.DCal. March 30, 2009)“Defendants fail to cite any
authority to support the propositi that a CLRA claim can be asserted only against defendants
who sell goods or services directly to consumgr3he Court finds these cases persuasive, and
rejects any bright-line asseti that all “transactions” musiccur directly with a product’s
manufacturer in order to fallithin the purview of the CLRA.

But while the Court confidently can rejeDefendant’s “direct-transaction” argument,
there still remains a question regarding whictirect transactions are sufficient to establish
statutory standing under the RA. Insight into this qué®n can be gleaned fro@hamberlan
v. Ford Motor Co, 2003 WL 25751413 (N.D. Calug. 6, 2003), where the court concluded that
consumers who purchased vehicles from autkdridealerships had statutory standing to sue
Ford Motor Company (the maradturer) under the CLRA, relying @m loose theory of agency
to bridge the gap between theanufacturer and the dealershig.; see alsdPhilips v. Ford
Motor Co, 2015 WL 4111448, at *14 (N.D. Cal. Jul, 2015) (statutory standing where
plaintiffs alleged that thegurchased vehicles from an authorized Ford dealership).

Defendantinterprets Chamberlan narrowly, arguing that itonly extends statutory
standing to instances where the temi®n in question occurs with authorizedagent, and
there is no allegation that re&i$ and plumbing companies are authorized agents of Fluidmaster.

In other words, under Defendant’s reading thé statute, only the direct purchasers of
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Fluidmaster's productse(g, retailers, plumbing supply companies, etapt individual
consumers, would have standiogsue Defendant under the CLRA.

The Court is not convinde Despite the fact th&hamberlannvolved a transaction with
the manufacturer’s authorized deahip, the court clearly stated that the relevant inquiry is
whether the manufacturer imtged its products to be so#&d the consumer leveChamberlan
2003 WL 25751413, at *8 (“Among the sales of gotasconsumers, that resulted from the
transactions in which Defendant engaged, wegestlbsequent resales of Subject Automobiles to
Plaintiffs.”). As theChamberlancourt put it, the [California] legislaire expanded the range of
illegal acts and praices to include thosaihdertaken by any personantransaction intended to
result or which results in the sale or lease aidgoor services to any consumer.” Nothing in the
language of the CLRA states that only a ddBnt who directly engaged in a completed
transaction with a plaintiff malye liable to that plaintiff.Id. at *7.

Perhaps the strongest langaaon the issue comes frdrossi v. Whirlpool Corp.2013
WL 5781673 (E.D. Cal. 2013), where the court weeyond the plain language of the statute in
holding that “where a manufacturer ha[s] esive knowledge of a defect and the consumer
relied upon that defect, the CLRA'’s protection exieto the manufacturer as well, regardless of
whether the consumer dealt ditly with the manufacturer.Rossj 2013 WL 5781673, at *10
(citing Tietsworth 720 F. Supp. 2d at 114Ghamberlan 369 F. Supp. 2d at 1144). While this
rule arguably runs afoubf the statutory text+e. it conflates the manufacturers initial
“transaction” of putting a product into the stream of commerce with the consumer’'s
“transaction” of purchasing the product fr@ome downstream seller—it does keep with the
statute’s demand for liberal mstruction and its goals opfotect[ing] consumers against unfair

and deceptive business practiced §roviding] efficient and econoical procedures to secure
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such protection.” Cal. Civ. Code 8 1760. Thatfas, items like water supply lines that are not
sold directly to consumers, the consumersehao recourse againgihe deceptive business
practice absent some concession for downstreachaser standing, and relying on retailers and
plumbers to sue is not a viable option considgthat homeowners arthe ones incurring the
damage. Thus, there are effiadgngains to be haldy allowing homeownert jump the queue
and sue the manufacturer directiather than involvig a slew of potentially disinterested
middlemen.

Here, despite conceding that they did notchase their water supply lines directly from
Defendant Fluidmaster (which does not seledily to consumers anyway), Plaintifis allege
that they purchased Defendanproducts from a “person,”nd that Defendant “possessed
exclusive knowledge of the defects and qualiytool issues” that rendered the supply lines
faulty, but nonetheless distributédeir products with the intewtn that they would be sold to
consumers. [127, 11 196-203, 269-70.] Defendannbgasited any authority where a similar
claim was dismissed at the pleading stage. Whligéntiffs will need to prove much more than
this to succeed on their CLRAa@in, Defendant has not convincdte Court that dismissal is
appropriate at this time. Defdant’s motion to dismiss Plaifis’ CLRA claim is denied.

3. CLRA and UCL Claims by Plaintiffs other than Kirsch and Rensel

Defendant moves under Rule 12(f) to strikenfr®laintiffs’ consolidated complaint all
references to the CLRA and California’s fdin Competition Law (“UCL") brought by named
Plaintiffs other than Rensel and Kirscipésifically, [127, 11 196, 2%12]), arguing that the
other Plaintiffs did not include such clainis their pre-MDL complaints, thus making it
inappropriate to include such claims in thenswlidated class action complaint. Defendant’s

motion is denied.
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Plaintiffs bring Counts One (CLRA) and ®WUCL) on behalf of1) a nationwide class
and, alternatively, (2) a Gfornia subclass. Plaintiffs Rensahd Kirsch are the only Plaintiffs
who raised CLRA and UCL claims in their und@ng complaint. In other words, if Plaintiffs’
consolidated complaint were a fully accurate reflection of the claims in the underlying
complaints, the CLRA and UCL claims would stk present, but onl?laintiffs Rensel and
Kirsch would bring those claims on béhaf the putative nationwide class.

As explained above, Plaintiffs’ consaigd complaint superdes the underlying
complaints for purposes of this MDL. Plaintiffdiscretion in adjusting pre-existing claims in
formulating its “consolidated” complaint is not asstricted as Defendant insists, especially
considering that these minor changes do not aleeistiope of the issues b@ decided in this
MDL proceeding or unduly benefit or prejudice aogrties. Had Plaintiffs wished to add an
entirely new claim, such an addition would reguieave of Court under Federal Rule of Civil
Procedure 15(a). But for efficiency reasons, tlher€concludes that such formal procedures are
not necessary here, and Defendant siomato strike is therefore deniéd.

C. Injunctive Relief

Defendant has also moved under Rule 12(bd§1lylismiss all of Plaintiffs’ claims for
injunctive relief, arguing that Plaintiffs haveot pled (nor could #y plead, based on facts
alleged in the complaint and in Plaintiffs’ depositions) any threat of injury sufficient to establish
Article 11l standing for such claims. A plaintifbears the burden of showing that he has standing
for each type of relief sought3ummers v. Earth Island Ins655 U.S. 488, 493 (2009). To

establish standing, a plaintiff mustosththat he or she suffered an injun fact, that the injury is

1 As a technical matter, if the Court ultimatelyterenines that there are issues of fact regarding
Defendant’s liability on PlaintiffsCLRA and UCL claims and thus remands these claims to their
transferor courts, all Plaintiffs other than Rehand Kirsch will need to amend their underlying
complaints to comport with the claims as they waesented in the superseding consolidated complaint.
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traceable to the defendant’s conguwand that the injury is likglto be redressed by a favorable

decision in the plaintiff's lawsuit.ujan v. Defenders of Wildlifé&s04 U.S. 555, 560-61 (1992).

Regarding claims for prospective injunctive reliefiptiffs must allege a threat of future injury

that must be “actual and imminemiot conjectural or hypotheticalSummers555 U.S. at 493.

“Past exposure to illej@onduct does not iitself show a present case controversy regarding

injunctive relief * * * if unaccompanied bgny continuing, present adverse effect3'Shea v.

Littleton, 414 U.S. 488, 495-96 (1974).

Defendant objects to the following six regtge for injunctive relief in Plaintiffs’

consolidated class action complaint:

1.

2.

3.

4.

A general statement at the outset ohiRtiffs’ consolidated complaint that
“Plaintiffs also seek injunctive religkequiring Fluidmaster to modify its unfair
and fraudulent practices so as to unifgrmtovide relief inaccordance with its
obligations under the law.” [127, 1 12.]

As part of Plaintiffs’ first cause oéction under the CLRA, Plaintiffs request,
“[pJursuant to Cal. Civ.Code 8§ 1780(a)(2), (3), @n(5), *** an order for
declaratory, equitable and/or injundivrelief prohibiting Fluidmaster from
continuing to engage in the methods, actspractices allegelerein.” Plaintiffs
also request “an order requig Fluidmaster to notifgonsumers who paid for the
defective water supply lines that Flulaster has remediated and changed the
design because of the latent defects.” [127, { 208.]

As part of Plaintiffs’ second cause oftiao under the Califoria UCL, Plaintiffs
request “declaratory, equitahland/or injunctive reliefequiring Fluidmaster to
stop their unlawful, deceptive, and unfaonduct, prohibiting Fluidmaster from
continuing to sell the defective watarpply lines; requiringnotice to the public
at-large of the design defects associat#ti these water supply lines and of the
availability of a remediated product, aalll other relief the Court deems just and
equitable.” [127, 1 222.]

As part of Plaintiffs’ fifteenth case of action under the lllinois Uniform
Deceptive Trade Practices Act, “PlaffitiSullivan and the lllinois Subclass
members seek injunctive relief against Defendant Fluidmaster based upon the vast
market share which Fluidmaster claims to have for replacement plumbing parts
and the extremely high likelihood thatettPlaintiff Sullivan and the lllinois
Subclass members may personally sufferrtutiarm to their real and personal

20



property from the failure of Fluidmees water supply lines in their homes,
business, and rentalqperties.” [127, 1 386.]

5. As part of Plaintiffs’ sixteenth cae of action under the Georgia Uniform
Deceptive Trade Practices Act, “Plafh Eisen and the Georgia Subclass
members *** seek appropriate injun@ relief to remedy [Defendant’s]
misconduct, along with other remedies damages available under O.C.G.A.
8§ 10-1-371et seq’ [127, 1 391.]

6. As part of Plaintiffs’ seventeenth @i of action under the Alabama Extended
Manufacturer’'s Liability Datrine, “Plaintiff Naef and the Alabama Subclass

members *** seek appropriate injun@ relief to remedy [Defendant’s]
misconduct, along with all other remedies or damages available.” [127, 1 403.]

The Court will address each request in turn.
1. Plaintiffs’ General Request ThatDefendant Modify Its Practices
At the outset of the consolidated complaiRtaintiffs provide anoverview of their
various claims, wherein they state their reqdes “injunctive relief requiring Fluidmaster to
modify its unfair and fraudulent practices sa@siniformly provide reliein accordance with its
obligations under the law.” [127, § 1Bgcause this statement isrfpaf the introduction to the
complaint and not a part of any of the 19 caudfeaction, the Court doasot interpret it as a
separate claim for relief. Defendant’s requeddismiss this “claim” is denied as moot.
2. Injunctive Relief Under the CLRA
Under the CLRA, any consumer who suffers dgenas a result of a violation of that Act
can sue to obtain, among other things, “[a]n orderiemg the methods, acter practices” in
guestion. Cal. Civ. Code § 1780(a)(2). From atugbry standing perspective, one need only
“suffer[] any damage” in order tbring a claim for prospective injunctive relief. But Defendant
argues that because Plaintiffs have already cedl#heir allegedly faulty water supply lines and
because they have not alleged any desire tchpaecDefendant’s products again in the future,
Plaintiffs have not pled a suffemt likelihood of future harm to gtify Article Il standing for the

requested injunctive relief.
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There is a split among district courts asmuether plaintiffs can pursue injunctive relief
on consumer protection claims where therglHs face no threat of future harra.g, where the
consumer is already aware of the allegedceptive advertising, wne the consumer has
already replaced the allegedlyufey product, etc.). Compar€oehler v. Litehouse, Inc2012
WL 6217635, at *6 (N.D. Cal. Dec. 13, 2013) (“If tBeurt were to construarticle Il standing
as narrowly as Defendant Advocates, federal tsowmould be precluded from enjoining false
advertising under California agumer laws * * *.” (quotingHenderson v. Gruma Corp2011
WL 1362188, at *7-8 (C.D. Cal. Apr. 11, 2011))), witlason v. Nature’s Innovation, In2013
WL 1969957, at *5 (S.D. Cal. May 13, 2013) (dissing injunctive claim because it was
“apparent that Plairfi ha[d] no intention of buying Defend#is * * * product again in the
future”). Other courts have debated whetherntiti$ raising consumer protection claims even
need to establish Artie 1l standing for eaclhemedy alleged. Compakanfer v. Pharmacare
UsS, Inc, --- F.Supp.3d ---, 2015 WL 6742201, at *13 (S.DL. Gkv. 4, 2015) (“Injunctive relief
is a remedy, not a cause of action sgbto a motion to dismiss.”), witRichardson v. L'Oreal
USA, Inc, 991 F. Supp. 2d 181, 192 n.10 (D.D.C. 20{3p]tanding is a jurisdictional
requirement demanded by Article Ill, which plairttumps the will of a state legislature that
consumers have injunctive remedies in fedeoalt for false or misleag represetations.”).

The Court agrees with thilason and Richardsoncases, which say that plaintiffs in
federal court must establish Artclll standing in order to pursuejunctive relief, regardless of
whether the plaintiffs areaising consumer protectioziaims. But to be cleags Judge Bates
noted inRichardson “finding that plaintiffs who will nevepurchase the product in the future do
not have standing to obtain injunctive relief [dpaot thwart consumer fraud statutes” because

plaintiffs may be able to bringuch claims in state court, and there are also various state and
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federal regulatory agencies that can be soticitetake action on consumers’ behalf to police
such wrongdoingsRichardson 991 F. Supp. 2d at 192 n.10 (citiBghn v. Boiron, In¢.2013
WL 3975126, at *4 (N.D. lll. Aug. 1, 2013)ee v. Am. Nat'l Ins. Cp260 F.3d 997, 1001-02
(9th Cir. 2001)).

Here, several named Plaintiffs allege adhi future injury. [See 127, § 333 (“Plaintiffs
Rensel and Wyble and the Arizona Subclass mesrber paid for water supply lines that pose
an immediate safety risk and will have to be repaired or replacded® 363 (“Plaintiff Sullivan
and the lllinois Subclass members * * * paid feater supply lines that pose immediate safety
risks and will have to be repaired or replacead); 8 386 (referencing the “extremely high
likelihood” that “Plaintiff Sullivanand the lllinois Subclass mees * * * may personally suffer
future harm”);id. 8§ 423 (“Plaintiff Hardwick and the New Hampshire Subclass members * * *
paid for water supply lines that pose an immedsatkety risk and will have to be repaired or
replaced.”).] In addition, Plaintiff Larson alleges that has two Fluidmaster water supply lines
installed in his home and that those syplptes suffer from inherent defectse(, a threat of
future harm from product failure). [127, § 87.]

Generally speaking, “even a small probabilityimbiry is sufficientto create a case or
controversy.”Vill. of Elk Grove Vill. v. Evans997 F.2d 328, 329 (7th Cir. 1993). And here,
Defendant acknowledges Plaintiffdlegations of future harm itheir consolidated complaint.
But Defendant points to Plaintiffsleposition transcripts as evidanthat all Plaintiffs (except
Larson) already replaced theallegedly faulty water linesthereby nullifying Plaintiffs’
allegations that they face amjreats of future harm. Begse Article Il standing is a
jurisdictional issuethe Court is eitled to look beyond the foucorners of the complaint to

assess the issue. Seqy, Perry v. Vill. of Arlington Heights186 F.3d 826, 829 (7th Cir. 1999)
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(“[wW]here standing is challenged as a factuatterathe plaintiff bear the burden of supporting
the allegations necessdnr standing with ‘competent proof.”).

Plaintiffs do not dispute that they all (except for Plaintiff Larson) have mitigated their
damages by replacing the allegetiylty water lines, but insteaatgue that “the vast majority”
of the class members “presumably do not kribat their Fluidmaster NO-BURST lines and
toilet connectors are deftive.” [148, at 26.] HowevePlaintiffs in a class action cannot rely on
unnamed plaintiffs to satisfy Articlgl’'s standing requirement. Sé&ratz v. Bollingey 539 U.S.
244, 289 (2003) (“[N]Jamed plaintiffs who representlass ‘must allegand show that they
personally have been injured, not that thgurin has been suffered by other, unidentified
members of the class to which they belong andoort to represent.” (citations omitted));
Payton v. County of Kane08 F.3d 673, 682 (7th Cir. 2002) (“Standing cannot be acquired
through the backdoor of dass action.” (citindAllee v. Medranp416 U.S. 802, 828-29 (1974)
(Burger, C.J., dissenting))).

Plaintiffs also point to Plaintiff Larsomyho has not mitigated his potential damagdes, (
he still has the allegedly faulty water lines al&d in his home), and argue that “[ijn a class
action, standing is satisfied if ltast one of the named plaifis] meets the rguirements.” [148,
at 24 n.15 (quotindries v. Az. Beverages USA L1287 F.R.D. 523 (N.D. Cal. 2012)]; see also
Kohen v. Pacific Inv. Mgmt. Co. LL.G71 F.3d 672, 676—77 (7th CR009) (noting tht it is
sufficient in a class action to have only “om@med plaintiff with standing, [because] one is all
that is necessary”). But even if Plaintiff Larduoas alleged a sufficient threat of future harm.,(

the potential rupture of his water supply linEs}hat allegation wouldnly be sufficient to

2 The Court offers no opinion at this time as to whether Plaintiff Larson’s alleged future harm is
“certainly impending,” as would be nessary to establish Article Il standinGlapper v. Amnesty Int'l

USA 133 S. Ct. 1138, 1147 (2013) (“[A]llegations of possible future injury are not sufficient.”); see also
Remijas v. Neiman Marcus Grp., LLZ94 F.3d 688, 692—-94 (7th Cir. 2015).
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establish Article Il standing foprospective injunctive relief ifthe relief sought would, if
granted, reduce the probabilitgf that alleged future harmvill. of Elk Grove Vill, 997 F.2d at
329. Here, there is a disconnect between the allegem and the requested relief. Specifically,
Plaintiffs request an ordepfohibiting Fluidmaster from caimuing to engage in the methods,
acts, or practices alleged herein,” and an ofdeguiring Fluidmaster to notify consumers who
paid for the defective water supply lines tRatidmaster has remediated and changed the design
because of the latent defects.” [127, { 208.] Meithf these injunctive measures, if granted,
would change the fact that Ri&ff Larson has allegedly faultyater supply lines in his home.
That is, even if the Court were to grant the exted relief, this wouldot reduce th@robability
of Plaintiff Larson’s alleged fute harm. Defendant’s request dessmiss Plaintiffs’ claim for
injunctive relief related to their CLRA claim is therefore granted, and the claim is dismissed
without prejudice.
3. Injunctive Relief Under the UCL

As part of Plaintiffs’ second cause of actiemder the California UC Plaintiffs request
“declaratory, equitable, and/or injunctive edlirequiring Fluidmaster to stop their unlawful,
deceptive, and unfair conduct, prohibiting Fluabter from continuing to sell the defective
water supply lines; requiring notide the public at-large of the sign defects associated with
these water supply lines and o€thvailability of a remediateproduct, and all other relief the
Court deems just arehuitable.” [127, 1 222.]

For the same reasons discussed above in rekatiBlaintiffs’ request for injunctive relief
under their CLRA claim, Plaintiffs (including Plaintiff Larson) haladled to allege a threat of
future harm that could be redied by the requested relief. Thidefendant’s request to dismiss

this claim is granted, and the ctais dismissed without prejudice.
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4, Injunctive Relief Under the IUDTPA

As part of Plaintiffs’ fifteenth cause oft&mn under the lllinois Uniform Deceptive Trade
Practices Act (which allows private suits for ingaive relief), “Plaintiff Sullivan and the Illinois
Subclass members seek injunctive relief mgfaDefendant Fluidmaster based upon the vast
market share which Fluidmaster claims have for replacement plumbing parts and the
extremely high likelihood that the PlaintiBullivan and the lllinois Subclass members may
personally suffer future harm to their real andspeal property from the failure of Fluidmaster
water supply lines in their homes, businessd aental properties.[127, § 386.] Plaintiff
Sullivan does not dispute that he has replaced the allegedly faulty water lines in his home, and he
offers no other explanation of why he faces*‘axtremely high likelihood"of future harm. At
this time, Sullivan’s allegation of future harm is both conclusory and implausible. Moreover,
absent any credible allegation of a threatfudire harm, the Court is unable to determine
whether the requested relief would remedy PFif&iullivan’s complaint. For these reasons,
Defendant’s request to dismiss this claimgsanted, and the claim is dismissed without
prejudice.

5. Injunctive Relief Under GUDTPA

As part of Plaintiffs’ sixteenth caus& action under the Georgia Uniform Deceptive
Trade Practices Act, “Plaintiff Eisen and theo@ga Subclass members * * * seek appropriate
injunctive relief to remedy [Dehdant’s] misconduct, along with other remedies or damages
available under O.C.G.A. 8§ 10-1-37dt, seq. [127, 1 391.] Plaintiff Eisen does not allege any
threat of future harm, plausible or otherwisea] #mus lacks Article Il gtnding to pursue a claim
for injunctive relief. Defendant’sequest to dismiss this alaiis granted, and the claim is

dismissed without prejudice.

26



6. Injunctive Relief Under AEMLD

As part of Plaintiffs’ seventeenth @ of action undeithe Alabama Extended
Manufacturer’s Liability Doctrine, “Plaintiff Naednd the Alabama Subclass members * * * seek
appropriate injunctive relief to remedy [Defentla] misconduct, along with all other remedies
or damages available.” [127, { 403.] Plaintiff Naefes not allege any threat of future harm,
plausible or otherwise, and thus lacks Artidlestanding to pursue a claim for injunctive relief.
Defendant’'s request to dismiss this claimgsanted, and the claim is dismissed without
prejudice.

D. Arizona Consumer Fraud Act

Defendant moves to dismiss Plaintiffs’ tftkl claim—Dbrought by Plaintiffs Rensel and
Wyble on behalf of the Arizona subclass—arguirgf there was no sale or transaction between
Fluidmaster and Rensel or Wyble. The ACFAgaribes certain acts or practices made by any
person “in connection with the sabe advertisement of any méandise.” Ariz. Rev. Stat. Ann.
§ 44-1522. Plaintiff Rensel purcéed his water supply line fromhome improvement store, and
Plaintiff Wyble purchased his gsrt of a service perforrdéoy a plumber. [127, 1 14, 81.]

Defendant relies oBullivan v. Pulte Home Corp290 P.3d 446 (Ariz. Ct. App. 2013),
where the court held that alssequent purchaser of a honmeild not sue the builder under the
ACFA because there was no saletransaction between the twSullivan 290 P.3d at 454,
vacated in part on other groun&sillivan v. Pulte Home CorB306 P.3d 1 (Ariz. 2013). But that
case is not directly on point here.Snllivan there was a clearly definable transaction that could
give rise to a @im under the ACFAi.e., the home builder’s sale of the home to the original
home buyer. But that sale was a simple, two-$tapsaction. Here, the aim of sale is more

complex, where the manufacturer uses various intermediaigs {ome improvement stores,
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plumbers, etc.) to get the produo its final destinationie. consumers). Now, if Plaintiffs
Rensel and Wyble had sold their homes (witefendant’s products &me), according to
Sullivan those subsequent homeowners would net e cause of actioagainst Fluidmaster
under the ACFA?2 But the Court is not convinced thaullivanshould be read so broadly as to
exclude indirect purchasers such as Plainfé&nsel and Wyble from stating a claim against a
manufacturer. See.g, Ariz. Rev. Stat. Ann. 8§ 44-1521.6 (defining “person” to include agents
and salesmen). While home improvement stares plumbing companies are not Fluidmaster’s
express agents (as an authorized auto dealasstu@ car manufacturerthey are the necessary
links in the chain between theanufacturer and the consumerspecially here where the
manufacturer does not sdifrectly to consumers.

Absent any on-point authority, the Court is matlined to dismiss Plaintiffs’ claim under
the ACFA. Defendant’s motion to disssi this claim is therefore denied.

E. lllinois Uniform Deceptive Trade Practices Act

Defendant argues that Plaintiffs’ fifteenttaich, brought by Plaintiff Sullivan on behalf
of the lllinois subclass, should be dismissed bec&udievan has not alleged that he is likely to
be damaged in the future, as required byItWeTPA. The Court alrady dismissed (without
prejudice) Plaintiffs’ claim fo injunctive relief under the IUDFA pursuant to Rule 12(b)(1),

and since the IUDTPA only allowsdividuals to sue for injunctiveelief, any further analysis of

3 This outcome, while seemingly different from the fate of Plaintiffs’ claims under the CLRA, stems
from the difference in purpose of those two consupnetection statutes. Specifically, the CLRA includes

a mandate stating that the provision is to be interpreted liberally in favor of consumers. Cal. Civ. Code
8 1760. The ACFA, on the other hand, is meawt ptovide injured consumers with a remedy to
counteract the disproportionate bargaining poafegn present in consumer transactioWdste Mfg. &
Leasing Corp. v. Hambicki900 P.2d 1220, 1224 (Ariz. App. Ct. 199Bunlap v. Jimmy GMC of
Tucson, InG.666 P.2d 83, 89 (Ariz. App. Ct. 1983). The Arizona legislature’s focus on the imbalance of
power in consumer transactions distinguishes the ACFA and the CLRA.
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statutory standing under Rule 1Z@)is not necessary. Howevéoy the sake of completion, the
Court will address the parties’ arguments.

The IUDTPA only allows consumers to sfg injunctive relief, and to state a claim
under that Act, plaintiffs mustllage a likelihood offuture harm—e., the Act applies only to
persons “likely to be damaged by a deceptinssle practice of another.” 815 ILCS 510/3;
Brennan v. AT&T Corp.2006 WL 306755, at *4 (S.D. Ill. FeB, 2006) (“Injunctive relief is
obtainable by an individual consumer where that consumer can allege facts that he likely would
be damaged by the defendant’s conduct in the futureldyyard v. Chi. Transit Auth.931
N.E.2d 292, 298-99 (lll. App. Ct. 201Qaffirming dismissal of UDTPA claim where plaintiff
could not demonstrate that he would likely d@maged by the defendant’s practices in the
future).

Plaintiffs do not dispute #ir need to plead a likelihood of future harm. Instead, they
argue that they accomplished that feat by rgisheir claim “based upon the vast market share
which Fluidmaster claims to have for repla@nt plumbing [parts] and the extremely high
likelihood that Plaintiff Sullivan and the lllineiSubclass members may personal suffer future
harm.” [148, at 29.] Plaintiffs’ argument is npersuasive. The requirents for stating a claim
under the IUDTPA are clear: Plaintiff Sullivan mustege facts that he is likely to sustain
damage in the future based on Defendant’s cdndRlaintiff has failed to do so. Accordingly,
Plaintiffs’ IUDTPA claim is dismissed without prejudice on this ground as well.

F. Georgia Unfair and Deceptive Trade Practices Act

Defendant also seeks dismissal under Ruld){&) of Plaintiffs’ sixteenth cause of
action under the GUDTPA, brought by Plaintiff Eisam behalf of the Georgia subclass, on the

grounds that Plaintiff Eisen has nalleged a harm that is likelto cause him damage in the
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future. This is another instance where the €Calneady dismissed pursuant to Rule 12(b)(1)
Plaintiffs’ claim for injunctive relief under thGUDTPA, and because the GUDTPA only allows
claims for injunctive relief, selber Grp., Inc. v. Dscrete Wireless, Inc90 F. Supp. 3d 1329,
1342 (N.D. Ga. 2015), further analysis under RiL2€b)(6) is not necessary. But again, for the
sake of completion, the Court watldress the parties’ arguments.

The GUDTPA only allows a cause of actidor those “likely to be damaged by a
deceptive trade practiceTri-State Consumer Ins. Co. exisNexis Risk Solutions In823 F.
Supp. 2d 1306, 1326 (N.D. Ga. 2011) (quoting. @@de Ann. § 10-1-373(a)); see also
Silverstein v. Procter & Gamble Mfg. CQ008 WL 4889677, at *4 (S.D. Ga. Nov. 12, 2008)
(“A plaintiff who demonstrates past harm, lldes not allege ongoing or future harm, has not
shown that he is likely to be damagedB)plinger v. First Multiple Listing Serv., Inc838 F.
Supp. 2d 1340, 1364 (N.D. Ga. 2012)pfaintiff must show that her she is “likely to be
damaged in the future” to have standingeek injunctive relief under the GUDTPA).

Here,Plaintiff Eisenalleges only past harm. [127, T 3®Plaintiff Eisen and the Georgia
Subclass membersave suffered harnas a result of purchasingnsafe and defective water
supply lines that were not merchantable.”).] Rtiffis argue that their allegation is based on
“Fluidmaster’'s claim of a vast market skaof replacement plumig parts and the high
likelihood that Plaintiff Eisen andther consumers will suffer future harm as a result of this
company’s deceptive and unfair practices.” [148, at 23.] This argument is not persuasive. Even if
Fluidmaster does have a vast market shareepfacement plumbing parts, that in no way
indicates a likelihood that PlaifftiEisen is somehow going to ®rmed by that market share.

In order to state a claim under the GUDTPA, PI#isisen must allege thaat some point in the
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future, he is likely to be dargad by Defendant’s deceptive trgol@actices. Plaintiff has failed to
do so, and thus Plaintiffs’ GUDTPAam is dismissed without prejudice.

G. Pennsylvania Unfair Trade Practices and Consumer Protection Law

In Plaintiffs’ nineteenth cause of actiothey allege that Cfendant violated the
Pennsylvania Unfair Trade Practices and Coregupmotection Law, 73 Pa. Cons. Stat. § 2@t-1
seq [See 127, 11 428-40.] In resporBlintiffs have voluntarily dimissed this cause of action.
[148, at 21 n.17.] Accordingly, Plaintiffs’ niteenth cause of action is dismissed.

H. Unjust Enrichment under California Law

Defendant moves to dismiss Plaintiffs’ urfjesrichment claim brought under California
law, arguing that California does not ognize a cause of action for unjust enrichment.

In California, “there is nota standalone cause of actidor ‘unjust enrichment”™—
instead, that term “is synomous with ‘restitution.””Astiana v. Hain Celestial Group, In¢&Z83
F.3d 753, 762 (9th Cir. 2015) (citimgurell v. Sharp Healthcarel08 Cal. Rptr. 3d 682, 699
(Cal. Ct. App. 2010)Jogani v. Superior Ct.81 Cal. Rptr. 3d 503, 511 (Cal. Ct. App. 2008)).
That being said, “[w]hen a plaifftalleges unjust enrichment, aurt may ‘construe the cause of
action as a quasi-contractach seeking restitution.’Td. (quoting Rutherford Holdings, LLC v.
Plaza Del Rey166 Cal. Rptr. 3d 864, 872 (Cal. Ct. Apf©12)). A quasi-congct claim is an
equitable claim alleging that the “defenddrds been unjustly conferred a benefit ‘through
mistake, fraud, coercion, or requestld. (quoting 55 Cal. Jur. 3d Restitution § 2); see also
McBride v. Boughton20 Cal. Rptr. 3d 115, 122 n.6 (Cal. @pp. 2004) (“Quasi-contract’ is
simply another way of describing the basis fa& ¢guitable remedy of restitution when an unjust
enrichment has occurred.”). The Court is inclined to follagtiana and interpret Plaintiffs’

unjust enrichment claim under I@arnia law as a quasi-contrackaim seeking restitution.
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One could argue that Plaintiffs’ equitable claim of unjust enrichment should be dismissed
as duplicative of Plaintiff's breach of contraatd fraud claims. But “there’s no rule against
inconsistent pleadings in * * * a single suiPeterson v. McGladrey & Pullen, LL.B76 F.3d
594, 597 (7th Cir. 2012) (quoting Fed. R. Civ. R)&) (“A party may state as many separate
claims or defenses as it has, neliass of consistency.”)); see aldstiang 783 F.3d at 762-63
(“To the extent the district court concludedithhe cause of action was nonsensical because it
was duplicative of or superfluous to Astianather claims, this is not grounds for dismissal
(citing Fed. R. Civ. P. 8(d)(2) (“A party may set @ubr more statementd a claim or defense
alternatively or hypothetically,ither in a single count or defse or in separate ones.”)hpop
Al Labs Inc. v. Gatfi 2015 WL 5158639, at *6—7 (N.D. Cabept. 2, 2015) (same). While
Plaintiffs’ unjust enrichment claim may eventualiye way to Plaintiffsbreach of contract and
fraud claims, Plaintiffs may plead in théeahative at this stage in the litigation.

Defendant’s motion to dismiss Plaintiffslaim of unjust enrichment under California
based on its argument that California law does recognize a cause of action for unjust
enrichment is denied.

IV.  Conclusion
For the foregoing reasorBefendant Fluidmaster's motion to dismiss [136] is granted in

part and denied in part.

Date: February 3, 2016 ;/
Robert M. Dow, Jr.

UnitedState<District Judge
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