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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRUSTEES OF THE CHICAGO
PAINTERS AND DECORATORS
PENSION FUND; TRUSTEES OF THE
CHICAGO PAINTERS AND
DECORATORS WELFARE FUND;
TRUSTEES OF THE CHICAGO
PAINTERS AND DECORATORS
SAVINGS FUND; TRUSTEES OF THE
CHICAGO PAINTERS AND
DECORATORS SCHOLARSHIP FUND;
and TRUSTEES OF THE CHICAGO
PAINTERS AND DECORATORS JOINT
COOPERATION TRUST FUND No. 14C 5701

Plaintiff s,
V.
NGM SERVINCES, INC.

Defendant

N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN District Judge:

On July 25, 2014, plaintéf Trustees of the Chicago Painters and Decorators Pension
Fund andits relatedfunds(collectively, the “Funds”) filed a complaint (*“Complaint”) (Dkt. No.
1 (“*Compl.”)) against defendant NGM Services, Inc. (“NGM”) pursuant to the Eraploy
Retirement IncomeSecurity Act of 1974 (“ERISA”). The Funds’ Complaint seeks an order
declaring NGM to be a successor or alter egahef now bankruptGeno’s Decorating, Inc.
(“Geno’s”), and an order requiring NGM to submit all necessary books and records to the Funds’

accountant for the purpose of determining whether orN®M is in compliance with its
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purported obligation to the Funds.

On August 4, 2014, the Funds moved for a default judgment and audit order (Dkt. No. 8)
based on NGM's failure to respond to the Complaint. On September 1, IRGM filed an
answer (Dkt. No. 10) denying every allegation in the Complaint, including atega
concerning the Funds’ identity, the identity of past and current officers of NGM emafs; and
the existence of material publicly available on NGM’s website) On September 16, 2014, at
the court’s instruction, NGM filed an amended ansffi@mended Answer”YDkt. No. 13(*Am.
Ans.”).) On September 23, 201the Funds moved for judgment on the pleadings and for an
auditpursuant to Federal Rule of Civil Procedure 12(c). (Dkt. No.RAdr.Xhe reasons explained
below, the Fundsnotion(Dkt. No. 15)is denied

FACTUAL BACKGROUND?

Until its bankruptcy filing on March 30, 2010, Geno’'s operated as a commercial,
residential, and industrial painting business. (Co&phAm. Ans.{ 3, 14.) On August 1, 2009,
Geno’srenewed itcollective bargaining and trust agreements with Paintersi®i€touncil #14
(the “Union”), which required Geno’s to make contributia@ashe Funds on behalf of Geno’s
employeesas Geno’s had done throughout its 14 years as a signatory contractor withathe Uni
(Compl. & Am. Ans. 1111, 7, 9.) Despite the agreemts, Geno’s failed to make the requisite
contributions between August 1, 2009 and November 30, 2009. (Compl. & Ans. T 10.) On
February 3, 2010, the Funds filed a lawsuit against Geno’s and its president and owner, Gene

Mondello (“Mondello”), to recover $13,256.63 in delinquent contributions, liquidated damages,

NGM is and always has been a Adnion employer. Its purported obligations to the Funds
stem from Geno’s alleged ERISA liability.

Unless otherwisstated all of the facts discussed below are undisputed by N@Gitisnded
Answer.



and audit costs. (Compl. f12.) See also Trustees of Chicago Painters and Decorators
Pension Fundi. Geno’s Decorating, IngNo. 10 C 717 (N.D. lll.) (Lindberg, J.)@eno’s T).

On March 17, 2010, two days after Geno’s answer to the Funds’ complaint was due,
NGM registeredor the first timeas an lllinois corporatiaf (Compl. Ex. A.) NGM, like Geno'’s,
provides commercial, residential, and industrial painting serv(i€Gsnd. & Am. Ans. § 19.)
Unlike Geno’s, NGM also provides handyman and snow removal services. (Am. Ans. § 17.)
NGM'’s businessaddress is the same as Gerfoisner business addres#d.(1 19.)Mondello is
NGM'’s president and owns and “undisclosed percentage” of N@MY 21.) NGM’s corporate
secretary is Mondello’s wifeNancy Mondella (Id.  22.) And Geno’s former phone number
now rings to NGM. Id. 7 20.)

On March30, 2010, thirteen days after NGMiscorporation Geno’sfiled for Chapter 7
bankruptcy (Id. 1 20.) One day later, on March 31, 2010, the district court granted the Funds’
request to dismiss all claims against Geno’s and entered a default judgmeesit gadello in
the amount of $13,256.68¢ce Geno’s,INo. 10 C 717 (Dkt. No. 12). On May 5, 201ie Funds
served Mondello with a citation to discover assets following@Gkao’s ljudgment.Geno’s |
No. 10 717 (Dkt. Nos. 14, 15). Mondello never respontted.

On June 4, 2010, the trustee closed Gebaiskruptcy case after reporting that he had
received no property or money fro®eno’sand had determined, after a diligent inquiry, that
there was no property available for distribution@eno’s creditors(Compl. & Am. Ans. § 23)

See also In re Geno’s Decorating, Int0 BK 13858 (Bankr. N.D. Ill Jurd, 2010) (Dkt. Na.

7, 8) The Funds'believeé that all of Geno’s supplies and equipment transferred to N@fdre

® NGM concedes thatomebodyegistered the company as an lllinois corporation, but denies

that Mondello was that somebody. (Ans. 1 13.)
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Geno’s filed for bankruptcy. (Compl. § 23GM does not deny the Furidallegation and
admits that “NGM may have purchased some assets from Geais. Aps. § 23.)

NGM continues to operate as a commercial, residential, and industrial painting servic
using Geno’s personnel, location, equipment, and phone number. (Compl. & Ans24Y) 19
Unlike Geno’s, howeve®\GM is a nonunion employer(ld. I 25.)On July 9, 2014, after more
than four years of inactivity, the Funds served NGM with a citation to discesatsan
connection with the default judgmeenteredagainst Mondllo in Geno’s | See Geno’s,110 C
717 (Dkt. Nos, 16, 17.) On July 25, 2014, following NGM's failure to respond to the citation, the
Funds fileda newaction—the actioncurrently before the courtseeking a declaration that NGM
IS a successor or alter ego of Geno’s, tnliable for Geno’soutstandingeRISA obligations.
(Compl. TA)

NGM’s Amended Answer admitted a number of the facts alleged in the Funds’
Complaint, prompting the Funds to move for judgment on the pleadings pursuant to Rule 12(c).

LEGAL STANDARD

In ruling on a Rule 12(c) motion that seeks to dispose of the case on its substantive
merits, “the appropriate standard is that applicable to summary judgmespt ¢xat the court
may ®nsider only the contents of the pleadingléxanderv. City of Chicage 994 F.2d 333,
336 (7th Cir. 1993). The court may also consider documents attachesferencedo the
pleadings,and the court may take judicial notice of matters of public reddnited Statew.
Wood 925 F.2d 1580, 1582 (7th Cir. 199BR)I well-pleaded allegations in the noamovant’s
pleadings must be taken as true, and all facts and reasonable inferencé®é®fadts must be

construed in the light most favorable to the imoovant. Alexander 994 F.2d at 336. Legal



characterizations of the facts by the moavant, however, are not bindingat’l Fid. Life Ins.
Co.v. Karaganis 811 F.2d 357, 358 (7th Cir. 1987).
ANALYSIS

Before evaluating the merits of the Funds’ motion, the court must address NGM'’s
contention that the court lacks subject matter over the Funds’ claim and that the &knds |
standing to sueNeither argument is availing.

NGM first contends that the court does not have jurisdiction in light of the UnitééelsSt
Supreme Court’s decisioBeacockv. Thomas 516 U.S. 349 (1996). IReacock the Supreme
Court held thatattemptsto hold corporate officers vicariously liable for their firms’ pension
debts invokestate law, not federal law, amederal courts therefore lack jurisdiction over efforts
to pierce the corporate vai pursuit of an ERISA judgmenid. at 354 But the Fund$ieredo
not seek to pierce the corporatEl between Geno’s and NGM becatisere never was any veil
between the two companigseno’s and NGM coexisted for only 13 days in 2010 and there is no
evidence before the court establishing that the two companies operated as eaé, tihstFunds
seek to hold NGM liable undeheoriesof successor or alter ego liabilitgpth of which are
claims fordirect—not vicarious—liability. See e.g, Bd. of Trsv. Elite Erectors 212 F.3d 1031,
1038 (7th Cir 2000)“[A] contention thaf is B's “alter ego” asserts th#& andB are the same
entity; liability then is not vicarious but diret The Funds claim against NGM is therefore one
for direct liability underERISA—a distinctly federal law-over which the court has jurisdiction
pursuant to 28 U.S.C. § 133ee Elite Erecte 212 F.3d at 1038 (“All liability under ERISA is
federal.”)

NGM next argues that the Funds lack standing to sue in light of Geno’s disahaige i

bankruptcy caseNGM'’s argumentwhich is really about preclusieanot standing—is similarly



opposite tovell-established Seventh Circuit law. @hicago Truck Drivery. Tasemkin, In¢.59

F.3d 48 (7th Cir. 1995), th8eventh Circuitaddressed the viability of an ERISA fund’s claim
against a successor corporation where the predecessor had filed for banKretey as here,

the defendant argudte bankruptcy proceediadoreclosed successor liability because creditors
should not be given a second opportunity for recovery after coming up short in the bankruptcy
proceedingld. at 50.The Seventh Circuit rejected that argument and concludetebatise the

very purpose of successor liability is to provide a second chiorceecovery, an intervening
bankruptcy proceeding should not havpea sepreclusive effect on an ERISA fund’s extipts

to hold the successor liable.

The remainder othe Seventh Circuit’'s holding ifasemkinhowever, illustrates why the
Funds here cannot meet the demanding stanafardview applicable to Rule 12(c) motions.
Although the Seventh Circuit refuséd grant bankruptcy proceedings tpher sepreclusive
effectNGM seeksa creditor’s ability(or inability) to recover against predecessor remains one
of the factors the court must consider in determining successor liaBagyTasemkirb9 F.3d at
50. $ecifically, the court cautioned against imposing liability on a successor when a predecess
could not have provided any relief when tiverlyingclaims aroseld. (citing Musikiwambav.
ESSI, Ing.760 F.2d 740, 751 (7th Cir. 1985Jhe court mustherefore consider the availability
of relief from Geno’s along with the other facts supporting successoeoegh liability.

Here, he only information concerning the availability of relief from Geno’s comemf
the docket of Geno’s bankruptcy case, and that information does not support the relief gought b
the Funds. Geno’s bankruptcy trustee found no aaseatkbleto distribute toGeno’screditos,

a group that would have included the Funds had plaetycipaed in the bankruptcy proceeding.

The Funds chose not tparticipate, and perhaps that is wthe Complaint is devoid of



allegations concerning Geno’s financial condition during the relevant time Jekisit stands,
thereno information before the court supportitite Funds’ ability to recover frof®eno’s in
March 2010. The dearth of information is presumably why the Funds also ask this court to orde
an audit oNGM, but that approach puts thartbefore thehorse.The Funds cannot rely on the
result of afuture audit to support their argument that Geno’s could have paid its ERISA
obligations before transferring “some” of its assets to NGM. In ruling offrtinels’ Rule 12(c)
motion, the court must draw all inferences in favor of NGM, including the inferdvatetle
Funds could not have recovered against NGM’'s predecessor. The audit the Fundslseek is t
very purpose of discovery. It may be that Geno’s transferred all of its ass&&M to
circumvent ERISA ando resurrect an identical business. But that is a question to be answered
during summary judgment or trial, not through a judgment on thadings where the facts are
in dispute.

The remaining factors the court must consider in determining successor oegater
liability likewise require discoveryThe facbrs supporting successor liability includdnether
“[a] there has been a substantial continuity of the same business operdijoti®e hew
employer uses the same plant; [c] the same or substantially the same weris fmployed; [d]
the same jobs exisinder the same working conditions; [e] the same supervisors are employed;
[f] the same machinery, equipment, and methods of production are used; and (g) the same
product is manufactured or the same service [is] offered .” Int'l Union of Operating
Engineers, Local 150, AFCIO v. Centor Contractors, In¢.831 F.2d 1309, 1312 (7th Cir.

1987)(internal citations and quotations omitte@mnilarly, in determining whether a company is

* As discussed above, the Funds chose to take a judgment against Mondello personally, as

authorized by ERISA, and dismiss the claims agaiestoG.
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the alter ego of its predecessor, the court considers “whether d@veyshbstantially identical
management, business purpose, operation, equipment, customers, supervision, and ownership.”
Barkerv. A.D. Conner InG.807 F. Supp. 2d 707, 721 (N.D. Ill. 2011) (Dow, J.).

Although NGM admits that it performs servicgilar to those performed by Geno’s,
has the same President, and operattdee same location, the court lacks information concerning
the two companies’ customers, workforce, assets, and owner$igguestion of ownership, in
particular, illustrates theeed or discovery in this case. NGM's Amended Ansvegaites that
Mondello is “an owner ofan] undisclosed percentage of ownership” of NGM. (Am. Ans. § 21.)
NGM'’s responsds undoubtedly frustrating for the Funds; Mondello’s stake is “undisclosed”
because NGMuas deliberately refused disclose itOna Rule 12(c) motiorhoweverthe court
mustpresumethat Mondello and his wife do not own a large enough share of NGM to support
holding NGM liable for Geno’s debt&acts learned in discoverlgy contrast, would supersede
the court’s required presumption and will inform counsel as to the nabge of NGM’s
formation ownership, and operationdn Tameskinthe case the Funds urge the court to follow,
the Seventh Circuit held that because of “the myriad factual circumstances and légptlsaon
which [successor liability] can arise . . . emphasis on the facts of each case assitisaris
especially appropriateTameskin59 F.3d at 48. That holding applies with equal force hate
illustrates why judgmat on the pleadings, fahe plaintiff, is rarely appropriate given the factual

inquiries necessary to determine successor or alter ego li&biling Funds here have not

> And perhaps the origins of NGM’s name. The court observes that one possibiligt is

“NGM” is a combination of Nancy and Gene Mondello’s first initials along with their joint
last initial.

®  The Funds have not provided, and the court through its own research has not discovered, any

case in this circuit determining the question of successor or alter ego liabilgyanof a
plaintiff on a Rule 12(c) motion.



presented sufficienindisputed facts for the court to make a determination on the question of
successor or alter ego liabilitrhe Funds’ motion for judgment on the pleadings pursuant to
Rule 12(c) mustherefore be denied

CONCLUSION

For the reasons explained above, the plaintiff Fundsdtion for judgment on the
pleadings and for aut [15] is denied. The court requests that counsel for the parties meet and
confer pursuant to Rule 26(f). The court further requests that counsel filet&gom 52 by
1/22/2015. This case is set for a report on status and entry of a scheduling order at 9d®0 a.m
1/292015. The parties are strongly encouraged to discuss a global settlemenpassiogithe
claims in this case, as well a®nparty GeneMondello’s anddefendantNGM'’s failures to

respond to the outstanding citations to discover assets in Case No. 10 C 717.

ENTER:

JAMES F. HOLDERMAN
District Judge, United States District Court

Date:December 22, 2014



	MEMORANDUM OPINION AND ORDER
	FACTUAL BACKGROUND1F
	LEGAL STANDARD
	ANALYSIS
	CONCLUSION

