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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KEITH PINKLEY,

Petitioner,
V. No. 14 C 6180
KIM BUTLER, Warden, Judge Virginia M. Kendall
Menard Correctional Center,
Respondent.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Petitioner Keith Pinkley is incarcerated tae Menard Correctioh&Center in Menard,
lllinois, in Warden Kim Butler’'s custody. [1] Pirdy is serving an eightyear sentence for first
degree murder, attempted first degree murder agigdavated discharge of a firearm after a jury
convicted him of firing a gun inta bus in an attempt to kiDerrick White that instead hit
Walter Stephenson, killing him. (Dkt. 27-1, ExtiB, at 31-32 { 17; Dkt. 27-1, Exhibit C, at
53-54.) Pinkley petitions the Court for a writ of habeas corpus pursuant to 28 U.S.C. § 2254
alleging that Constitutional violations occurrédring his trial and @peal, and because he
alleges that he is innocent. nRiey has either proderally defaulted his eims or they rely on
independent and adequate state grounds so his habeas petition is dismissed.

PROCEDURAL HISTORY

A jury convicted Pinkley in 2008 of the firslegree murder of Walter Stephenson, the
attempted first degree murder of Derrick White, agdravated discharge affirearm. (Dkt. 27-
1, Exhibit A, at 1.) Pinkley and White’s families had been feuding throughout the day, and when

White boarded a bus to leave the area, Pinkmyght him out and fired his gun into the bus,
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killing Stephenson. Pinkley appedlhis conviction to the lllinsi Appellate Court for the First
District, arguing that he was dexi a fair trial because: (1) thétrcourt denied him an impartial
jury in violation of lllinois Supreme Court Rule 431(b) aRéople v. Zehr469 N.E.2d 1061 (lll.
1984); (2) the prosecution repeatedly showed ferdiant Freddie Guise’s videotaped statement
in an improper use of hearsay testimo(®) the prosecution impeached Guise with a non-
testifying doctor’s report, allegedly in violatiai Illinois law and the Confrontation Clause; (4)
the trial court admitted Laumc Reynolds’'s grand jury testony; and (5) the trial court
improperly excluded Reynolds’s pri@onsistent statement.ld( at 10-22.) On November 3,
2010, the lllinois Appellate Courtfained Pinkley’s conviction. I(l. at 1-2.) Pinkley filed a
petition for leave to appeal (“PLA”) in the lllinpiSupreme Court. (Dkt. 27-2, Exhibit H, at 74.)
In his PLA, Pinkley sought reversal only on the basis that the prosascuepeated use of
Guise’s videotape and the use of Reynolds’sdjjary testimony denied him a fair trialld( at
88.) The lllinois Supreme Court dediPinkley’s PLA on January 26, 201d.(at 118.)

Pinkley then filed apro se post-conviction petion pursuant to725 ILCS 5/122 on
August 15, 2011. (Dkt. 27-12, Exhibit W, at 38, 43-6Bipkley asserted a violation of his right
to a fair trial, alleging his inability to confromne of the withesses;dtstate’s alleged use of
false statements and unfair burden shifting wsiclg statements; and insufficient evidence to
show guilt beyond a reasonable doubid.)( He also argued ineaf€tive assistance of trial
counsel on the grounds that traunsel failed to: investigate and develop his claims; challenge
the prosecution’s suppression of exculpatory ené#; ensure the ability to confront and
examine Derrick White; object to the Prosecutorsoimnect reference to the victim’s last name
as “Stevenson,” as opposed to “Stephenson”; challenge the state’s failure to prove guilt beyond a

reasonable doubt; and pursue additional withesg&kt. 27-12, Exhibit W, at 62-63.) The



Circuit Court dismissed his post-conviction attask‘frivolous” and “patetty without merit” on
November 18, 2011. Pinkley timely filed a notice of appeal on December 20, 2011. (Dkt. 27-1,
Exhibit B, at 32, 1 19.) On February 11, 2013)kiay appealed the Circuit Court’s decision
with counsel, but on new grounds: that trial counsel provided ineffective assistance by failing to
impeach witnesses Vadalia and Shameka Peppersneihsistent statements that they gave to
the police regarding Pinkley’s clahg. (Dkt. 27-3, Exhibit I, ab; Dkt. 27-1, Exhibit B, at 25-
26, 11 1-2.) The lllinois Appellate Court for the Fidsstrict affirmed the Circuit Court’s denial
of post-conviction relief on March 3, 2014, finditigat Pinkley did nopresent “an arguable
basis” for establishing ineffecvassistance of counsel, nor fatd support his argument that
counsel’s representation prejudicBahkley at trial. (Dkt. 27k, Exhibit B, at 38-40.) Pinkley
filed apro sePLA with the lllinois Supreme Couan March 14, 2014, againqaring ineffective
assistance of trial counsel for faguto impeach these two withesseSedDkt. 27-3, Exhibit I,
at 5; Dkt. 27-3, Exhibit L, at 129, 154-160.) [ether claimed that the counsel who assisted
Pinkley with the appeal of his post-conviction petition provided ineffective assistance by failing
to amend the appeal with several additional ineffective assistance of counsel claims that Pinkley
wished to argue against his triznd direct appel counsel.S€e id. On May 28, 2014, the
lllinois Supreme Court denied Pinkley’s post-cmtion PLA. (Dkt. 27-3 Exhibit L, at 164.)

The Court received Pinkleysro sepetition for a writ of habas corpus pursuant to 28
U.S.C. 8§ 2254 on August 11, 2014. [1] In his febtlpadition, consistent with his direct appeal
to the lllinois Appellate Court fothe First District, Pinkley clais that he was denied: (1) his
Fifth, Sixth, Eighth, and Fourteenth Amendmeghts where the trial court failed to question
jurors on thezehr principles, as well as his right to arf&rial due to the state’s (2) improper use

of hearsay evidence, namely the prosecutiopfgeated use of codei@gant Freddie Guise’s



videotaped statement and a report by a non-testifying doctor to impeach Guise and (3) improper
use of prior statements made in grand jusfiteony by Laurice Reynolds, along with the failure
to admit Reynolds’s complaint of police abuss a prior consigtestatement. Ifl. at 9-14.]

Moreover, as in hipro sepost-conviction petition, Pinkley claims that his right to a fair
trial was denied because: (4) the jury wasdidsy remarks improperly made by the Prosecutor
during closing statements abotlite Defendant’s witnesses lying; and (5) the jury was not
properly advised on the burden of proof dgrithe Prosecutor’s closing statementil. &t 13,
15-17.] In his federal petition, Pinkley initiatesichs to a violation of his Sixth and Fourteenth
Amendment rights due to: (6) the trial judgegiartiality based on his earlier work as a
prosecutor. Further consistent with pi® sepost-conviction petition, Bkley raises claims to
(7) his actual innocence, arguing a lack of e#tses who could identify him as the guilty party
and alleging the ability to produce an affrdafrom a witness who can prove Pinkley’s
innocence. Additionally, Pinklegrgues ineffective assistanceaofunsel regarding both (8) his
trial counsel, for failure to raise Fourth Amendrneearch and seizure issues; to object to the
prosecutor’s closing argument) raise issues in a post-frimotion; to suppress witness
testimony; and to interview key witnesses, andhi@ counsel on direct appeal, for failure to
raise all meritorious claims as set forth in Claims 448. dt 18-28.]

On August 11, 2014, Pinkley moved this Courtstay habeas proceedings so that he
could exhaust his claims through a successive-gastiction petition in state court. (Dkt. 3.)
This Court stayed the case on September 29, 2@hling Pinkley’s anticgted post-conviction
proceedings. (Dkt. 6.) On December 5, 2014, Binkisked for an extension of time to proceed
with his successive post-convictipetition in state court. (Dkt. 8.)n a letter dated October 1,

2015, he “concedel[d] that he has not yet exhaustee sburt remedies as to all claims raised in



his habeas petition.” (Dkt. 13.) He asked for more time to ohféghavits from one witness in
order to proceed with his successive post-conviction petititch) ©On October 15, 2015, this
Cout granted Pinkley’s motion for extension ofé and continued to stay the case. (Dkt. 14.)

On March 14, 2016, Pinkley again moved to egtéme to proceed with his successive
post-conviction petition because helheet to file it. (Dkt. 18.) Heaid that he had not yet filed
his state petition because he could not get d bbkthe witness whose affidavit would provide
the evidence needed to substaantiais actual innocence claimld{ Again, the Court granted
Pinkley’s motion to extend timand stayed his habeas claim April 5, 2016. (Dkt. 22.) The
Court ordered Pinkley to notify the Court by A6, 2016, if he wished to proceed with his
exhausted claims and also arefd the Defendant’s response dyyeJune 6, 2016, with Pinkley’s
reply due July 5, 2016. (Dkt. 21; Dkt. 22.)

On May 2, 2016, Pinkley notified the Court theg wished to proceed with his claims,
and moved for attorney represdiga. (Dkt. 23; Dkt. 24.) Findig neither that Pinkley’s claims
required an evidentiary hearingrpuant to 18 U.S.C. 8§ 3006A(a)(B), nor that the interest of
justice required it, the Court dei Pinkley’'s request for attap representation. (Dkt. 25.)
Following this, Respondent Kimberly Butler, Wardat the Menard Correctional Center, filed
an Answer on May 25, 2016. (Dkt. 26.) On Ju]y2016, Pinkley again moved to extend time.
(Dkt. 29.) Having granted numerous extensiond given Pinkley over two years to file his
successive post-conviction petition, the Court graftiedtley a final extension of time to file a
reply or decide how he wanted to proceed by August 13, 2016. (Dkt. 30.)

On August 25, 2016, Pinkley notified the Courattihe did not intend to respond to the

State’s Answer. (Dkt. 31.) In¢hmore than two years since Piklifiled his petition for habeas



relief, he did not file a successive post-convictpatition in state court. (Dkt. 32.) The Court
now considers Pinkley’s petitionrfoelief pursuant to 28 U.S.C. § 2254.

DISCUSSION

A. Claim 1 and Claims 4-9 of Pinkley’sHabeas Petition Procedurally Default

Before a federal court will consider clainy a federal habeas petitioner, he must
exhaust his state remedies in ortiegive the State the chancectmrect alleged violations of its
prisoners’ federal rightsSee28 U.S.C. § 2254(b)(1)(AX’Sullivan v. Boerckel526 U.S. 838,
844-45 (1999);,Cheeks v. Gaethb71 F.3d 680, 685 (7th Cir. 2009) (citations omittedh
particular, a habeas petitioner must fully andlyagresent his federal @ims through one full
round of state court review before files his federal habeas petitio®ee Mulero v. Thompson
668 F.3d 529, 536 (7th Cir. 2012). A petitioner chadiag his conviction in lllinois must have
first “appealed to the Illinois Appellate Courtdapresented the claim in a [PLA] to the lllinois
Supreme Court."Guest v. McCanm74 F.3d 926, 930 (7th Cir. 2007If. a petitioner exhausts
state court remedies but fails pooperly assert his federal clairas each level of review, those
claims are procedurally defaulte@oercke] 526 U.S. at 848)Voods v. Schwarts89 F.3d 368,
373 (7th Cir. 2009). Any claim that could halveen raised on direct appeal, but was not, is
barred. People v. Blair831 N.E.2d 604, 614-15 (lll. 2005). Sinmlig any claim that was raised
or could have been raised @anpost-conviction petition cannot Ibaised in a successive post-
conviction proceeding unless the petitioner aske of the court after demonstrating good
cause for not initially asserting the claim asttbws prejudice stemmirfgom that failure. See
725 ILCS 5/122-1People v. ThompspB90 N.E.2d 1119, 1126 (lll. App. Ct. 2008). Claims
that petitioner failed to raise airect appeal or in post-conviction proceedings, or otherwise

where petitioner failed to present the claim te #tate court and the state court would find it



procedurally barred, pcedurally default. See Coleman v. Hard$28 F.3d 314, 318 (7th Cir.
2010);Bolton v. Akporg730 F.3d 685, 696 (7th Cir. 2013).

Here, Pinkley failed to prese@laim 1 and Claims 4-9 through a complete round of state
court review. On direct apped&linkley raised his righto question prospectvjurors about their
understanding that a defendant need present evidence, as welltas right toquestion jurors
on theZehr principles (Claim 1). (Dkt. 27-1, Exhibk, at 1.) However, Pinkley did not raise
this issue on his subsequent PtoAthe lllinois Supreme Courtnd thus procedurally defaults on
this claim. (Dkt. 27-2, Exhibit H, at 88.pee Boerckelb26 U.S. at 848Mulero, 668 F.3d at
536;Wo00ds$589 F.3d at 373Guest 474 F.3d at 930.

Similarly, Claims 4-9 have not undergonecamplete round of ate court review.
Pinkley did not raise Claim4-9 on direct appeal. SeéeDkt. 27-1, Exhibit A, at 1.) Nor does
Pinkley raise his claim to aanfair trial based on judicial & (Claim 6) on post-conviction
petition. SeeDkt. 27-12, Exhibit W, at 38, 43-68; DK27-3, Exhibit I, at5; Dkt. 27-3, Exhibit
L, at 129, 154-160.) On his post-conviction petitfonrelief, Pinkley raied a violation of his
right to a fair trial alleging the denial of an inmpal jury (Claim 4), the failure to provide a fair
explanation of the reasonable dostlndard (Claim 5), and inffigient evidence in the face of
his actual innocence (Claim 7), but he did nigeahese claims on his subsequent PLA to the
lllinois Supreme Court. See id. Further, Pinkley claimed inefféve assistance of appellate
counsel (Claim 9) on his post-conviction PLAtke lllinois Supreme Cotirbut did not include
this in his post-conviction pébn to the Circuit Court. I(l.) Pinkley’s ineffective assistance of
trial counsel (Claim 8) faces a more nuancedlehge. Pinkley raised i general claim at each
stage of his post-conviction petins. However, Pinkley presin different grounds in his post-

conviction petition to theCircuit Court than in his appeal the the lllinois Appellate Court for



the First District or his PLA tehe Illinois Supreme Court, which also differs from the grounds
he provides in the federal habgaatition at hand. In his posbtaviction petition, Pinkley argued
ineffective assistance of trial counsel by alleging that trial cduf@asled to fuly develop his
claims, challenge the suppression of exculpatngence, allow Pinkley to confront Derrick
White, point out the Prosecutor’s error in spellihg murder victim’s last name as “Stevenson,”
challenge the state’s failure to prove guo#yond a reasonable doubt, and pursue additional
witnesses. (Dkt. 27-12, Exhibit Vét 62-63.) However, in higost-convictionpetition appeal
and PLA, Pinkley pivoted and argued ineffectigsiatance of trial counseh separate grounds.
He stated that counsel failed to impeaeftnesses Vadalia and Shameka Peppers with
inconsistent statements that they gavth@opolice regardinginkley’s clothing. $eeDkt. 27-3,
Exhibit I, at 5; Dkt. 27-3, Exhibit L, at29, 154-160.) Because Pinkley provided grounds in his
post-conviction appeal and PLSeparate from the grounds lgave in his post-conviction
petition to the Circuit Courthe failed to exhaust eitheramds through a complete round of
state court review. SeeMulero, 668 F.3d at 536 (where differe grounds for ineffective
assistance of counsel at different review stdgisd to preserve clai for habeas review).

In the two years since he filed this habeasw|ahis Court has stayed proceedings so that
Pinkley could ask leave of stateurt to file a successive pastnviction petition, as Pinkley
requested and amticipated. $eeDkt. 3; Dkt. 32.) Pinkleyhas not filed a successive post-
conviction petition. (Dkt. 23; DkB2.) Rather, Pinkley told thiSourt that he wanted to proceed
with this habeas petition on the claims that had been exhaustdd. Therefore, without
presenting any of Claims 4-9 for complete stadew, Pinkley procedurally defaults on these

claims and cannot seek habeas relief on these gro8wis Boerckeb26 U.S. at 848Mulero,



668 F.3d at 536\Woods 589 F.3d at 373Coleman 628 F.3d at 3183olton 730 F.3d at 696;
Guest 474 F.3d at 93@lair, 831 N.E.2d at 614-19:hompson890 N.E.2d at 1126.

A federal court may hear a habeas petititmprocedurally defaulted claim under two
exceptions: if he can demonstrause and prejudice for the defaol demonstrate that failure
to consider the claim will result in a fundamentakcarriage of justice because he is actually
innocent See McQuiggin v. Perking33 S. Ct. 1924, 1931 (2018)rockett v. Hulick542 F.3d
1183, 1193 (7th Cir. 2008). A defendant must pteview evidence to support a claim of actual
innocence in order to ameliorateethrocedural bao his claim. McQuiggin 133 S. Ct. at 1928;
see Schulp v. Del®13 U.S. 298, 324 (1995). A petitioner’s failure to raise an argument for
either precludes a federal court from considering a defaulted clsioQuiggin 133 S. Ct. at
1931. Here, Pinkley makes no attempt to show cause for his failure to present each of his federal
claims through one full rounaf state court review.Seel, at 22-23.] Nodoes Pinkley provide
any new evidence to substantiate his claim taaahnocence, so proderal default cannot be
excused on these grounds. He alleges his inno@rtelaims that he cgmrovide an affidavit
and testimony from an additional witness who caigle evidence that he actually innocent,
but has had over two years totaib this evidenceral fails to do so in this petition. Id[]
Pinkley’s petition thus fails to fall under eithef these two exceptions, so these claims remain
procedurally defaulted and the Court will not consider them.

B. Claims 2 and 3 of Pinkley’s Habeas Petitin Procedurally Default in Part, and Rely
on Independent and AdequateState Grounds in Part

A petitioner can also procedurally defahis claim based on ingendent and adequate
state grounds if he fails to comphjth relevant state procedurailes, and the state court refuses
to adjudicate the claimSee Cone v. Belb56 U.S. 449, 465 (2009 rockett v. Butler807 F.3d

160, 167 (7th Cir. 2015) (quotation marks and @tatbmitted). Again, such procedural default



precludes federal court review afpetitioner’'s habeas claim§ee Mulerp668 F.3d at 536. In
particular, a state’s forfeiture rules relydependently and adequately upon state laBee
Kaczmarek v. Rednou27 F.3d 586, 592 (7th Cir. 201@zabo v. Wal|s313 F.3d 392, 395-96
(7th Cir. 2002). lllinois has established that defendants forfeit claims for appeal where they falil
to contemporaneously object or move on the issue post-8ed e.g.Kaczmarek 627 F.3d at
592-93;Miranda v. Leibach394 F.3d 984, 995-97 (7th Cir. 2009Reviewing claims for plain
error does not revive anh@rwise forfeited claimSee id.394 F.3d at 992.

Pinkley provides two grounds for his claim to alation of his right taa fair trial due to
the state’s improper use of hearsay evidence (Claim 2). First, Pinkley looks to what he deems
the repetitive use of Guise’s videotaped statement, which he says prejudiced his trial. Regardless
of whether the evidence would hasenstituted hearsay or prejadd his trial, Pinkley forfeited
this claim by failing to preserve this issue &mpeal through contemporaneous objection or post-
trial motion. GeeDkt. 27-1, Exhibit E, at 114; Dkt. 27-2, Exhibit G, at 1&¢e Kaczmarel627
F.3d at 592-93Miranda, 394 F.3d at 995-97. Even thoutite appellate court reviewed the
issue for plain error, this didot revive Pinkley’s claim.See idat 992. The forfeiture finding
relies independently and adequately on lllinovg, lso the Court need not rule on the matteee
Kaczmarek627 F.3d at 5925zabg 313 F.3d at 395-96. Since lllinaleclines to adjudicate the
matter based on its laws, Pinkley’s failure to earlier raise the issue of the prosecution’s repeated
use of the Guise videotape likewise precludes@uasrt from hearing Pinkly’s habeas claim in
this regard. See Conegb556 U.S. at 465Crockett 807 F.3d at 167Mulero, 668 F.3d at 536.
Pinkley also points to ghprosecution’s use of a report by@n-testifying doctor that was used
to impeach Guise as evidence that he was deaiddir trial. Butas discussed, to avoid

procedural default a defendant must raise areisst only on direct appehblt also in his PLA
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to the lllinois Supreme CourtSee Boerckeb26 U.S. at 848Mulero, 668 F.3d at 536)Voods
589 F.3d at 373Guest 474 F.3d at 930. Despite raising tlasue in his direct appeal, Pinkley
did not raise it in his PLA. SeeDkt. 27-2, Exhibit H, at 88.) Without showing cause or the
fundamental miscarriage of justice that wouldnspire, Pinkley procedurally defaults on this
basis for his claim as wellSee McQuiggin133 S. Ct. at 1931Crockett 542 F.3d at 1193.
Pinkley therefore cannot rely on Claim 2 as ¢nounds for his petition for habeas relief.

In Claim 3, Pinkley asserts habeas relief for@ation of his right taa fair trial based on
the use of prior statements made in gramg jastimony by LauricdReynolds, as well as the
failure of the trial court to admit Reynolds’siqar consistent statement on police abuse. By a
similar logic, this claim also fails. Pinkley ferted his claims related to the use of Reynolds’s
grand jury testimony because he did not contem@anasly object to this issue at trial, nor did
he include this issue ia post-trial motion. SeeDkt. 27-1, Exhibit E, at 121-22; Dkt. 27-2,
Exhibit G, at 14.)See Kaczmarel627 F.3d at 592-93fliranda, 394 F.3d at 995-97. Again, the
appellate court’'s reviewing this issue for plarror did not revive Pinkley’s claim, and the
forfeiture grounds preclude this Court from hiegrPinkley’s petition fo habeas relief on these
grounds. See idat 992;Kaczmarek627 F.3d at 5925zab¢ 313 F.3d at 395-9& one 556 U.S.
at 465;Crockett 807 F.3d at 16Mulero, 668 F.3d at 536. Furthé?inkley failed to include the
issue of Reynolds’s prior contgait statement on police abuséhia PLA to the lllinois Supreme
Court, and therefore procedurallyfaelts on these grounds as welSe€Dkt. 27-2, Exhibit H,
at 88.) See id. Boerckel 526 U.S. at 848WWoods 589 F.3d at 373McQuiggin 133 S. Ct. at
1931;Crockett 542 F.3d at 11935uest 474 F.3d at 930. This Courtettefore declines to hear

Pinkley’s petition for habeas reliefi the grounds provided in Claim 3.
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C. The Court Declines to Issua Certificate of Appealability

Because Pinkley’s federal petition is progeadly defaulted, the Court dismisses the
petition with prejudice. A petitioner may not appeal the final order in a habeas corpus
proceeding where the detention complained okar@ut of process issued by a state court unless
the court issues a certificatd appealability. 28 U.S.C. 8253(c)(1)(a). A certificate of
appealability may issue only whéhe applicant has made a sulmtial showing of the denial of
a constitutional right.” 28 U.S.(8 2253(c)(2). “When a districtourt denies a habeas petition
on procedural grounds withoutaghing the prisoner’s underlyingrstitutional claim,” the court
should issue a certificate only when the prisomens “both that juristef reason would find it
debatable whether the petition states a valid claim of the denial of a constitutionahddint
jurists of reason would find it detable whether the district coustas correct in its procedural
ruling.” Slack v. McDanigl 529 U.S. 473, 484 (2000) (emplsasidded). For the reasons
discussed above, Pinkley has not made a subdtahtiaving of the deniabf a constitutional
right. Reasonable jurists would not debate Wweethe challenges in his habeas petition should
have been resolved differently or determinattRinkley deserves encouragement to further
proceed with his habeas claimSeeRutledge v. United State230 F.3d 1041, 1047 (7th Cir.
2000). There can be no dispute that Pinkleytefal petition is procedally defaulted and no

exceptions apply. The Court therefore declitweissue a certificate of appealability.
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CONCLUSION

For the reasons stated herein, the Cowstndises Pinkley’'s § 2254 habeas petition [1]

and declines to issue a ticate of appealability.

VitgintaM. Kendall
UnitedStateistrict CourtJudge
Northern District of lllinois

Date: 12/5/2016
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