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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
THOMAS A. HILL etal.,
Raintiffs,
V. No. 14-cv-6236
CAPITAL ONE BANK (USA), N.A.,

Defendant.
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MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Before the Court is Defendant Capital @Bk (USA), N.A.’s motion to dismiss (R.16)
and motion to transfer venue (R.24). For tHlWing reasons, the Cougrants Defendant’s
motion to dismiss in its entirety and dismissgthout prejudice to rée where the court has
personal jurisdiction.

BACKGROUND

Plaintiffs Thomas A. Hill (“Hill") and Maya P. Parekh (“Parekh”) (collectively,
“Plaintiffs”) filed a complaint alleging four counts against Defendant Capital One Bank (USA),
N.A. (“Capital One”). Specifically, Plairfts allege conversion (R.9, Amend. Compl., 1 73-80,
Count 1), breach of contra@®.9, 11 81-97, Count Il), negégce (R.9, 11 98-104, Count Il1),
and negligent infliction of emotiondistress (R.9, 11 105-136, Count V).

Defendant Capital One moved to disnfdaintiffs’ Amended Complaint under Rule
12(b)(2) for lack of persong@risdiction and under Rule 12)(3) for improper venue.SgeFed.

R. Civ. P. 12(b)(2); Fed. R. Civ. P. 12(®); R.16, Def.’s Motion to Dismiss.)
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The Parties’ Relationship

Capital One is a national banking assoocratwvith its principal place of business in
McLean, Virginia. (R.9, T 1; R.17-1, Rummel Decl., § L)apital One has branch locations
throughout the United States. (R.9, 1 1.) Cafitee does not operate any bank branches in
lllinois. (R.17-1,Rummel Decl., 13 Capital One operates bankabches in only the following
states: Connecticut, Delaware, Louisiana, N&argl, New Jersey, New York, Texas, Virginia,
and Washington, D.C.Id.) Capital One is a wholly-ownedissidiary of Capital One Financial
Corporation, a Delawamorporation headquarter@dMcLean, Virginia. [d.) In 2009, Capital
One Financial Corporation acged Chevy Chase Bank, a locallgded banking company in the
Washington, D.C. metropolitan area, and in 20&0randed it as Capital One Bank. (R.17-1,
Rummel Declaration, 1 5.)

Plaintiff Hill and Plaintiff Parekh are botlcknsed attorneys, and currently residents and
citizens of the State of lllinois. (R.9, § 2.) 2807, Plaintiffs resided in Silver Spring, Maryland
and in late 2010 they relocatediinois. (R.9, § 20R.21, attached to PltfResponse as Ex. A,
Hill Declaration, { 1).

Il. The Safe Deposit Box

In 2007, Plaintiffs, then residing in SilvBpring, Maryland, opeea checking account
(the “Account”) at a Maryland branch 6hevy Chase Bank—n/k/a/ Capital One—(the
“Branch”). (R.9, 1 20.) Plairffts made regular monthly debiésd credits into the Account and

at no time was the Account dormant. (R.9, {128585.) Plaintiffs requested a change in the

! The facts presented in the Background are taken from the complaint and are presumed true for
the purpose of resolving the pending moti@ee Dixon v. Pag@91 F.3d 485, 486 (7th Cir. 2002). The
Court also considers the declarations outside of the pleadings submitted by bothgesrteeg.Capital
One’s Declarations (R.17-1, Rummel Decl.; R.22-1s@ Decl.) and Plaintiffs’ Declaration (R. 21, Ex.

A, Hill Decl.)). See Felland v. Cliftqr682 F.3d 665, 672 (7th Cir. 2012).
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Account number for security purposes andBhek changed only the Account number, keeping
everything else about the Account and its tettmssame (the “New Account Number”). (R.9,
11 24, 27, 28.)

Upon opening the Account, Plaintiffs simuleously leased a safe deposit box (the
“Box”), governed by a Safe Deposit Box AgreemgBiox Contract”) madéetween Plaintiffs
and Capital One. (R.9, 11 21, 82 alsdR.9, 11 83-97.) The Box was located at the Branch
and Plaintiffs authorized tH&ranch to deduct a Box maintere fee from the Account. (R.9,
19 22-23))

The Box contained Plaintiffs’ personal items typical of those commonly known to be
items that are most secure stored in saposi¢ boxes, including birtbertificates, a necklace
and earring set (“Jewelry”), and an origihaist Will and Testament. (R.9, 1 42, 44, 54.)
Plaintiff Parekh’s parents purchased the custosigaed jewelry for Plaintiffs in India. (R.9,
1 45.) In honor of the custom in Indian waugs that the bride’s faily bestows gifts of
exquisite jewelry upon the bride and groom, Plaintiff Parekh’s parents traveled to India from the
United States in 2005 for the sole purposdasfigning and bringingaek the Jewelry, along
with other wedding-related items, in anticipatmfrPlaintiffs’ marriage nine years ago. (R.9,
1 48.) The Jewelry was made of 24 karat gold and the finest quality pearls and diamonds with
each component hand-selected and each aspgonhtdesigned, including the tone of the gold,
the specific pearls and diamonds used, anduheature of the neckta and earrings. (R.9,
11 46, 47, 51.) Plaintiff Parekh’s parents presented the Jewelry to Plaintiffs on their wedding
day. (R.9, 150.) The Box also containedltast Will and Testament of Plaintiff Parekh’s
uncle who lives in Rio de Janiero, Brazil—PldinBarekh is the executrix of his estate. (R.9,

19 54-55.)



[l The Dispute

The monthly maintenance fees for the Boxtwenpaid for a period of time. (R.9, 1 31.)
Plaintiffs allege that unbeknownst to the@gpital One neglected timk the Box and the
automatic maintenance fees to the New Accoumhbier. (R.9, § 29.) Plaintiffs further allege
that Capital One did not advig¥daintiffs of this error and dinot request monthly maintenance
payments from Plaintiffs by any other means. (R.9, Y 32-33.)

On or about November 4, 2011, the Brancmagger drilled into the Box to obtain its
contents due to nonpayment of B&x maintenance fee. (R.9, § 34.) Plaintiffs did not receive
notice that the Box would be ded into. (R.9,  34.) When Phdiffs attempted to recover the
contents of the Box, the Branch representatigs unable to locate the contents in the usual
storage facility where such items are genenalgintained. (R.9, 1 35.) Approximately one
month later, Plaintiff Hill was advised in an email from a Relationship Banker at Capital One,
D. Neela S. Finlay, to seek the contentthef Box at the Maryland Division of Unclaimed
Property. (R.9, 11 36-37.) TMaryland Division of Unclaime Property, in turn, advised
Plaintiffs that Capital One had not delivered Riiffis’ property there.(R.9, 1 38.) Plaintiff Hill
asked to speak with the Branch manager wiitedrinto the Box andvas advised by Capital
One that it had terminated that employee. (R.9, T 40.)

Plaintiffs threatened litigation ibune 2014 by sending dtkxr to Capital One
headquarters and an investigation was condumtedBank representativigls. Cheryl Jones.
(R.9, 1 62.) A Capital One Bank Drilling and ConteAffidavit (“Drilling Affidavit”) indicates
that “Box # 323" was drilled into on Novembéy2011 at the Corridor Marketplace Branch and

the associated “Title of Account” is Thomas Hi(R.9, 1 66, Drilling Affidavit, attached as Ex.



B to Amend. Compl.) The Drilling Affidavit funter indicates that thB@ox contained: 1 empty
red jewelry box, 8 gold tone earrings, 4 gold tone necklaces,hldeirtificate and 2 power of
attorneys. (R.9, 1 66, Ex. B.) Ms. Jones $¥aintiffs a purported receipt and report as
evidence that the Box was turneder to the Maryland Unclaimderoperty Division. (R.9, 1 63;
R.9, Receipt for Content of Safe Deposit BaxnirComptroller of Maryland, attached as Ex. A
to the Amend. Compl.) While the receipt makeseference to the Box, threport indicates that
Box Number 323 from the Corriddarketplace Branch is associated with the Customer Name,
Thomas A Hill and further lists a “Bill Due Date” tf/7/2001” and an “Address, City, State” of
“1133 Fortuna Ave, Park Ridge, IL.” (R.9, 11 64-65, Report accompanying the Receipt for
Content of Safe Deposit Box fro@omptroller of Maryland, atthed as Ex. A to the Amend.
Compl.) To date, no one at the Branch has belentalassist Plaintiffg1 locating the contents
of the Box. (R.9, 139.)

Plaintiffs allege that Capital One impropefhiled to link the Box to their New Account
Number, failed to timely notify Plaintiffs of th&tuation, failed to conduct basic due diligence to
uncover an active account owned by Plaintiffs at the Bank, and improperly liquidated the Box.
(R.9, 1 71.) Plaintiffs further allege that whilee birth certificates arreplaceable, the Jewelry
has both tangible value—based on the weight dfe24t gold used, the weight of the individual
pieces, and the pearls and diamonds—and inteng#hue—based on tHact that Plaintiff
Parekh’s parents designed the Jew#ir Plaintiffs, travelled tomother country to obtain it, and
presented it to Plaintiffs on their weddidgy. (R.9, 11 52, 53, 115, 116.) Plaintiff Parekh’s
uncle lives in Rio de JanierBrazil, and it will be difficult for Plaintiff Parekh to execute
another original Last Will and Testament, w3dder uncle makes a special trip to the United

States for that purpose. (R 56, 57, 119-121.) Plaintiffs fdehe instant litigation against



Capital One on September 9, 2014 alleging eosion, breach of contract, negligence and
negligent infliction ofemotional distress.Sge generallyR.9.)
LEGAL STANDARD
Rule 12(b)(2) — Lack of Personal Jurisdiction

A motion to dismiss for lack of personatisdiction pursuant to Rule 12(b)(2) tests
whether a federal court has persqguoakdiction over a defendanSeeFed. R. Civ. P. 12(b)(2);
Central States v. Phencorp. Reins.,@d0 F.3d 870, 875 (7th Cir. 2006). In ruling on a Rule
12(b)(2) motion, courts may accept all well-pleatiztual allegations in the complaint as true
unless controverted by affidavits outside pteadings, which may also be consider8ee
Purdue Research Found. v. Sanofi-Synthelabo, $38.F.3d 773, 782 (7th Cir. 2003ge also
Felland v. Clifton,682 F.3d 665, 672 (7th Cir. 2012) (explaining that courts may consider
affidavits from both parties). When a codetermines a Rule 12(b)(2) motion based on the
submission of written materials without holdingeandentiary hearing, as is the case here, the
plaintiff must make grima faciecase of persondlrisdiction. See uBID, Inc. v. GoDaddy Grp.,
Inc., 623 F.3d 421, 423-34 (7th Cir. 201GCIU-Emp’r Ret. Fund v. Goldfarb Corpp65 F.3d
1018, 1023 (7th Cir. 2009). As such, the plairidhrs the burden oftablishing that personal
jurisdiction exists.See uBID 623 F.3d at 423-345CIU-Emp’r Ret. Fund565 F.3d at 1023.
When the defendant challenges by declaratiacadlleged in the plaintiff's complaint, the
plaintiff has an obligation to go beyond thleadings and submit affirmative evidence
supporting the exercise of jurisdictioRurdue Research Foun®38 F.3d at 783. Courts must
also resolve all factual disputes in the plaintiff's favBee GCIU-Emp’r Ret. Fun&65 F.3d at

1020, n.1. Unrefuted facts in the defendant’s affidavits, however, will be taken akltrue.



While in this context affidavits trump the pleadingsthe end courts res@hall facts disputed in
the affidavits in the plaintiff's favorPurdue Research Foun®38 F.3d at 782.
I. Rule 12(b)(3) — Improper Venue

In deciding a motion to dismiss for proper venue under Federal Rule of Civil
Procedure 12(b)(3), all allegatis are taken as true, unlessittadicted by the defendant’s
affidavits and the court may considfacts outside the pleadingSee Faulkenberg v. CB Tax
Franchise Sys., LF§37 F.3d 801, 806 (7th Cir. 2011). Courts must resolve any conflicts in the
affidavits regarding relevanatts in the plaintiff's favor See Purdue Research FoungB8 F.3d
at 782. The Seventh Circuit has cautioned tbhaté the defendant has submitted affidavits or
other evidence in opposition to the exercise of jurisdictianpthintiff must go beyond the
pleadings and submit affirmative evidenc@gorting the exercise of jurisdictionld. at 783;
see also Faulkenberg37 F.3d at 806 (noting that the same standards apply to improper venue
as do a Rule 12(b)(2) dismissaljl.

ANALYSIS

Plaintiffs have alleged conversion, breacltafitract, negligence and negligent infliction
of emotional distress against Capital Onged generallyR.9.) Even when construing the facts
in the light most favorable to Plaintiflsee Purdue Research Four@38 F.3d at 782, however,
Plaintiffs have not met their burden in establishing a prima facie case that the Court has personal
jurisdiction over Capital One.

As an initial matter, the Court notes thath Plaintiff Hill and Plaintiff Parekh apgo se
in this proceeding and that under normiatumstances the Court must holdra secomplaint
to a less stringent standard thamial pleadings drafted by lawyerSee Erickson v. Pardus

551 U.S. 89, 94 (20073ee also Anderson v. Hardma&#1 F.3d 544, 545 (7th Cir. 2001);



Wilson v. Clayton, Ind839 F.2d 375, 378 (7th Cir. 1988). tBd°laintiff Hill and Plaintiff
Parekh, however, are attorneys and theeef@ve legal knowledge that the typiped se
plaintiff without assistance of counsel would otiterwise have. (R.19, Joint Initial Status
Report, at 1 (“Plaintiffs @& each attorneys appearin® s€).) As such, Plaintiffs Hill and
Parekh are not entitled to special treatmedtthe Court will not lierally construe their
allegations as it would jaro selitigant’s filings. See Cole v. C.1.R637 F.3d 767, 773 (7th Cir.
2011) (citingLockhart v. Sullivan925 F.2d 214, 216 n. 1 (7th Cir. 1991)) (“We note fratse
litigants who are attorneys are not entiledhe flexible treatment granted otlpgo se
litigants.”)
l. Personal Jurisdiction - Minimum Contacts with Illinois

When, as here, the Court’s subject mattesgicdtion is based on dixsty of citizenship,
the Court may exercise personal jurisdiction aveefendant only if peosal jurisdiction would
be proper in an lllinois courtdyatt Int’l Corp. v. Cocp302 F.3d 707, 713 (7th Cir. 2002);
Jennings v. AC Hydraulic A/3S83 F.3d 546, 548 (7th Cir. 2004A court’s exercise of
jurisdiction over a defendant must be authedi by the terms of the forum state’s personal
jurisdiction statue and also mugimport with the requirements of the Fourteenth Amendment’s
Due Process Clausé&elland 682 F.3d at 672 (citinfamburo v. Dworkin601 F.3d 693, 700
(7th Cir. 2010))see also uBID623 F.3d at 429Yorthern Grain Mktg., LLC v. GrevinG43
F.3d 487, 492 (7th Cir. 2014). The lllinois long-astatute permits a court to exercise personal
jurisdiction “on any ... basis now or hereafpermitted by the Illinois Constitution and the
Constitution of the United States.” 735 ILCS 5/2-209(c). Because the Seventh Circuit has held
that “there is no operative difference betwédsrse two constitutional limits,” the Court will

“proceed to the question of whether the exerofgeersonal jurisdictin would violate federal



due process.’See Mobile Anesthesiologists Chicago, lWM.@nesthesia Assocs. of Houston
Metroplex, P.A.623 F.3d 440, 443 (7th Cir. 2010) (citations omitt&l)ssell v. SNFA87
N.E.2d 778, 785-86 (lll. 2013).

For a court to exercise personal jurisdintover an out-of-state defendant, the key issue
for constitutional purposes is whether the dearidhas sufficient “minimm contacts” with the
forum state such that “the maintenance of the‘da#s not offend traditional notions of fair play
and substantial justice.’Mobile Anesthesiologists Chicagé?3 F.3d at 443ee also Tamburo,
601 F.3d at 701 (quotingt’l Shoe Co. v. Washingtp826 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed.
95 (1945)).

Personal jurisdiction may béleer general or specificSee Advanced Tactical Ordnance
Sys., LLC v. Real Actipi@51 F.3d 796, 800 (7th Cir. 2014) (citibgimler AG v. Bauman___
U.S. __, 134 S.Ct. 746, 753, 187 L.Ed.2d 624 (2014)).

A. General Jurisdiction

“A court may assert general jurisdiction o¥ereign (sister-state or foreign-country)
corporations to hear any and ekims against them when theffilgations with the State are so
‘continuous and systematic’ as to render thremsentially at home in the forum Stat®aimler

AG, 134 S.Ct. at 754 (quotingoodyear, U.S. , 131 S.Ct. 2846, 2851, 180 L.Ed.2d

796 (2011))see also Helicopteros Nacionales de Colombia v.,H&lb U.S. at 408, 414, n.9,
104 S.Ct. 1868, 80 L.Ed.2d 404 (1984vanced Tacticalr51 F.3d at 800. If such contacts
exist, “the court may exercise personal jurifdit over the defendant evancases that do not
arise out of and are not relatedhe defendant’s forum contactdlyatt Int’l Corp., 302 F.3d at

713.



Capital One argues that general jurisgigtcannot exist over it because it is not “at
home” in lllinois. GeeR.17, Def.’s Mem. in Supp., at 6 (citim@pimler AG 134 S.Ct. at 749).)
Plaintiffs respond that Capital @13 contacts consisting of a briakd mortar facility in lllinois
with banking functionality and crdal business functions performadat least four locations in
lllinois constitute a significant presence that confers personal jurisdicttaeR (21, PItfs’
Response, at 6-12.) In support of their argumdttantiffs refer to extrinsic evidence—outside
of the pleadings—attached to their OppositioBeeR.21, Exs. B-H.) Plaintiffs rely on these
exhibits to refute Capital One’s contradigt@llegations challenging personal jurisdiction,
however, Plaintiffs have failed to establiskgb exhibits as competent proof upon which the
Court can rely.See Meridian Sec. Ins. v. SadowdHKil F.3d 536, 541-42 (7th Cir. 2006)
(explaining that when jurisdianal allegations areoatroverted, the party asserting federal
jurisdiction must support those allegas with competent proof).

Specifically, Plaintiffs submit Exhibit A, agied declaration of Plaiiff Hill. (R.21, Ex.
A.) Plaintiffs also submit Exhibits B-H whidhclude: (1) computer seen shots of ATM bank
locations and various website printouts of a Capital One 360 Café address in Cllic&) (
B-E); (2) job descriptins in lllinois affiliated with “Cafal One” from the www.capitalone.com
website d., Exs. F & G); and (3) a website versioihan article from chicagobusiness.com
entitled “Capital One signs big Rolling Meadows leas#” Ex. H)? Plaintiffs, however, have
not submitted an affidavit or declaration attesting to the authenticity of these exhibits or the
details as to when, where, and how such imagae obtained. Plaintiffs ask the Court,

presumably in lieu of filing an affidavit or decion, to take judicial rtece of these exhibits. A

% Indeed, many of the website printouts anéenshots have incomplete or cut-off website
addressessée e.g.R.21, Exs. B, C. D, E, H) and the jobsttriptions contain no identifying information
as to where, when or how they were obtairss@R.21, Exs. F, G).
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court may take judicial notice of “a fact thanist subject to reasonablesdute because it: (1) is
generally known within the triadourt’s territorial jurisdictionpr (2) can be accurately and
readily determined from sources whose accucarynot reasonably be questioned.” Fed. R.
Evid. 201(b). A court “must take judicial notidea party requests it and the court is supplied
with the necessary information.” Fed. R. Evid. 20®). While courts in this District have
taken judicial notice of website printouts that originate from government or agency websites,
they have rejected requests jiadicial notice of website priouts where the party has failed to
“explain why [the website] materials are tygpropriate subjects @idicial noticej.e., that they
are matters of public record, or generally knowcome from sources whose accuracy cannot
reasonably be questionedSee Global Material Techs., Ine. Dazheng Metal Fibre Co., Lid.
No. 12-cv-01851, 2013 WL 80369, at (M.D. Ill. Jan 7, 2013)Denius v. Dunlap330 F.3d
919, 926 (7th Cir. 2003) (noting thebntents of government wetes are a proper item of which
to take judicial notice)densen v. CSC Credit Servic@9,F.3d 280, 284 (7th Cir.1994) (a
district court may take judial notice of public court documents in deciding a motion to
dismiss);Felty v. Driver Solutions, LLONo. 13 C 2818, 2013 WL 5835712, at *3 (N.D. Ill. Oct.
30, 2013) (rejecting request for judicial notafevebsite materials since the case did not
“involve[] governmental websites and issues of agensgg; also CYBERsitter, LLC v. People’s
Republic of China805 F.Supp.2d 958, 963-64 (C.D. Cal 2011jefting plaintiff's request for
judicial notice of facts appeag in “statements or imageppearing on undated, unverified
websites without an accompanying declaratiotoaghen, where, and how such images or
statements were obtained”).

Without an affidavit or deakation providing the auisite indicia of reliability pursuant

to Fed. R. Evid. 201(b)(1) and 201(b)(2), the C@annot accurately andadily determine the
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accuracy of the exhibits in order to take pidi notice of them. Furthermore, because the
internet contains a wide variety information with varying levelsf reliability, the Court is not
required or inclined to takeglicial notice of Plaintiffs exbits based only upon the evidence
before it. See Mussat v. Power Liens, L. 13-cv-7853, 2014 WL 3610991, at * 3 (N.D. Ill.
July 21, 2014) (refusing to takedicial notice of the defendantigebsite in order to show the
existence of a business relationsthiat lacked the requisite indicia of reliability pursuant to Fed.
R. Evid. 201(b)(1), (2))see also Felty 2013 WL 5835712, at *3 (refusing to take judicial
notice of websites that were not government @nayg websites “due to the evolving nature of
websites”). As such, the Court does not absisExhibits B-H in ruling on Capital One’s

Motion to Dismiss.

Even if the Court considered the webgtatouts and screenshots, however, these
allegations of contacts with lllinois do not setj Defendant Capital One to general jurisdiction
in lllinois. Capital One i national banking association dgaartered in Virginia and a
wholly-owned subsidiary of Capital One Fina@icCorporation, a Delaware corporation, also
headquartered in Virginia.SéeR.9, 1 1; R.17-1,  3.) Capit@he operates bank branches only
in Connecticut, Delaware, Louisiana, Marylahgw Jersey, New York, Texas, Virginia and
Washington D.C. (R.17-1, T)3The Supreme Court’s recddaimler decision is instructive
here. See Daimler AGL34 S.Ct. 746. lDaimler, the Supreme Court held that, with respect to
a corporation, affiliations supporting gengtaisdiction are typgally limited to the
corporation’s place of incorporati@md principal place of businesBaimler AG 134 S.Ct. at
760 (“With respect to a corporation, the place a@oirporation and principal place of business
are ‘paradig[m] ... bases for geakjurisdiction.””). The Suprem Court further noted that the

general jurisdiction analysis should focus on gotation’s true locusf corporate activity,
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which “calls for an appraisal of a corporatismctivities in their entirety, nationwide and
worldwide. A corporation that operates in manggels can scarcely be desarat home in all of
them.” Daimler AG 134 S.Ct. at 762.

Plaintiffs’ additional reliance on the Capit@ne 360 Café in Chicago and job postings
from the www.capitalone.com website for vars locations in lllinois does not provide
additional presence in lllinois such that an eig of general jurisdimn over Capital One is
warranted. First, Plaintiffs rely on the wébdmage for a Capital One 360 Café located in
Chicago (the “360 Café’) as evidence of a i@d@ne bank branch, similar to the Branch in
Maryland where they originally rented the Box. (R.21, at 6; Exs. B, C.) The map showing the
360 Café’s location in Chicago in Exhibit B refaces “Bank ATM Locations” and identifies the
360 Café, further describing it as “accepts dapder Capital One Bank Accounts.” (R.21, Ex.
B.) The website image in Exhibit C does not diéscthe 360 Café as a bank branch, but rather
describes it as a “café” for patrons to get “a gregtaf coffee, to socialize with friends or surf
the web on their way to work.” (R.21, Ex. Qr) refuting Plaintiffs’ allegation, Capital One
submitted a declaration from Antonio Wilson, thdéislanager of the 360 Café who attests that
this is the only Capital One Café in lllinoisdathat is contains only one Capital One ATM that
accepts deposits. (R.22-1, 11 3-4.) Mr. Wilsorherriattests that the 360 Café is not a bank
branch, as it does not provide various servibasone could find at a brick and mortar bank
branch, e.g., renting safe deposit boxes, apglfor mortgage loans, cashing checks, making
traditional withdrawals, obtaining Cashier’'séchks, purchasing checks, obtaining a replacement
debit card, obtaining a new sign-in or deataird PIN, or obtaining printouts of account
statements, transfer confirmation, or tax fornfiR.22-1, 11 5, 8.) The 360 Café, rather than

providing a bank branch, provides a liaison betwaetomers and Capital One’s online website
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to help assist with high lelguestions about account maiméace functions that can be
performed online. (R.22-1, 1 6.) When the 8&0¢é patron’s request goes beyond what can be
done online or when the patron needs accountciegvassistance, then the 360 Café patron is
directed to call Capital One’s customer sergeater. (R.22-1, 17.) @dal One futher relies
on a classification of a facilitijke the 360 Café by the Office of the U.S. Department of the
Treasury, Comptroller of the Currency’s (*OC@j)anches and Relocations Licensing Manual,
a government website—which as addressed ab@€dhrt can take judial notice of and does
so here. (R.22, Def’s Reply, at 6, refermg www.occ.gov/publications/publications-by-
type.licensing-manuals/branches.pdf (“OCG@iBrhes and Relocations Manual”).) The OCC
Branches and Relocations Manual specifiestti@tfollowing types offacilities are not
considered branches”, including facility that is not physicallyccessible to the public to make
deposits, receive withdrawals, or borrow monagtl “an automated teller machine (ATM)”
(OCC Branches and Relocations Manual, at 2.)

Plaintiffs’ reliance on a single website pageicating the location and address of the 360
Café and describing its account deposit-acceathilifies, does not create a dispute about the
facts alleged by Capital One and, therefore, aviean taken in the light most favorable to
Plaintiffs, the 360 Café does not qualify as a bamakthn of Capital One, such that the exercise
of general jurisdiction over Capital One is apprate based on the evidence before the Court.
This is especially true indht of the fact that generalrjsdiction—all-purpose jurisdiction—
must look at whether these contacts with lligare “so ‘continuous and systematic’ as to render
[Capital One] essentially at home in [lllinois]See Daimler AG134 S.Ct. at 761 (citing
Goodyear 131 S.Ct. at 2581%ee also Gucci America, Inc. v. Weixing1688 F.3d 122, 135 (2d

Cir. 2014) (applyinddaimler AG and holding that general juristion did not exist over a bank
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with branch offices in the New York forum, biacorporated and headqtered outside of New
York, and explaining that the “small portion di¢tbank’s] business ... conducted in [the bank’s
branch offices in the New York forum] ... ptdy do[es] not approactme required level of
contact”).

In addition, Plaintiffs rely on variousebsite printouts from www.capitalone.com
referencing job opportunities wrarious locations, including Rolling Meadows, lllinois and a
website printout from www.chicagobusiness.ca@ferencing a “CapitaDne” building lease in
Rolling Meadows as further evidenoeCapital One’s presence in lllinois. The website images
that Plaintiffs submit, however, caatict Plaintiffs’ allegations thadhis facility is a contact with
lllinois for the Defendant, Capital One Bank (USA.A. Indeed, the article addressing the
lease of the Rolling Meadows, lllinois faciliby “Capital One” explicitly references “Credit
card companyapital One Financial Corphas leased 150,000 square feet in the Atrium
Corporate Center in Rolling Meadows.” (R.21, Bx(emphasis added).Jhe Defendant in this
case is a “wholly-owned subsidiary of Capitale Financial Corporation.” (R.23, Def.’'s Rule
7.1 Disclosure Statement.) Courts ordinardgpect separate garate identities when
determining personal jurisdictiorBee Purdue Research Four@Bg8 F.3d at 788, n. 1Gannon
Mfg. Co. v. Cudahy Packing C@67 U.S. 333, 336, 45 S.Ct. 250, 69 L.Ed. 634 (1925). This
separate treatment means that even if tHernlgdVleadows lease from Capital One Financial
Corp. was enough to conferrisdiction over it as @arentcorporation to Capital One Bank
(USA), N.A. (a finding presumed solely for the sake of argument and not made by this Court
here), that jurisdiction oveEapital One Financial Corp. walbihot automatically establish

jurisdiction over its whity owned subsidiary,without additional proof which Plaintiffs have not

% The additional “Capital One” job listings frothe www.capitalone.com website in Mettawa,
Volo, Chicago, and Downers Grove, lllinois similafiil to establish a jurigdtional continuous and
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provided here. See Keeton v .Hustler Magazine, |m65 U.S. 770, 781, n. 13, 104 S.Ct. 1473,
79 L.Ed.2d 790 (1984Purdue Research Foun®38 F.3d at 788, n. 17.

B. Specific Jurisdiction

The exercise of specific jurisdiction over dedelant requires a pldiff to show that the
alleged controversy betweeretparties “arises out of the forum-related activihdvanced
Tactical, 751 F.3d at 800. The Seventh Circuit retyeprovided guidance on the requirements
for specific jurisdiction, stating:

Nearly 70 years ago, the Supreme Court lleddl due process is satisfied for this
purpose so long as the defendant had “certain minimum contacts” with the forum
state such that the “maintenance of $hé& does not offendraditional notions of

fair play and substantial justice.lht'l Shoe Co. v. Washingto®26 U.S. 310,

316, 66 S.Ct. 154, 90 L.Ed. 95 (1945) (quotidjiken v. Meyer 311 U.S. 457,

463, 61 S.Ct. 339, 85 L.Ed. 278 (1940)Valdenserves as a reminder that the
inquiry has not changed over the years, éuad it appliego intentional tort cases

as well as otherSee[Walden v. Fiore, U.S. | 134 6t. 1115, 1119, 188
L.Ed.2d 12 (2014)].

The relevant contacts atieose that centayn the relations aong the defendant,

the forum, and the litigationld. (citing Keeton v. Hustler Mag., Inc465 U.S.

770, 775, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984)). Crucially, not just any
contacts will do: “For a &te to exercise jurisdictioronsistent with due process,
the defendant’suit-relatedconduct must create a subgtal connection with the
forum State.” Id. at 1121 (emphasis added). The “mere fact that [defendant’s]
conduct affected plaintiffarith connections to the fam State does not suffice to
authorize jurisdiction.” Id. at 1126. Furthermore, the relation between the
defendant and the forum “must arise ofittontacts that the ‘defendamimself
creates with the forum....Id. at 1122 (quotindgdurger King Corp. v. Rudzewicz
471 U.S. 462, 475, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985)). Contacts between
the plaintiff or other third parties andettiorum do not satisfy this requirement.
Id.; see Waldenl34 S.Ct. at 1122.

systematic contact for Defendant. such that they evbalconsidered “at home” in Illinois, as Plaintiffs
have provided no evidence that these positions artedetia Capital One Bank (USA), N.A. and not to
Capital One Financial Corp. or anottigapital One affiliated companysee Daimler AG134 S.Ct. at

754 (quotingGoodyear,131 S.Ct. at 2851The blanket acceptance of any reference to “Capital One” as
applicable to Defendant’s contactdlinis case is not sufficient to establisprana faciecase for personal
jurisdiction.
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Advanced Tactical751 F.3d at 800-0kee also Tambur®01 F.3d at 70Purdue Research
Found, 338 F.3d at 780-81. Consistent with theseqppies, courts apply a three-part analysis
in determining whether specific jurisdiction exists:

(1) the defendant must have purposefully availed himself of the privilege of

conducting business in the forum statgporposefully directed his activities at
the state;

(2) the alleged injury must have ans from the defendant's forum-related

activities; and

(3) the exercise of jurisdiction must cpart with traditional nabns of fair play

and substantial justice.
See Gilman Opco LLC v. Lanman Oil Co., Jri2014WL 1284499, at *4 (citingelland, 682
F.3d at 673 (citations omittedhee also Northern Grain Mktgr43 F.3d at 492 (quoting
Tamburo,601 F.3d at 702)).

Plaintiffs have not met their burden of showing that the alleged controversy between the
parties “arises out of the forum-related activithtivanced Tacticalf51 F.3d at 800. The facts
viewed in the light most favorabte Plaintiffs establish that Plaintiffs’ allegations arise from the
Box Contract executed Marylandby and between Plaintiffs, who were livinghfaryland at
that time, and a Capital One bank branch locatédaryland (R.21, at1; R.17, at1.)

Plaintiffs’ claims of conversion, breach ajrdract, negligence and negligent infliction of
emotional distress stem from the allegatitireg Capital One breached the Box Contract by
drilling into the Box, whichwas physically located iNlaryland and advising Plaintiffs that the
contents were turned over to the Unclaimeaprty Unit of the Office of Comptroller for the
state ofMaryland These facts demonstrate that the actistbetween Plaintiffs and Capital One
giving rise to this dispute did netem from any forum-related activity.

Plaintiffs argue, without citing to any cas&/lahat specific jurisdiction exists because

the “primary omission giving rise to thétion is the failure of Capital One give the plaintiffs
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noticewith respect to perceived problems witle Box, a notification that should have been
provided in lllinois.” (R.21, at 134.) This alleged omission, however, is nothing more than an
isolated act that does not cotigie a minimum jurisdictionalantact with lllinois that would
reasonably cause Capital One “to anticipate being haled into the Illinois coditted Van
Lines, Inc. v. Edwards Movers, Inblp. 08 C 3186, 2009 WL 1579520,*at4 (N.D. Ill. June 3,
2009) (dismissing action for lack of specific jurisdiction because single facsimile transmission
from defendant to Illinois does ndemonstrate that the defendant purposefully sought to avail
itself of the privilege of conductinigusiness in lllinois). Furthermore, the fact that this single
omission was felt in Illinois is even less persuasive as a jurisdictional contact for Capital One
when the facts as alleged clearly show thatRl&ntiffs who unilaterallynoved to lllinois after
living in Marylandand while living inMarylandentered into the Box Contract with Capital One.
See Purdue Research Four2B8 F.3d at 780 (citinurger King,471 U.S. at 474Vorld-Wide
Volkswagen444 U.S. at 298) (“Notably, it must beethctivity of the defedant that makes it
amenable to jurisdiction, noteatunilateral actity of the plaintiff orsome other entitysee also
Walden v. Fiore134 S.Ct. at 11235ilman Opcp LLC2014 WL 1284499, at *5. Rather, itis
Capital One’s Suit-relatedconduct that must createsabstantiakconnection with [lllinois].”
See Advanced Tactical51 F.3d at 800-01 (citations omitted). Indeed, the “mere fact that
[defendant’s] conduct affected plaintiffs witbrmections to the forum State does not suffice to
authorize jurisdiction.”ld.

Accordingly, Plaintiffs have not estigdghed a prima facie case that Capital One’s
jurisdictional contacts related to lllinois ardfgtient such that the exercise of jurisdiction
comports with traditionatotions of fair play and substantial justiceee Gilman Opco LLC v.

Lanman QOil Co., In¢.2014WL1284499, at *4 (citingelland, 682 F.3d at 673 (citations
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omitted);see also Northern Grain Mktgr43 F.3d at 492 (quotinBamburo,601 F.3d at 702)).
For these reasons, the Court grants Capital<Ovotion to Dismiss for lack of personal
jurisdiction.
. Improper Venue

Capital One also moved for dismissal agtbase in its entitg under Rule 12(b)(2)
alleging that the Northern Disttiof Illinois is not a proper veie. (R.17, at 12-13.) The Court
agrees. Plaintiffs allege the¢nue is proper pursuant to 28UC. § 1391(b)(1) and (c)(2). (R.9,
at 1 4; R.21, at 14-15.) Theeprovisions, however, require ti@apital One reside in lllinois
and is subject to personal jurisdiction in lllinoiSee28 U.S.C. § 1391(b)(1) (venue is proper in
“a judicial district in which ay defendant resides”); 28 U.S.C. § 1391(c)(2) (a business entity is
deemed to reside “in any judadidistrict in which such defelant is subject to the court’s
personal jurisdiction with respect to the civil actiin question”). As addressed above, however,
the Court has found that Capital One is notectjo personal jurisdiction—either general or
specific—in this proceeding and for these reasonseés also improper. The Court, therefore,

grants Capital One’s Motion to Dismiss for improper venue.
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CONCLUSION
For the reasons stated abow® Court grants Capital OrseMotion to Dismiss for lack
of personal jurisdiction and improper venue (R.48J dismisses withoptrejudice to refile
where the court has personal jurisdiction. Beeahe Court has granted Capital One’s Motion

to Dismiss in its entirety, npending claims remain and tl®urt denies without prejudice

Capital One’s Motion to Transfer Venue (R.24) as moot.

DATED: February 3, 2015 ENTERED

) A&

AVIY J. STJEVE
UnitedStatedistrict CourtJudge
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