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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARK THOMPSON ,
Plaintiff,

V. No. 14C 6340
BOARD OF EDUCATION CITY OF
CHICAGO, ILLINOIS STATE BOARD OF
EDUCATION, NORTHSHORE UNIVERSITY
HEALTHSYSTEM, HAROLD ARDELL,
LINDA BROWN, FORREST CLAYPOOL,
JANE DOE, JANE DOE’S MOTHER,
REGINALD EVANS, THOMAS KRIEGER,
DAN NIELSEN, JAMES SULLIVAN,
CLAUDIA P. WELKE, and ALICIA
WINCKLER,

Judge John Z. Lee
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Defendans.

AMENDED MEMORANDUM OPINION AND ORDER

While a teacher for the Chicago Public Schools (“CP®ark Thompsonwas the
subject of number suspensions and transfers. He eventually was terminated orl3ug082
Since that time, Thompsdmas broughtno less tharseven lawsuits in state and federal court
challenging these actiondefendantdhavemovedto dismis the Second Amended Complaint
based in large part on res judicataand absolute immunity As explained below, the Court

grants the motions [1JAL0g[109[ 139] and dismisses the case
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|. Factual & Procedural Background
A. Parties

Plaintiff Thompsonis an AfricanAmerican teachewho workedfor the GPSfrom 2001
to 2003 and from 2005 to 2013. CR3jovernedby the Defendant Board of Education of the
City of Chicago (Board’),. 2d Am. Compl. § 6, ECF No. 99.

At all times relevant to theomplaint, Defendant James Sullivan was Bwmard’'s
Inspector Generaid. I 18, Defendant Linda Brown wése Board’s Director ofnvestigations,
id. 1 9 and Defendant Thomas Krieger was the Board's Director of Office of dyepl
Relationsjd. § 16. Defendant Forrest ClaypaehsCPS’s CEOid. § 12, andDefendant Harold
Ardell was CPS'’s law department investigatbmally, Defendant Alicia Winckler was CPS’s
Chief Talent OfficerandDefendant Reginald Evansovked for CPSas the principal of Harlan
High School.Id. T 13.

Defendant lllinois State Board of Education“IEBE’) enforces state education
regulations. Id. 1 8. Defendant Dan Nielsen was employed by ISBE as the hearing officer that
presided over Thompson’s dismissal hearitd.| 17.

In addition to teaching for the CPS, Thompson provided pria#téetic training to
Defendant Jane Doeld. § 15. Doe and her mother, who is also a defendant, lived outside of
Cook County, and Jane did natenda CPSschool Id. §f 1415. Jane Doe receivedental
health treatment fromDefendantDr. Claudia P. Welke, gsychiatrist through Defendant
Northshore University Health SystgfiNUHS”). Id. 11 9, 19.

B. Thompson’s Lawsuit that Forms the Basis for hidlitle VII Retaliation Claim
On December20, 2010, Thompsofiled a lawsuitin the Circuit Court of Cook County,

2010 L 014372.1d. § 33. That lawsuif which was eventually removed to federal court and



heardby Judge Ronald A. Guzmacase n. 11 C 1712, was brought agains¢ Board Keith
Brookshire, Deborah dwards€Clay, and Reginald Evansclaiming gender and race
discriminationand retaliation under Title VIl and 42 U.S.C. § 1981. Thompson also asaerted
violation of the lllinois Whistleblower Act, 740 Ill. Comp. Staf74 et seq. breach of contract
tortious interference with contract, negligent supervision, libel per se,iontehinfliction of
emotional distress, and civil conspiracgaseNo. 11 C 1712, 5th Am. Compl., ECF Nb/8.

The subject matters of thewauit were Thompson's suspension and terminafiom
variouscoaching positions and physical education teaching posiomgll ashis transfer to a
history teacher position, all of which occuri@d2010while he worked at Harlan High School
Id. Thompson had ngtetbeen fired wheme filed the complaint

Judge Guzman entered summary judgment in favor of the defendants on most of the
claims but he permitted Thompson to proceed bis claim that he had been suspended in
retaliation forfiling certainEEOC complaird. SeeThompson v. Bd. of Educ. of City of (Ko.

11 C 1712, 2014 WL 1322958, at *9 (N.D. Ill. Apr. 2, 2014hompson and the defendants
settled the case danuary 2015
C. The End of Thompson’s Tenure with CPS

Thompsonprovided private athletic training to Jane Dioe several months. 2d Am.
Compl. 1 15. Doe toltbcal authoritiesthat Thompson had stalked her, but the Board declined
to investigate the clairn May 2010. Id. { 32. Doe alsotold herpsychiatrist Dr. Welke, in
April 2011, that Thompson hadapedher when she was 171d. § 19. Dr. Welke, in turn,
reported Doe’s account to lllinois Department of Children and Family Servib€=S'). Id. |

35.



Thompson claims that the Board solicited Dineough ler mothey to falsely accuse him
of rapein retaliation for higrior suit against the Boamhd its employeesld. 1 34 Thompson
alsoalleges that Doe, her mother, and the Board conspirbdu® his employment terminated
Id. T 39.

As part of the investigation into Doe’s complaint, in August 2011, unbeknownst to
Thompson,the Board subpoenaed and obtained Thompsooifidential AOL email records
from January 2009 to December 2010d. § 41. Thompson also alleges that the Board
obgructed justice angbrevented him from learning about Doe’s allegations against him until
January 24, 2012ld. Y 36. According to Thompson, the Boatioeninterviewed Thompson and
obtained his training schedule so that Doe and her mother could usigeittfalse police report
in February 20121d. ] 45!

On May 21, 2012, Defendant Evans gave Thompson an “unsatisfactory” evaludtion.
151. The Board removed him from the classroom in June 21@1%.52. Thompson alleges the
“unsatisfactory” evaluation was concocted by the Board as a ptetriminate his employment
in order to conceal the Board’s retaliatory motivigl.  53. According to Thompsothe Board
allowedhim to continueteaching studentahile it was investigatindpoe’s accusations because
the Board knew the accusations were false.

Based on the investigation into Doe’s claims, the Board suspended Thompson without
pay on September 13, 2012, pending the ISBE dismissal he#dirfj52. The Board refused to
turn over any related investigatory records to Thompsdn{ 58. In responst® court ordes,

the Board turned over investigatory files on February 25, 2013, but, according to Thothpson,

! Thompson asserts thabe eventually told police officers that her mother made her file thegpoli

report and that she never intended to follow through with the chatde$§.49. Thompson was never
charged criminally.ld. 7 50.



files it provided were incompletéabricated,and altered.ld. § 60. Thompson asserts that the
Board relied on these files to terminate his employment on August 16, 2013, and during the
ISBE hearingon December 9, 2013d. 1 68-%0; seeBoard’s Mem. Supp., Ex F, Opinion T 11.
D. Additional Lawsuits

Prior to filing the instant lawsuifThompsonalso suedthe Board its employeesJane
Doe, Jane Doe’s mother, and othiershe Circuit Court of Lake Couniffcaseno. 13 L 879).°
Boards Mem. Supp.,Ex. B, 13 L 879Compl. That case filed in November2013, asserted
twelve statelaw tort and statutorglaims related to thBoe investigation including claims that
the Boardand CPSemployeeshad subjected him to negligent infliction of emotional distress
and that the Board)oe and her mothehad conspired(1) to conceal Doe’s allegations from
him; (2) to fabricate, alter and destroy evidencg3) to illegally obtain his confidential
communications; and4) to terminate Thompsois employment The circuit court denied
Thompson’s motion to add a Title VII clajim part becauset found that Thompson had waited
too long to add the claim causing undue prejudice to the defendze@®l.’s Mem. Supp., Ex.
F, 8/26/14 Ordein case no. 13 L 879

The defendants filed a motion to dismiss, which the state court granted in August 2014
SeeBoard’'s Mem. SuppEx. C, Opinion. And Thompsofiled a timelyappeain state court

On appeal, le lllinois appellate court affirmed the judgmeint all respectsand, in
particular, affirmedthe denial of the motion to add the Title VIl claingeeid. Thompson
petitioned for leave to appeal to thHenois Supreme Gurt, which was deniedseeid., Ex. D,
PLA denial, Thompson v. Bd. of Educ. Twp. High Sch. Dist, Ni8 120789, 60 N.E.3d 883 (lll.

2016).

2 In that case,Thompson sued, among othethe Board of Education of the City of Chicago,

Harold Ardell, Linda Brown, Reginald Evans, Jane Doe, Jane Doe’s matitefames Sullivar-all of
whom arealsonamed irthis lawsuit. SeeBoard’s Mem. Supp., Ex. B, 13 L 879 Compl.
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Shortly thereafter, on December 2, 2013, Thompson filed a-time® declaratory
judgment action (“case no 13 CH 26625”) in the Circuit Court of Cook Cag#inst Jane Doe,
NUHS (the custodian of Jane Doe’s mental health recoRs)Welke, and Stephanie Locascio
(Doe’s therapist). Welke & NHS’'s Mem. Supp. Ex. A, 13 CH 26625ompl. Thompson
alleged that Dr. Welkemproperlyreported Jane Doe’s false claim of rape to DCFS, which led to
an investigation and hisventualtermination. Id. § 56. He once agairclaimedthat CPS and
Board employees concealed Doe’s allegations from Han{{ 5760. In addition,Thompson
soughta declaration that any privacy in Doe’s records had been wanegdequested that the
court compel the defendants to turn over the recddis]{ 100(e), 107(e), 115(e).

The defendants filed a motion to dismiss, and it was grangsid., Ex. 2, Opinion
Thompson appealed, anetlllinois appellate court affirmed the judgmerfeeBoard’s Mem.
Supp., Ex. G, Opinioff 67. Thelllinois Supreme Gurt denied his petition for leave to appeal
SeeThompson v. N.JNo. 120993, 60 N.E.3d 883 (lll. 2016).

Lastly, Thompson sued the Board and Bana ByrdBennett,thenCEO of CPS in the
Circuit Court ofCook County on September 29, 2014 (“case no. 14 CH 1569@”).Ex. E 14
CH 15697Compl In it, Thompsomrequested declaration that the ISBE lacked jurisdiction
adjudicatehis dismissaland sought to enjoin thdiearing See id.J 16. The circuit court
dismissed the complaint for failure to exhaust administrative remedies and foe failstate a
claim. See id. Ex F, Opinion | 19. Ae appellate court affirmedholding that the dismesal
hearing was within the jurisdiction of the ISBE atidt Thompson hathiled to exhausthis
administrative remediesld. Thompson’s petition for leave to appeal to thi@ois Supreme
Court was deniedSeeThompson v. Babf Educ. of City of ChiNo. 121051, 60 N.E.3d 883I.

2016).



E. The Instant Lawsuit

While all of the abovecases werstill pendingat the trial or appellate level in state court
Thompsonfiled three separatéawsuits that wereconsolidated intcthis single case® The
consolidated complaint alleged: retaliatory discharge under Titleo&8ed upon Thompson’s
filing of the earlier Title VII lawsuit (Counl); a violation of his due process righ(€ount Il); a
violation of hisfourth amendmentights (Count IIl); violations of the Stored Communications
Act, 18 U.S.C. § 2703 (Counts IV and V); negligent infliction of emotional distress (Count VI)
negligent supervision (Count VII); violation of the lllinois Personnel RecordseRewict
(IPRRA) (Count VIII); conspiracy to denjhompsomaccess to the courts and to obstruct justice
(Counts IX and X); aviolation of his equal protection rights based upon the alleged concealment
of evidence during thBoeinvestigation (Count Xl); and a violation of his due proag&sistson
based on the fabrication of evidence (Count XIlI).

The Board andts employeesnoved to dismiss the consolidated complaiB¢eECF Na
32. TheCourt grantedhe motionin part and denied in part. ECF No. 56. The Court granted
the motion as t@ounts VII, 1X, and X whichwere dismissed with prejudicand as tacCounts

VI, VIII (underlPRRA § 13), XI, and XI]* which were dismisseavithout prejudice. Id. The

8 The instant casease no. 14 C 6340, was filed on August 18, 2014. As for the two cases that

have been consolidated with this case: (1) case no. 14 C 7575 (assertisgadainst the Board) was
removed to federal court on September 29, 2014, but the complaint wasliyrifiied in state court on
August 26, 2014; and (2) case no. 14 C 6838 (asserting claims against the Board, HalgldiAda

Brown, James Sullivan, and Alicia Winckler) was filed on September 4, 2014. Bedhtigee of these

cases were filed befe the state court proceedings concluded in case nos. 13 L 879, 13 CH 26625, and 14
CH 15697, the Court hasibjectjurisdiction. See Exxon Mobil Corp. v. Saudi Basic Indus. Cdp4

U.S. 280, 292 (2005) (“When there is parallel state and federaltibigeRooker—Feldmaris not
triggered simply by the entry of judgment in state court. This Court paatezlly held that the pendency

of an action in the state court is no bar to proceedings concerning the saereimidie Federal court
having jurisdicion.”) (internal quotation marks omitted).

4 In response to the motion to dismiss, Thompson withdrew CounbfXthe First Amended

Complaint. SeeMem. Op. & Order at 24, ECF No. 56.
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Court denied the motion as tounts Ithrough \, andthe remainder of Count VIII (uret
IPRRAS 2). Id.

Thompson moved for leave to file a second amended complaint. ECF No. 93. The Court
granted Thompson leave to fiounts IthroughVI, VIII throughXIV, and XIX through XXIII.

Id. The Court denied him leave to file Counts \Ahd XV throughXVIIl. I1d. Thompson has
indicated that Counts Viind XV throughXVIIl are no longer at issubefore this Court. Pl.’s
Resp. Br. at 6, ECF No. 118.

Il. Legal Standard

A motion under Rule 12(b)(6) challenges the sufficiency of glantiff' s complaint.
Christensen v. Cty. of Booné483 F.3d 454, 457 (7th Cir. 2007Y.he federal notice pleading
standard requires a complaint to “contain sufficient factual matter, adcapttrue, to ‘state a
claim to relief that is plausible on iface.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2009)A complaint must provide only
“enough detail to give the defendant fair notice of what the claim is and the grounds upon whic
it rests,and, through his allegations, show that it is plausible, rather than merely specthative
he is entitled to relief.” Tamayov. Blagojevich 526 F.3d 10741083 (7th Cir. 2008)(internal
guotation marks omitted).

In evaluating a Rule 12(b)(6) motioall well-pleaded allegations in the complaint are
accepted as true, and courts must draw all reasonable inferences in the’ pléantif. Cole v.
Milwaukee Area Tech. Coll. Dist634 F.3d 901, 903 (7th Cir. 2010)stice v. Town of Cicefo
577 F.3d 768, 771 (7th Cir. 20090 amotion to dismiss, a complaint’s factual allegations may
be supplemented by “documents that are attached to the complaint,” as well aséiksctinat

are central to the complaint and are referred to in\Williamson v. Cuan, 714 F.3d 432, 436



(7th Cir. 2013);Geinosky v. City of Chi675 F.3d 743, 745 n.1 (7th Cir. 2018¢eFed. R. Civ.
P. 10(c).
lll. Analysis

Defendants move to dismiss CountthioughVI, VIII throughXIV, and XIX through
XXIIl of the Second Amended Complaioh multiple grounds. Principally, Defendantsargue
that the claims are barred by res judicatabsolute immunity
A. Res Judicata

Preclusion is not one of the grounds for dismissal listed in Federal Rule df Civi
Procedure Rule 12(b), and norma#ypreclusion defense must be raisedhe answer to a
complaint. Muhammad v. Oliver547 F.3d 874, 878 (7th Cir. 2008Dne exception is if the
complainton its face discloses that the claims are precluded. Another is if the error of
raising the preclusion defense before answering “is of no coeseq’ because aburt has
before it everything “needed in order to be able to rule on the deéfe@ser v. Tillery, 591 F.3d
909, 913 (7th Cir2010). A court my take judicial notice of matters in the public record,
including pleadings and orders in previous cases, without converting a Rule 12(b)(6) motion int
a motion for summary judgmenSee Henson v. CSC Credit Sere€ F.3d 280, 284 (7th Cir.
1994) (district court properly considered public court documents from prior stateliigation
in deciding defendantshotion to dismiss for failure to state a claim).

Whether a stateourtjudgment precludes claims in a subsequent federal case depends on
the preclusion rule®f the particular state28 U.S.C. 81738;Rogers v. Desiderjd8 F.3d 299,
301 (7th Cir. 1995).In lllinois, the “doctrine ofres judicatalclaim preclusion] provides that a
final judgment on the merits rendered by a court of compgigastiction bars any subsequent

actions between the same parties or their privies on the same cause of &ttidsoh v. City of



Chi., 889 N.E.2d 210, 213 (lll. 2008). The doctrirtars not only what was actually decided in
the first action but alsavhatever could have been decidett!

Generally speaking|[m] ultiple lawsuits in separate forums, as well as requiring more
than one court to analyze and digest the facts of a case, all have the effect of harassing
defendants and wasting judicial npanver—the precise dangers the doctrine intends to pretent.
Shaver v. F.W. Woolworth Ca840 F.2d 1361, 1366.2 (7th Cir. 1988). The main thrust of
“claim preclusion is to force a plaintiff to explore all the facts, develop all theielse and
demandll the remedies in the first sditld. (internal quotation marks omitted).

Defendants raised the issueret judicatain their previously filed motion to dismiss.
The Court denied the motion due to the pendipgeal in case no. 13 L 87hd its concern that
this circuit has not yet determinedhether a pending appeal suspends the effect of claim
preclusion Mem. Op. & Order at 5 (qiiog Rogers 58 F.3d at 302‘To be blunt, we have no
idea what the law of lllinois is on the question wiee a pending appeal destroys the claim
preclusive effect of a judgment.”)).

After the Court ruled on the motion to dismisgwever,the lllinois appellate court
affirmed the dismissatf all three ofThompson’s state coucobmplaintsin casenos 13 L 879,

13 CH 26625, and4 CH 15697, and the lllinois Supreme Court defliBdmpson’spetitions
for leave to appedh all three cases SeeBoard’s Mem. Supp Exs. C, D,F, G; see alsa60
N.E.3d 883, Nos. 12078920993, 121051Sept. 28, 2016).Thus, the Court’s earlier concern
has been allayedbecause there has beefiral judgment on the meriis each of Thompson’s

state court cases.
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In the present lawsuit, Thompson has sued the very same parties or their privies that he
suedin the stateourtactions® The BoardHarold Ardell, Linda Brown, Reginald Evans, James
Sullivan, NUHS, Welke, Doe, and Doe’s motheere all sued in the state court casde
remaining Defendants (save Nielser(Jlaypool, Krieger, and Wincklerare all sued in the
capacities as Board employees and, therefore, are privies of the Basmdsreer v. HortgrNo.

00 C 6695, 2002 WL 31121094, at *2 (N.D. Ill. Sept. 25, 20a8ft)d sub nom. Greer v. Cty. of
Cook 54 F. App’x 232 (7th Cir. 2002).

What is more Thompsois claimsin the Second Amended Complaaridhis statecourt
lawsuitsemerge from the same core of operative fa¢tsr example, he allegen the present
case(and had allegedn the state courtases)}hatthe Board, its employees, Doe, and [Boe
mother conspired to have his employment terminateked on false allegatian€€ompare2d
Am. Compl. 1 34, 6171, 171, 186, 189, 343, 36&jth Board’'s Mem. SuppEkx. B, 13 L 879
Compl. 1102, 104138, 169-179. Thompsa@isoassertgshathe had a pending federal lawsuit,
case no. 11 C 1712, and thie termination of his employmermind related proceedings

constituted retaliation and harassmientfiling that lawsuit Compare2d Am. Compl. {1 33-34

° Again, in sum,in case no. 13 L 879, Thompson sued, among others, Jane Doe, Jane Doe’s

mother, the Board, and Board employees Harold Ardell, Linda Brown, Reginald Evans,na®sl Ja
Sullivan, regarding their alleged conduct related to his suspension, theatiom of hisemployment,

and the ISBE dismissdiearings, including the hearirsgldressing the denial of back p&eeBoard’s

Mem. Supp., Ex. B, 13 L 879 Compl. In case no. 13 CH 26625, Thompson sued Doe, NUHS, Welke, and
Locascio for declaratory and injunctive rélialleging he had been terminated and had been wrongfully
deprived of Doe’s medical records in relation to the dismissaligmariNUHS & Welke’s Mem. Supp.,

Ex. A, Compl. In case no. 14 CH 15697, Thompson sued the Board and Barbai2eByett, then

CEO of CPSbased on his federal lawsuit, case no. 11 C 1712, his suspension without pay, the retaliatory
dismissaland denial of back pay hearing, CPS’s ignoring all exculpatory evidencgllilsubpoenaed

AOL email accounts, and failure to turn over investigatory fil8eeBoard’s Mem. SuppEx. E,14 CH
15697Compl.

Thompson has also sued ISBE Hearing Officer Dan Nielsen in Gduniwho has not asserted
theres judicatadefense.SeeNielsen’s Mem. Supp., ECF No. 139.
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84, 242 with Board’'s Mem. SuppEx. B, 13 L 879Compl. 1 87249 andid., Ex. E, 14 CH
15697 Compl. 1,113 Furthermore, & claimsthat the Boardits employeesand agents
concealed Doe’s allegations from him by interceptilgmail and otherwise withheld, altered,
falsified, or manipulated evidence against him in order to jusiigydismissal Compare2d Am.
Compl. 11 6Q 310-313 with Board’'s Mem. SuppEx. B, 13 L 879Compl. 1 7175, 143-149.
He argues that the Board wrongfully obtained privileged communications via subpoena.
Compare2d Am. Compl. 11 108, 11vith Board’s Mem. SuppEx. B, 13 L 879Compl.q{ 93-
101. He assed that thedismissalhearing related to back pay wastaliatory and lacked
authority because he had already been dischai@Qethpare2d Am. Compl. § 266with Board’s
Mem. Supp.Ex. E, 14 CH 15697 ompl.q120-22 He averghat Doeand her motheprovided
false testimony during the investigation and at his dismissalings. Compare2d Am. Compl.
19 72 74, 76 with Board’s Mem. Supp.Ex. B, 13 L 879Compl. 1157, 159, 162. Andéh
allegesthat Doe waived her right to privacy with regard to her mental health spcond
therefore he should have been able to tise records to crossxamine her Compare2d Am.
Compl. 11 39 367(ad), with NUHS & Welke’'sMem. Supp.Ex. 1, 13 CH 26625Compl. 1
100(a){e), 107(apHe), 115(a)€e). In sum, he chims assertechere and in the state court
lawsuitsderive from thesame nucles of operative factthe purportety improper conducof the
Defendantsrelating to Thompson’s suspensiothe investigationinto Doe’s allegationsthe
ISBE proceedings, and heentualdismissal

Thompsors relianceon new legal theories cannot save his claims from being precluded.
See Carr591 F.3cat913-14 (“You cannot maintain a suit, arising from the same transaction or
events underlying a previous suit, simply by a change of legal thebngt is called tlaim

splitting,” and is barred by the doctrine @&fs judicata’). And, although many of Thompson’s

12



current claims rely on federal law rather than state thet, too is unavailingbecausdllinois
courts have jurisdictiorto adjudicate federal claimgnd Thompson undoubtedly could have
brought his current claims state court See Dookeran v. Cty. of Copk/19 F.3d 570, 5757
(7th Cir. 2013) (State courts are “presumptively competent to adjudicate cl@ésmg ande the
laws of the United Statés.(internal quotation marks omittgdHondo, Inc. v. Sterling21 F.3d
775, 779 (7th Cir. 1994)[S]tate courts haveoncurrent jurisdiction to enforce rights created by
a federal statut® (internal quotation marks omitted)

Thompsormoffers several reasons for why this claims are not barreédjudicata As
an initial matter,Thompson asserts that, if the Court were to bar his Title VII claims, it would be
in effect, giving a preclusive effect tmreviewed state administrative proceediniy®t so. By
applyingres judicatain this casethe Courigivespreclusive effect to the stateurtjudgmentsn
case nosl3 L 879, 13 CH 26625, and 14 CH 156%ee Parsons Steel, Inc. v. First Ala. Bank
474 U.S. 518, 523 (198§ A] federal court must give the same preclusive effect to achate
judgment as another court of that State would give.”).

Next, and relatedly,Thompsonargues thathe Court cannot give preclusive effect to a
state administrative proceeding (the baclk paaring) that was conducted without authority.
This argument falters for the same reason provided above. Although Thoatleg@s that the
ISBE lacked authority to conduct the back pearing, the circuit couri® which he filed case
nos.13 L 879 13 CH 26625, and 14 CH 15697 did hextk authority to adjudicate his claims

and it is those judgments that preclude Thompson from asserting his claifis here.

6 It should be noted thahe lllinois state courts have recognized tinat ISBE properly exercised

jurisdiction overThompson’sback pay hearing.SeeBoard’s Mem. Supp., Ex. B4 CH 15697Compl.;
id., Ex F, Opinion § 19 (affirming dismissal of the clamith prejudice); Thompson v. Bd. of Educ. of
City of Chi, No. 121051, 60 N.E.3d 883 (lll. Sept. 28, 2016).
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Finally, Thompsoncontends that certaiaxceptions to thees judicatadoctrine apply
here The lllinois Supreme Court hascognizedexceptions tees judicatawhere:
(1) the parties have agreed in terms or in effect that plaintiff may
split his claim or the defendant has acquiesced therein; (2) the
court in the first action expressly reservée plaintiffs right to
maintain the second action; (3) the plaintiff was unable to obtain
relief on his claim because of a restriction on the suijedter
jurisdiction of the court in the first action; (4) the judgment in the
first action was plainly ioconsistent with the equitable
implementation of a statutory scheme; (5) the case involves a
continuing or recurrent wrong; or (6) it is clearly and convincingly
shown that the policies favoring preclusion of a second action are
overcome for an extraordinary reason.

Rein v. David A. Noyes & C®65 N.E.2d 1199, 1207I( 1996). Accordng to Thompson, five

of these exceptions apply.

As to the first exceptignThompson does nadrgue that there was a clasplitting
agreementexplicit or otherwise. Rather, he leans heavily on acquiescenceabqgtiescence
would arise only if Defendants in this case neglected to object to the currenit lawses
judicata grounds. SeeDinerstein v. Evanston AthClubs, Inc, 64 N.E.3d 1132, 114419 (lll.
App. Ct. 2016). Clearly,they have not.

The second exception is also inapplicable. “The express reservation excepties appli
only to those portions of the prior complaint that had not reached final judgment andrtti# pla
voluntarily dismissed. Venturella v. Dreyfuss84 N.E.3d 386, 39485 (lll. App. Ct. 2017).
“[1] n order for a circuit court to expressly reserve a claim, the reservation must bkearly
and unmistakably communicated or directly statdd.”at 395.

Venturellainvolved a casevherea previous court had deniedmotion to add a clainn

a prior lawsuitandhad notexpresslyeservedhe claimfor future litigation in a docket entry or

written order. The court in a subsequent lawkalt, and the appellate court affirmed, thed

14



judicatabarred the claim and the express reservation exceptisninapplicable.ld. Likewise,

here, the circuitourt in case no. 13 L 879 denied Thompsanigion for leave to add his Title

VII claim and did not expressly statieat it reserved the claim for future litigati. Rather, the
circuit court denied the motion to add the Title VII claimiasxcusablyuntimely, seePl.’s

Mem. Supp., Ex. F, 8/26/14 Ordand the appellate court affirmed the dersale Board’'s Mem.
Supp., Ex. C, Opinion 11 74-79. Accordingly, the express reservation exception does not apply.

Thompson fares no better with regard to the third exceptida. assertgshat hewas
unable to obtaimelief with regard tacertain ofhis claims becausef a restriction on the subject
matter jurisdiction othe circuit courin Lake County. He contends that the Lake Coumtyurt
lacked jurisdiction to issue injunctive relief as to the Baardlacked jurisdiction to adjudicate
his Personnel Record RewieAct claims because the Boardnd hispersonnelrecords are
located in Cook County. Regardlesswdiethereither ofthese propositiors ha any merit,the
Courtfinds this exception inapplicableecause Thompsaisohadsued the Board for injunctive
relief in Cook Countycase no. 14 CH 1569@ndhe could have asserted his claims in that case
since there had not yet been a final judgment on thrésme any of his cases at thiene of its
filing.

Next, Thompson contends that the fifth exception applies be¢hasease involves a
continuing or recurrent wrong The Department of Labor concluded its administration and
enforcement action under the IPPRA with regard to Thompson’s request for persmonds
on August 72013 and there is no indication thBhompsorhad madeany additional requests
2d Am. Compl., Ex. A, 8/7/13 NoticeThompson’s employment was terminated on August 16,
2013, andhe last hearingetated tohis dismissaloccurred orDecember 9, 2013To the extent

that Thomgon still feelsghe impact oDefendants’ conduct related to tBee investigation, the

15



hearings, and the termination of his employméme, “lingering effect of an earlier, distintt
wrong does not make a violation continuin§eePitts v. City of Kankake&€67 F.3d 592, 595
(7th Cir.2001). Because Thompson has not alleged a continuing or recurring winengjaims
asserted in the Second Amended Complaint do not fall within this exception.

Lastly, with regard to the sixth erption, Thompsorargues that he has clearly and
convincingly shown that the policies favoring preclusion of a second action are overcome for a
extraordinary reasonThompson dedicates three sentences of his brief to this argantefdils
to cite any law in supportSeePl.’s Resp. Br. at 12. Not only is his argument (such as it is)
unpersuasive, buhis argumenis deemed waived.SeeMahaffey v. Ramg$588 F.3d 1142,
1146 (7th Cir. 2009) (citations omitted) (“Perfunctory, undeveloped arguments without
discussion or citation to pertinent legal authority are waived.”).

Having determined that the asserted exceptionestgudicataare inapplicable, the Court
holds that the doctrinef res judicatabarsCounts | through VI, Counts VIl through X1V, and
Counts XIX through XXIII against the BoarédNUHS, Harold Ardell, Linda Brown, Forrest
Claypool, Jane Doe, Jane Doe’s mother, Reginald Evans, Thomas Krieger, James Sullivan,
Claudia Welke, and Alicia Winckler.Because the Coupreviously denied Thompson leave to
file CountVII and CountsXV throughXVIIl, no claims remain as to #se Defendants or the
ISBE. See3/23/17 Order, ECF No. 98.

B. Absolute Immunity

The only Defendantvho has not assertedras judicatadefenseis Nielsen, the ISBE

Hearing Officerwho presided over Thompson’s ISBE dismissal hearing on Decemi2éx13

See2d Am. Compl. 1R65. Instead, Nielsen contends thats absolutely immune from liability

! Because the Court holds thas judicatabars these claims, it need not reach Defendants’

additional arguments that the claims afsobarred ly Plaintiff's failure to exhaust his administrative
remedies as well as Plaintiff's release in a prior settlement agreement.
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with regard to Thompson’s procedural due procelsem faulting him for conveningand
presiding ovethe hearing.Id.

“Absolute judicial immunity shields judicial and qudsdicial actors from liability for
civil damages arising out of the performance of their judicial functio#Sllinger v. Jomson
389 F.3d 765, 770 (7th Cir. 2004)Protecton hinges not on the defendant’s job title, butlom
nature of the function hgerformed.” Archer v. Chisholm870 F.3d 603, 613 (7th Cir. 2017).

Here, Thompson alleges that, as the hearing officer, Nielsen convened and presided over
the December 9 hearing. 2d Am. Compl. § 265. Thompson also states that, during the hearing
Nielsen exercised his discretion as an evidentiary gatekeeper and edntinellconduct of the
attorneys Id. § 237. There is sufficient information in the Second Amended Complaint to
conclude that Nielsen performeagudicial function at the hearing.

That does not end the matter, howeverjudge losesabsolutammunity if he “act[s] in
the clear absence of all jurisdiction.’Stump v. Sparkmam35 U.S. 349, 35&7 (1978)
(quotation omitted). Jurisdiction of an administrative agencyo conduct proceedingss
conferred by statuteAlvarado v. Indus. Comm1837 N.E.2d 909, 914 (lll. 2005)T'he Illinois
legislature has granted ISBE the authority and jurisdiction to hold heaeillagsd to the removal
of a permanently appointed teacher from his or her employment for cause. 105 lll. Cdmp. Sta
5/34-85.

Thompsonalleges that he wasuspended without pay and, according to hihe
governing contracbetween the CPS and the Chicago Teachers Union prohibited suspending a
tenured teacher without pay prior to a dismissal heai$egBoard’'s Mem. Supp., EXE, 14 CH
15697 Compl. 1 16; 2d Am. Compl. T 152Holding additional dismissal hearings in order to

determine whether Thompson was entitled to back pay during the period betweepénsisus
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and a dismissal hearing is a matter that falls within the ISBHirisdiction. SeeNewkirk v.
Bigard, 485 N.E.2d 321, 324 (lll. 1985) (holding that the mining board had jurisdiction as long
as the matter fell within the general class of cases within its provifide$ is consistent with
the lllinois appellate court’s conclusion that the ISBE had jurisdictoconveneThompson’s
dismissal hearing order to determine back pageeBoard’s Mem. Supp., Ex. F, Opinion { 15.

The Court concludes that Nielsen fu#d the role of a judge at ti@ecember 9, 2013
hearing and that the ISBE had jurisdiction to hold the hearing. Accordingly,dine @grants
Nielsen’s motion to dismiss on the basis of absolute immunity with regard to Count XIV, the
only claim against him.

Conclusion

For the reasons set forth above, the CguaintsDefendants motion to dismisq104,
108, 109, 139], and the Second Amended Complaint is dismissed with prejudice as to all
Defendants. This case is hereby terminaf&uis is a final anéppealable order.
IT IS SOORDERED ENTER: 3/22/18

JOHN Z. LEE
United States District Judge
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