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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOUGLAS BADER, CHARLES DOYLE )
and RALPH J. RINA, )
)
Plaintiffs, )
) No. 14 C 6415
V. )
) Judgdorge L.Alonso
AIR LINE PILOTS ASSOCIATION, )
INTERNATIONAL, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Douglas BadeCharles Doyleand Ralph Rina have brought this action against
their labor union, Defendant Air Line Pilots Association, International ("ADP Plaintiffs
bring age discrimination claims under the Age Discrimination in Employmern{A®Q67
(“ADEA"), 29 U.S.C. 88 62&t seq.and breach of duty of fair representation claims under the
underthe Railway Labor At (“RLA”) , 45 U.S.C. 88 15&t seq.Before the court is ALPA’s
motion for summary judgment and Plaintiffs’ partial motion for summary judgaseta
liability.> For the reasons set forth below, ALPA’s motion for summary judgment [73] is

granted, and IRintiffs’ partial motion for summary judgment [114] is denied.

! plaintiffs do not specify whiclelaims they intended to cover in their partial motion fansary judgment. The
court construgthe motion as seeking summary judgment on all remaining claims.
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BACKGROUND

Prior to 2010Plaintiffs were Pilot Instructor/Evaluators (“I/Es”) at Continemtalines
(“Continental”). Federal law prevents anyone otlex age 065 from serving as pilot in most
commercial operations. While working for Continental, Plaintiffs were unafflg the lin€
since they were over 65 years old, but Plaintiffs were able to work for Contiasridantine
Qualified Flight Instructors (“NLQFIs”). In 2010, United Airlines, IncUffited”) entered into a
merger with Continental. ALPA is the labor organization that representedifRland other
I/Es at the time of the merger. After the merger, United and ALPA negotiatas eotlective
bargaining agreement referred to as the United Pilot Agreement (“UPAQh Wwhcame
effective December 18, 2012. The UPA included a qualification for the I/E positiodrtiad
had in place since at least 1989nited Policy”). The United Policy required that alEE fly
the line at least 30 days a year. After the merger, Plaintiffs could notaseliEes for United
because they were unable to fly the line.

In a Letter of Agreement, dated December 18, 2012 (“LOA 18”), which was anpale
of the UPA, United and ALPA agreed to a transition period of twelve months afteife¢lcéve
date of the UPA that allowed NLQFIs who exceeded the statutory age limit fsr foilcontinue
to work in the I/E position. The transitional period ran from December 2012 througimber
2013. During the transitional period, United also utilized Continental’s Advancedifi@ation
Program (“AQP")® Under the UPA, after the transitional period, NLQFIs were treated like any
other pilots and were removed from the pilot seniorgywhen they reached the statutory age

limit. In June 2013Plaintiffs delivered a letter (“*Jun2013Letter”) to the Continental ALPA

2 The phraséflying the line” refers to the piloting of scheduled passenger flightsviemee service.

% Under anAQP an airline can create a customized pilot training and evaluation prograch, mbst be reviewed
and approved by the Federal Aviation Administration (“FAA"). As mdithe merger United adopted Continental’s
AQP subject to a transition plan. The AQP veagntually amended to bring it in compliance with United’s policy
in regard to NLQFI's.



Master Executive Council (“Council”) requesting that their seniority bmed and that their
retirement date be rescled. The Council responded that it did not have unilateral authority to
strike or modify provisions of the UPA. Plaintiffs contend that they did not understand the
Council’s response at that time to be a final rejection of Plaintiffs’ reqaedtso delayed in
pursuing certain claimsPlaintiffs ultimately all retired near the end of the transitional period.

On April 7, 2014, Plaintiffs filed the instant actionthe United States District Court for
the District of Columbiand included in their complaidDEA discrimination claims (Count I),
breach of contract claims (Count Il), breach of the duty of fair representddBR”) claims
brought under the RLA (Count 1), and tortious interference with a business expedi@nts
(Count IV). On August 8, 2014, this action was transferred to this district. On November 14,
2014, ALPA moved for a judgment on the pleadings and on January 16, 2015, this case was
transferred to the undersigned judge. On July 9, 2015, the court granted the motion for judgment
on the pleadings regard to the state law claims in Counts Il anddid denied the motion in
regard to the ADEAlaimsandDFR claimsin Counts | and Ill. ALPA has filed a motion for
summary judgment on the remaining claims and Plairtidfge filed a partial motion for

summary judgment as to liabilify.

STANDARD

“The court shall grant summary judgment if the movant shows that there is noegenui
dispute as to any material fact and the movant is entitled to judgment as a matter BetviR.
Civ. P. 56(a). In considering such a motion, the court construes the evidence ancealt@sfe

that reasonably can be drawn therefrom in the light most favorable to the nonmotyn§ear

* This action is related tBader v. United Airlines, In¢14 C 2589)
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Kvapil v. Chippewa Cty752 F.3d 708, 712 (7th Cir. 2014). “Summary judgment should be
denied if the dispute is ‘genuine’: ‘if the evidence is such that a reasonabt®yldyreturn a
verdict for the nonmoving party.Talanda v. KFC Nat’| Mgmt. Cp140 F.3d 1090, 1095 (7th

Cir. 1998) (quotingAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 248 (1986)3ee also Bunn v.
Khoury Enters., In¢.753 F.3d 676, 681-82 (7th Cir. 2014). The court will enter summary
judgment against a party who does not “come forward with evidence that would regsonabl
permit the fnder of fact to find in [its] favor on a material questioMddrowski v. Pigattp712

F.3d 1166, 1167 (7th Cir. 2013). It is well settled that at the summary-judgment stageirthe c
does not make credibility determinations, weigh evidence, or decidé wiierences to draw

from the facts; those are jury functioisee Gibbs v. Lomag55 F.3d 529, 536 (7th Cir. 2014).
When there are cross motions for summary judgment, the court should “construe thesevidenc
and all reasonable infences in favor of the party against whom the motion under consideration
is made.” Premcor USA, Inc. v. American Home Assurance 436 F.3d 523, 526-27 (7th Cir.

2005).

DISCUSSION

|. Local Rule 56.1

ALPA asserts that Plaintiffs havepeatedIyailed to comply with Local Rule 56.1.
ALPA is correct that Plaintiffs have failed to comply with Local Rule 56.hdylectingo cite

to the record to support facts aoglpresenting citations that do not supfbse asserted facts.

® The court notes that althgh Plaintiffs filed their statemenf material facs (Dkt. No.104-3), that filing was
withdrawnfrom the docket. Plaintiffs subsequently filed a maamorandum impposition to ALPA’s motion for
summary judgment and in support of their partial motion for summary judgmeriaintiffs failed to refile tteir
staement of material factsALPA nevertheless responded to Plaintiffs’ prior filigndin the interest of fairness,
the courtconsidesit. Plaintiffs are directed to file their statements of material facts on #tieetland in accordance
with the confidatiality order.



(Plaintiffs Statement of Undisputed Material Facts in Support of their Motion for Partial
Summary Judgment “PSOF” Dkt. No. 104-@laintiffs Statement of Undisputed Material Facts
in Opposition to United’s Motion for Summary Judgment “PSOF OP” Dkt. No. 104:3).
review of the parties’ filings, however, shows that neither side has fetldkwcal Rule 56.1.
For example, instead of admitting or denying facts as envisioned by Loleab& 1, ALPA
provides an endless series of objections, arguments, and partial admissions. AliRAfalbpnt
objects to facts as irrelevant even though they fall within the broad scope ohoglewvel ALPA
fails to even proffer an explanation as to why the facts would be irrelefRRSOFOP | 1-
13, 15-22)(R PSOF116-21). ALPA also objects to facts as ambiguous instead of simply
admitting or denying facts(R PSOFOP | 5-7, 13, 15) (R PSOFY 18). Instead of clearly
admitting or denying facts, ALPA also continually admits fastshject t6 objections and even
denies fact$subject t6 objections. (R PSOFOP Y 1-7, 9-12, 15-20, 22, 24R PSOH|Y 1,
6-21). ALPA also accuses Plaintiffs of misstating the cited evidence, but ALPA fails attbme
explain how the facts are misstatd® PSOFOP | 6); (RPSOF | 10).

ALPA also fails to cite to the record or evidence when necessary to suppotiooisie
For examplein response to Plaintiffs’ statement of material fRatagraph 10n support of their
partial motion for summary judgmemLPA responds: “ALPA objects to this paragraph
because it is irrelevant, lacks foundation, misstates evidence and its ardivaer@abject to
these objections, ALPA admits the Fred Abbot testified . . RP$OF{ 10). ALPA does not
explain why the facts would be irrelevant,vehy they misstate the evidenaoe cite to the record
or any evidenceNor does ALPA even specify what it admits that Abbot testified, providing
only a fourdotellipseat the end of its response. In addition, although ALPA complains that

certain parag@phs of Plaintiffs’ statements of facts are argumentative3RF I 10), ALPA



provides its own argumentative responses. For example, in Paragraph 14 of flgatifinent
of materialfacts insupport of their prtial motion for simmaryjudgment, Paintiffs assert that
internal ALPA emails consistently referred to “age 65 instructol83JF | 14). Instead of
simply admitting tlatfact, ALPA first objects, stating thédcts are irrelevantSuch facts,
however, are not irrelevairt this ADEA case ALPA thenindicates that[s]ubject to [those]
objections”it denies the factandargues that the “[r]efenees to ‘over 65pilots were shorthand
for pilots who had reached the federally mandated retirement d@8OK Y 14). Sub evasive
responses defeat the purpose of Local Rule 56.1. ALPA'’s lengthy and often umedarra
objectiongto virtually all of Plaintiffs’ factsundermine the utility of Local Rule 56.1 and the
clarity in the record that the rule is intended tompote See Stevo v. Frasa862 F.3d 880, 886-
87 (7th Cir. 2011) (explaining that “[b]ecause of the high volume of summary judgment motions
and the benefits of clear presentation of relevant evidence and law, [the Couepkatgadly
held that district judges are entitled to insist on strict compliance with local rulgsei®$o
promote the clarity of summary judgment filings'Both sides have thissibstantially failed to

comply with Local Rule 56.1.

II. ADEA Claims(Count I)

ALPA and Plaintiffs move fosummary judgment on the ADEA claimsThe ADEA
protects individualsvho are over 40 years old from discriminatioBeeFormella v. Brennan
817 F.3d 503, 514 (7th Cir. 201@}ating that “[the ADEA prohibits employment
discrimination against people over 40 years old”). The ADEA provides in relevathgi=ifi] t

shall be unlawful for an employer. . . to discharge any individual or otherwise discriminate



against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individeadge. ..” 29 U.S.C. § 633)(1).

In an ADEA case, a plaintiff bears the burden of showing that “age was ther loatise
of the challenged adverse employment actidddrson v. Lake Cty., Indian&865 F.3d 526, 532
(7th Cir. 2017) (quotingsross v. FBL Financial Servs., In&57 U.S. 167, 180 (2009)internal
guotations omittedjexplaining that “[ih this respect, the ADEA is narrower than Title VII of
the Civil Rights Act of 1964, as Title VIl also protects against mixedive discriminatiot);
see alsaviullin v. Temco Mach., Inc732 F.3d 772, 776 (7th Cir. 2013}ating that “[tb
establish an ADEA violationan employee must show that age actually motivated the adverse
employment actiofiand that “[p]ut differently, age must have played a role in the emplsyer’
decisionmaking process and had a determinative influence on the outcome’) (quating
Antwerp v. City of Peoria, Il1.627 F.3d 295, 297 (7th Cir. 20)0Mirocha v. Palos Cmty.
Hosp, 240 F. Supp. 3d 822, 837 (N.D. Ill. 20X&xplaining that “[a]plaintiff employee may
prevail on an age discrimination claim if he can show that his termination would not have
occurredbut for’ his employers agebased discriminatory motiVe Kawczynskv. F.E. Moran,
Inc., 238 F. Supp. 3d 1076, 1083 (N.D. Ill. 2013tating that “at summary judgment, a plaintiff
must alsdshow evidence that could support a jury verdict that age wasfatbcause of the
employment actiof)(quoting Roberts v. Columbia Coll. Chicag821 F.3d 855, 865 (7th Cir.
2016).

In Ortiz v. Werner Enterprises, In@34 F.3d 760 (7th Cir. 2016), the Seventh Circuit
held that a plaintiff who is facing a defendant’s motion for summary judgmentamployment
discrimination cases not required to proceed under the traditional direct method of proof or the

indirectMcDonnell Douglasurden-shifting method of proof that were utilized by the courts in



the past.Ortiz, 834 F.3d at 763—6&arson v. Lake Cty., Indian&865 F.3d 526, 532 (7th Cir.
2017) (applyingOrtiz in ADEA case). The Seventh Circuit stated that the ultimate inquiry must
be “simply whethetrwhen considering the evidence “as a whosth evidencewould permit
a reasonable factfinder to conclude that the plaisitifirotected characteristic “caused the
discharge or other adverse employment acti@rtiz, 834 F.3d at 7645 (stating that “[t]he
sole question that mattérs “[w] hether a reasonable juror could conclude’ttineg plaintiff
“would have kept his job if Havas outside the protected class, “and everything else had
remained the same”)The Court irOrtiz, did not however, do away with tivicDonnell
Douglasburden-shifting methodld. at 766 (stating that thelécision does not concern
McDonnell Douglasor any other burdeshifting framework, no matter what it is called as a
shorthant)); David v. Bd. of Trustees of Cmty. Coll. Dist. No.,58& F.3d 216, 224 (7th Cir.
2017)(stating thaOrtiz “did not altef the McDonnell Dougladurdenshifting method);
Kawczynski238 F. Supp. 3dt 1083(stating thaOrtiz “did not change the burden shifting
method underMcDonnell Douglak Instead, thécDonnell Douglasurden-shifting method
remains “a means of organizing, presenting, and assessingrgtantial evidence in frequently
recurring factual patterns found in discrimination caseKawczynski238 F. Supp. 3dt 1083
(quotingDavid, 846 F.3dat, 224) Nance v. NBCUniversal Media, LL.Glo. 16€CV-11635, 2018
WL 1762440, at *2 (N.D. lll. April 12, 2018}tating that Ortiz made clear that its holding did
not alter the s@alledMcDonnell Douglasnethod of establishing a prima facie case of
discrimination. . ., which remains a valid but nonexclusive method of doifjg so

ALPA argues thasince there is no direct evidence of discriminatilajntiffs are
required to utilize thMcDonnell-Douglasurdenshifting method. (ALPA Memorandum in

Support of its Motion for Summary Judgment “A. SJ” Dkt. No. 74 at 6 n.3). As indicated above,



howe\er, Ortiz made clear that a plaintiff is not required to use the burden-shifting methed.
court notes that even befddetiz, Plaintiffs would not have been required to proceed under the
burden-shifting method and could have chosen to proceed under the direct method bf proof.
Plaintiffs ague that they can prevail under the genéxwaiz standard and under tivcDonnell-
Douglasburdenshifting method. (Plaintiffs’ Memorandum of Law in Opposition to
Defendants’ Motion for Summary Judgment and ingupof Plaintiffs’ Partial Motion for

Summary Judgment “P. Opp./SJ” Dkt. No. 114 at 6, 8).

A. Connection t®Gafety

Plaintiffs argue that requiringEs to fly the linedoes not improve operational safety.
Plaintiffs overstate what ALPA must show as justificatioraggons Plaintiffs contend that if
NLQFIs presented legitimate safety concesnsce Plaintiffs were allowed to work for 12
months after the UPA became effectiddPA would have been “complit in allowing
unqualified instructors/evaluators to perform the critical function of traiantgevaluating
pilots flying revenue flights.” (P. Opp./@& 2). Plaintiffs also argue that ALPA lacks sufficient
evidence to show that “flying the line is somehow a critical component of penfptihre
functions of an instructor/evaluator.” (P. Opp./SJ at 21). ALPA has not, howtaiered that

the United Policy was “critical” to ensuring safety. ALPA has consistently explaihatithe

® The direct method of proof which allows the introduction of direct and cstantial evidence has also
sometimes been referred to as the diesitlence methodSee, e.g., Fleishman v. Cont'l Cas.,&88 F.3d 598,
603 (7th Cir. 202); Hutt v. AbbVie Prod. LLC757 F.3d 687, 691 (7th Cir. 201#&xplaining that “[a] plaintiff may
prove employment discrimination under the ADEA . . . using eitheditieet method or indirect method”).
Plaintiffs argue that they are not required togeed under thielcDonnell Douglasurden shifting method because
they present “direct evidence” of discrimination. (P. Opp/SJ at GecDevidence is “[e]vidence that is based on
personal knowledge or observation and that if true, proves a fact, wiiifienence or presumption.” Black’s Law
Dictionary 577 (7th edl999). Plaintiffs point to no such evidence in their filings.



United Policy wassomething that deeply engrained in the ethos of United’s traiejpgrtment
since at least989. (ALPA Statement of Undisputed Material Facts in Support of its Motion for
Summary Judgment “ASOF” Dkt. No. 75 6). ALPA bears no burden of showing tingy tie
line is a “critical component” of the training or that United’s policy was necgssadequately
protect the safety of passengeitie mere fact that ALPMay have believed that followirige
United Policy would improve safety does not mean thding to follow such a policy
unreasonably placed passengers at risk or that United’s operations during tiearweth
graceperiod were unsafelf ALPA believed that flying the line would provide better training to
I/Es and agreed to the UPA for reasons other than age, ALPA did not violate the ADEEA. T
focus of this court must remain ¢me claims at issue in this case, which invollesther there
was unlawful disemination based upon Plaintiffage not which policy promotelsetter

operational safety

B. Correlationwith Age

Plaintiffs argue that the longstanding United Policy is unlawful on its fazamuke it is
connected to an employee’s age.Hewzen Paper Co. v. BigginS07 U.S. 604 (1993), the
Supreme Court was presented with an ADEA discrimination claim in an action \where t
plaintiff asserted that he was fired to prevent his pension benefits fromgveS07 U.Sat 606,
609. The court itdazenheld that a policy that may correlate with age is not necessarily a
violation of the ADEA. Id. at 611(stating that “[when the employer’s decision is wholly
motivated by factors other than agjee problem of inaccurate and stigmatizing stereotypes
disgpears” and that “[fjis is true even if the motivating factor is correlated withagee also

Teufel v. N. Tr. Co887 F.3d 799, 803 (7th Cir. 201@}ating that “[bgcause salary generally
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rises with age, and an extra year of credited service goes with an extod ggay the pldis
criteria are correlated with ageébut bothKentucky Retirement SystearslHazen Papehold
that th¢] pension criteria differ from age discriminatipnMaglieri v. Costco Wholesale Corp.
No. 16 CV 7033, 2018 WL 1316735, at *4 (N.D. Ill. March 14, 2Qt8)ng Hazenfor
proposition that “[tlhe ADEA prohibits employers from relying on age as aypi@xan
employeés [work-related] characteristics, such as productjVityut that “it does not bar
employers from focusg directly on workrelated characteristics themselve@iiternal
guotations omitted) (quoting in paftaizen 507 U.Sat611). The Court itHazenconcluded that
although an employee’s pension statught correlate to the employee’s age, pension statds
age are not the same, and that discrimination based on pension status was not the same as
discrimination based on age. 507 U.S. at 610 (stating thac4bke age and years of service
are analytically distinct, an employer can take account of onle wgmioring the other, and thus
it is incorrect to say that a decision based on years of service is neceagaribasety).

In the instant action, the United Policy also correlates to some extbragatbecause of
the limitations provided under federal law for flying the line. Discrimorabased on the
inability to fly the line, however, is not the same as discrimination based orit ag&ue that
unlike inHazen because of federal law, the United Policy is indirectly connected to a idefinit
age requirementHowever, flying the line is indirectly tied to a variety of other factachsas
the requisite prior service and training and medical status, as well a3lagre. are even
subcategories with the medical status category that aredeoadiincluding vision, hearing,
mental health, and neurologic health. Age is one of many areas that are considered i
determining whether someone can fly the line. The Coutirenindicated that the ADA

merely “requires the employer to ignore an emgpks age. . . .”Id. The undisputed facts show

11



that since 1989 United has held a belief that flying the line has training valuesantiaaen
United can “take into account” whether an I/E has the experience of receatilygil
commercial flightswhile ignoring” the age of the I/Eld. at 611’ The Court irHazenmade
clear that “[i]n a disparate treatment case, liability depends on whether teetgdarait (under
the ADEA, age) actually motivated the empldgeatecision: Id. at 610. Therelevant inquiry in
this case is thus wheth&tLPA was honest in regard to its given reason for its decision to
include the United Policy in the UPA or whether it was a pretext for unlawful mis@iion.
ALPA may believe the best trained I/Es are those that can fly the line. Plaianfist ask the
trier of fact at trial to speculate thaLPA’s expressed belief masked a desired animus to
discriminate against I/Es based on age or to discriminate agaisstdged on the myriad of
other factors associated with being able to fly the line.

To the extent that Plaintiffs believe that they should be allowed to fly commereial lin
flights, their dispute is not witALPA. Rather, their dispute is with the feddeal that limits
their ability to fly the line based on age. Plaintiffs contend that they were s&ehjecan
arbitrary age limibut it was federal law, n&LPA that subjected Plaintiffs to an age limit

Nor is there any evidence that United would have taken steps to prevent Plaortiffseefiving

’ Plaintiffs alsocite toJohnson v. State of N,¥9 F.3d 75 (2d Cir. 1995) in support of their argumedthnsonis

not controlling precedent and is not consistent with the Seventh Girogjittated admonitions that this court does
not sit as a superpersonnel department telling companies how to ruruieads. In fact, the dissenting opinion
Johnsonpointed toHazenand its admonition that “[tjhe ADEA is concerned with the role that ages jatethe
employets decision to terminate.ld. at 81. The dissenting opinion concluded thatHg] reasohthat the plaintiff

lost the status necessary for employmiénimmaterial, since it played no part in the actual decision to terminate his
employment. Id. Similarly, in the instant action, the evidence indicates that United termiR¢tiffs’

employment because they lost their status necessary for employiteseint facts indicating a hidden motive on

the part of ALPA, for a disparate treatment claim, it is immaterial whether Plaimitigsectly lost their status due

to age, medical reasons, or lack of training.

12



as I/Es if federal law had allowed them to fly the fnBlaintiffs claim that they werorced

into retirement,” but no such retirement was forced upon PlaintiffSUBA. (P. Opp./SJ at)2

To the extent that Plaintiffs were unable to work for United as I/E’s, itoaasd on their

inability to fly the line, not on their age. Any younger I/Es who had a medicaltmonthat
precluded them from flying the line were likewise unable to work for United. Thus,efee m

fact that the United Policyg indirectly connected to age does not mean that the United Policy is

unlawful on its face.

C. ALPA's Involvement in Adoption obnited Policy in UPA

Plaintiffs contendt wasALPA that was responsible for the adoptiorUsiited Policy in
the UPA and that United did not want to adopt the United PoRtgintiffs claim that it was
ALPA who wanted to get rid of théEs overtheageof 65 and that United actually wanted to
keep thembut caved into ALPA’s demand. It would appsiangdaf United desired to forego
its own longstanding policy and that it needed to be persuaded by ALPA, Plaintiffs’
representative, to adopt the Uniteali®y. Plaintiffs fail, however, to present suifent
admissible evidence to support such a conclusion and a review of the evidence does not indicate

suspicious conduct on the part of ALPA.

1. Statements Overheard by Abbott

Plaintiffs contend in Paragraph 8 of theiatément ofactsin Opposition to United’s

Motion for Summary Judgmetttat “United ALPA pilots prenergerwere overheard saying that

8 TheFaa age limitation for pilotss not written in stone and can chandea 2007, the age limit was raised from

60 to 65 in the Fair Treatment for Experienced Pilots Act of 2@ory v. United Air Lines, Inc720 F.3d 915,
917 (D.C. Cir. 2013)
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they wanted to eliminate thequision for nonline qualified pilots that was in the Continental
collective bargaining agreement(PSOF OP )8 Plaintiffs’ assertions based on Frederick
Abbott’s deposition testimony that he heard such statements from “line @ildtsther persons

[he] might have run into.” RSOF OP 9 )8 (Abbott Dep. at 63). Abbott admitted that no such
statements were madering the negotiations of the UPA and that he could not recall even one
name of the unidentified persons who he might have run into and made such statements to him.
(Abbott Dep. at 63) Also absent from the record is any detail as to when the statewsrats

made or what exactly was communicated to Abbott. Such evidence would not be ad@aissible
trial and is not properly considered at the summary judgment siegeGrant v. Trustees of

Indiana Univ, 870 F.3d 562, 568 (7th Cir. 201(f)dicating thatthe plaintiff can only rely on

admissible evidence at the summary judgment stage)

2. Privileged Luby Communication

Plaintiffs also preserdn affidavit from John Perry in support of their assertion that
ALPA had been interested in eliminating oldi&s. (PSOF] 13). Perry indicates he has no
personal knowledge of ALPA’s intentions, but he has attached an apparently pd\eieail
sentto Tom Donaldson bALPA’s counsel Art LubyP. Ex. 41). There is no date on the email,
and Perry does not evepecify the year that he believes that the email was s@urtaldson.
Perry merely indicates that he belietieat Luby represented ALPA in 2007 and up to 2013. (P
Ex. 41). The emalil is thus inadmissible basedhearsay anthcks a properfoundation, and is
not properly relied upon at the summary judgment stage.

The subject matter in the emailalsonot the same that is presented in the insiatibn

In the email, Luby discussed tHecisionby theFAA that raised the age for piloting comriat
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flights from 60 to 65 andddresseavhether to impose limitations on instructevho might
become requalified based on the new lai. Ex. 41). In the enail, Luby counseled ALPA not
to place any restrictions dfEs and the record indicates that ALPA followed Luby’s advice.

Such evidence does natlicatean unlawful animus on the part of ALPA.

3. Initial Proposals By United NegotiataadUnited’'sConcession to ALPA’s Demands

Plaintiffs also claim that Unitetthegotiators initially proposed keeping the Continental
practice of no age limit for instructor/evaluators.” (PSCF. In support of that statement
Plaintiffs cite only to Plaintiffs’ Exhibit 38. As ALPA correctly points out, Pldis’ Exhibit 38
does not mentiomitial proposals of United negotiators or indicate that they proposed that
NLQFIs beallowed to work undethe UPA. (P. Ex. 38) (R PSOHM] 9). Plaintiffs also contend
that United ultimately conceded to ALPA’s demand that the Uiitdidy be included irUPA
in exchange foconcessions from ALPA. (PSOF § 11). The only evidence cited by Plaintiffs to
support their claim is PlaintiffExhibit 39. A review of Exhibit 39 reveals no such facts that
would support Plaintiffs claim. In fact, there are statements in Exhibit Bththeate thathe
parties had already agreed at a prior juncture that the Upatigcly would be included ithe
UPA. (P Ex. 39). Plaintiffs allegations as to such intrigue on the part of ALPA are nothing
more than unsupported speculation, which is not sufficient to carry the day at the gummar

judgment stageGrant, 870 F.3cat 568.

4. Statements Made HMaddox and Klumb

Plaintiffs contend that a formé&ontinental official Troy Maddoxold Rina “that the

ALPA peoplefrom United are adamant that nobody over age 65 be on the property amel that

15



would have hiseniority strippedrom him and forced to retire in 12 month§PSOF OFY 8).
Plaintiffs also contend that ALPA representative Bob Klumb told Bader “thégd)ALPA was
adamant thabhobody over age G&mainon the seniority list or workingt United” (PSOF OP

1 8) Even if Plaintiffs were able to convince a trier of tadbelievethat such statements were
made thestatements only make clear that it was the ALPA representatives connectecetb Unit
that were promoting thenited Policy. It was those same ALPApresentatives connected to
United and its longstanding policy that had supported the policy before the mEngealleged
statement®y Maddox and Klumb also fail to identify the sources of the information and are
inadmissible hearsayGrant, 870 F.3d at 568. Thus, Plaintiffs have failed to point to sufficient
evidence regarding ALPA involvement in the adoption of the Unitddyin theUPA. ALPA
represented all I/Es, not just the three Plaintiffs, and even though the Unitgdvidioot
beneficialto Plaintiffs, ALPA could have honestly believed that it promotedjémeral welfare

of its members.

D. References to Age Emails

Plaintiffs contend that United and ALPA representatives made referencesntdfBlai
ace in internal emails, which Plaintiffs argue shows an animus against Plaintiffigdaeof their
age. (P. Opp./SJ at 21). Plaintiffs incorrectly assert that the emails weraal
communications during the negotiation period.” (P. Opp./SJ atl@1his casePlaintiffs assert
that ALPA discriminated against them whahPA agreed to include the United Policy in the
UPA and the UPA became effective in December 201 emails identified by Plaintiffs do

not involve discussions during the negotiation of the UPA. Instead, they involve thegqrgst-

16



implementation of the UPA 2013 and thus are not evidenceAbPA'’s intentions during the
negotiations of the UPA.

Even if the emails were from the relevant time period, a close look of the refetences
age in the context ohe statements in the messageesnot indicate any animus based on age.
While there are references in the emails to I/Es over the age of 65, the referaymear®
factual statements that are not accompanied by any derogatory statemerds factsthat
would suggest an animus against older I/Es. For example in one email, the sendseslisc
treatment of “existing I/E’s who are over age 65.” (P. Ex. 42: UALO062I®)e parties
discuss in the emails matters that included how I/Es over the age of 65 could bedrbgacte
UPA. In another emalil there is a statement by a representative that “[s]dmeegodys in [his]
base are concerned that they, (over 65), will be ineligible for the early okirtg@n active
Pilot and also utilizing Jumpseat privileges as an inactive Pilot also bumpingtavedRalot.”

(P. Ex. 42 at ALPA0004149). A discussion then follows concerning the issue at hand regarding
such employees. In another email, the parties discuss whether “LOA 18:dllaiag three>65

to gay at the IAH training center until the-h2onths period [was] up.” (P. Ex. 42

UAL006231). Plaintiffs point to no sinister statements in the esnailother facts that would
suggest an unlawful motive on the part of United or ALPA.

It is alsoapparent that the references to age in the s@@lbetweemdividuals who are
well versed in the issues and refldat significance of being over the age of 65 and its
connection to flying the line. Itis clear that the references to “65” are reéxém the age limit
under federal law for flying the line. The mere fact that age is referencedatcsne indicate
any animus based on age. The fact that the emails consistently refereneedh@5aghows the

connection to thedderal Aviation Alministration (“FAA”) age regulation, and there is even a

° Plaintiffs’ Exhibit 42 in this case e same as Plaintiffs’ Exhibit 15 in case number 14 C 2589.
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specific reference in the emails to the “FAA mandatory retirement age.” (B2BK.
ALPA0004981). Finally, although Plaintiffs claim that the emails refer to “ojd g review

of the many pages of emails in the exhibit shows that there is only one referéolceguys.”

(P. Ex. 42 at ALPA0004088). Although the reference could be considered disrespectful or
insensitive, it is just one phrase amangnyrespectful references in the emailghe I/Es “over
age 65,” the I/Es “over 65,” the “over 65 guys,” the “over 65’ers,” the “over 65 Pilatd, e
“over 65 folks.” (P. Ex. 42). Thus, the emails pointed to by Plaintiffs fail to support geeir a
discrimination claims because they arefnoin or about the relevant time period and, even if

they were, they fail to indicate any unlawful animus based on age.

E. ALPA Report to Congress

Plaintiffs contend that ALPA itself has been critical of the United Patigyreport to
Congress and has been critical of the United training program that allowedrfongemistakes
to be made in the cockpit of revenue flights. (P. Opp./SJ at 2). The evidence citeatifysPlai
in support, however, does not match up with Plaintiffs’ argumielaintiffs cite toareport filed
by ALPA to Congress in November 2011 (“ALPA Report”). (P. Opp./SJ at 2); (PSOFHP 1
(P. Ex. 14). Plaintiffs cite to page 8, but it is not clear whether they aremneiieg page 8 of
Plaintiffs’ Exhibit 14 or page 8 of the ALPA Report. (PSOF OP | 6). Neither pedaics
facts to support Plaintiffs’ statement. Page 8 of Plaintiffs’ Exhibit 14 dodsvave learning
mistakes made in the cockpit. (P. Ex. 14 at 8). Page 8 #iLfRA Report does address
mistakes that occur in the cockpit of revenue flights. (P. Ex. 14 at 14). A &tAical of
certain aspects of United’s training of pilotst training ofl/Es. (P. Ex. 14 at 14). In addition,

although ALPA criticizes United for allowing “learning (and mistake makiongpccur in the
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cockpit onrevenueflights,” ALPA did not conclude that all training should be performed in a
simulator as Rintiffs suggest. ALPA indicated that the potential mistakes during revenue
flights were possible because the pilots were not given an opportunity ahead of ewiewo r
the quick reference handbook before the training on the flights. (P. Ex. 14 at 18vid3.the
lack of an ability to adequately prepare before the training sessions tRat édncluded cause
potential problems. (P. Ex. 14 at 13-14ne report did not conclude, as Plaintiffs suggest that
no training should be conducted on comnaritights. In regard to the ALPA Report’'s
reference to the use of simulators, neither United nor ALPA has ever disputegbtntance of
trainingin simulators. The United Policy merely addtheflying the linerequirement to the
training regimenThus Plaintiffs have failed to show that ALPA is acting in this case in a

manner inconsistent with the ALPA Report.

F. Comparator

Plaintiffs also fail to point to any comparator outside the protected classvas treated
more favorably than them. The only individual that Plaintiffs point to in response to ALPA’s
motion for simmary judgment is Tom HowardPSOF OP [ 21). Plaintiffs contend that
Howard was a younger I/E who lost his medical certificate and could nbefljne. PSOF OP
1 21). Plaintiffs claim that Howard was given a-8tbnth grace period before he had to retire at
age 65 and that he was thus given a longer grace period than PI&In(#SOF OPY 21).
Plaintiffs, however, cite no admissible evidence to support such a REOH OPY 21).

Plaintiffs cite only to page 259 and 260tloé United Exhibit that iRina’s deposition transcript,

19 The court notethat in 14 C 2589 although United’s filings are somewhat undlirared appears to indicate that
Howard received only a 1onth grace period(14 C 2589Dkt. N0.120 T 14); (14 C 258®kt. No. 117at 21,
21 n.17).
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but the transcript is only 253 pages lonBSQOF OPY 21); (U. Ex. 111). In addition, there is
no reliable foundation indicating how Rina learned about Howard. Thus, Paragraph 21
stricken for failure to comply with Local Rule 56.1.

Even if Plaintiffs had pointed to admissible evidence to support Paragraph 21, the
comparison made by Plaintiffs owarddoes not indicate an unlawful disparate treatment.
After the merger and the effective date of the UPA, Plaintiffs were not geglkimger grace
period before their retirement. In the June 2013 Letter Plaintiffs asked tinasethierity be
restored ad the mandatory retirement be rescinded. (P. Ex. 33); (Doyle Dep. Ex. 9, 26). In
regard tonot having seniority restored and mandatory retirement rescinded, Plamdiffs a
Howard were treated exactly the same. Plaintiffs have not pointed to evidengegsthat they
ever raised the issue of the length of the grace period prior to retiremerst l@hging this
action.

Without more, Howard is not a proper comparator for ADEA purpodé®A indicates
that, unlike Plaintiffs, Howard may have had a disability and under the Americdns wi
Disabilities Act, 42 U.S.C. § 121Gt seq. and that United was required to reasonably
accommodate Howard’s disabilitf ALPA Reply Memorandum of Law in Support of its Motion
for Summary Judgment and in Opposition taififfs’ Partial Motion for Summary Judgment
“A. Reply” Dkt. No. 120 at » Howard is also not a proper comparator because although
Plaintiffs state that Howard was younger, Plaintiffs addevtard was only 30 months from his
65th birthday. PSOF OPY 21). “The Supreme Court has observed that if an employee who is
in the class protected by the ADEA is replaced by someone who is not ‘substgotizger’
(i.e., ten years or so), no inference of age discrimination is generally appdgunyon v.

Applied Extrusion Techs., In&19 F.3d 735, 740 (7th Cir. 201@jting O'Connor v.

20



Consolidated Coin Caterers Corfpl7 U.S. 308, 312-13 (1996)). Plaintiffs have not shown
that Howard was substantially younger than them, or that ALPA considerdiff¢énence
significant Plaintiffs also attempt to argue that the “universe is simply younger people who
were allowed to be instructors/evaluators in the place of Plaintiffs.” gp./&J) at 10). Such a
generic reference to a “universe” of people damssatisfy the burden to specifically identify a
proper comparatort Thus, Plaintiffs have failed to properly identify a comparator outside the

protected class who was treated more favorably.

G. Furloughs

Plaintiffs alsotheorize that another reason United may have engaged in age
discrimination is to findspots for furloughed pilots.P(aintiffs Statement of Undisputed Material
Facts in Support of their Motion for Partial Summary Judgment “PSOF” Dkt. N8.1920). It
is undisputed that at the relevant time there were approximately 1,400 pilots on fulBS§F
1 20). The impact that Plaintiffs’ three positions would have had on such a number would have
beende minimis Plaintiffs fail to point to evidence to show that the decision to adopt the United
Policy was in any way connected to the need to find spots for pilots on furlough and it would be
nothing more than speculation to conclude that United violated the ADEA in order toeildhr

those 1,400 spots.

H. Wisdom of United Policy

Plaintiffs also present arguments that focus upon the wisdom of the United Policy.

Plaintiffs tout their experience and qualifications and argue that theytsee dpgalified than

1 plaintiffs also make a vague reference to a provision in the UPA that wasdaesienefit an unidentified union
negotiator. (P. Opp./SJ at 27)Plaintiffs, however, fail to cite to evidence thaferences any union negotiator or
supports such fast (P. Opp./SJ at 27JPSOF | 21)(P. Ex. 44).
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other younger I/Es. While Plaintiffs are entitled to their opinion®?Aland United are likewise
entitled to the opinion that an Iiho could fly the line was better qualified. Plaintiffs have not
shown that any of the younger I/Es were unqualified for the position.

Plaintiffs challenge the opinion of ALPA and its expeitnes Captain Jameel F. Joseph
that flying the line cannot be replicated in a simulator or by sitting in a jump seabs@ing
pilots.*? Joseph concludes that “Instructors and Evaluators gain relevant experience and
knowledge from recently operatiag aircraft in revenue service that cannot be gained from
operating airplane simulators or from observing line operations from the jumipeaEx. 22 at
17). Joseph indicates in his declaration facts to support his conclusion such as the following:

Flight operations, by definition, begin well in advance of the line pilot entering

the cockpit, and are fluid and dynamic in nature, with each leg of each trip being

distinctly different. The ability to dispatch a flight with known mechanical

deficienciesfor instance, will determine operational restrictions or unique

procedures, with very little time for the flight crew to make critical decssard

fully comprehend the impact of these mechanical deficiencies and there

operational consequences. This pressure cannot be simulated and cannot be

shared through observation. Only I/Es with recent diperational experience,

under these circumstances, can relate to, identify, adjust, and translate these

pressures and experiences into actual training and evaluation — such exposure

cannot be simulated.
(Joseph Dech 8). Joseph also states that “[e]ach airport has unique local procedore[s]
ground aircraft movement, and often construction activities will directly etngréical ground
movement,” and “[a]atal, not simulated, interaction with these conditions by the I/E cadre will

not only familiarize them with the unique set of actual operational circumstaatatso

provide firsthand experience with the challenges the line pilots may experience.pl{Josel.

12 pJaintiffs cite tow. Air Lines, Inc. v. Crisweld72 U.S. 400 (1985br the proposition that expert reports such as
Joseph’s reports are inappropriate in ADEA case and thaetjéh cases involving public safety, the ADEA
plainly does not permit the trier of fact to give complete deference to theyeripldecision.”472 U.S.at423 (P.
Opp./SJ at 11). The issue before the cou@riswell was ‘whether the jury was properly instructed on the
elements of the BFOQ defensdd. ALPA is not pursuing any such defense at this juncture.
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18). Joseph also explains how familiarity and actual experience dealmgnigue factors in
takeoff/departure/climb procedures, en route procedures, and decent/arrival/larudiedyves
make actual line experience superior to any experienaeimulator or viewing from a jump
seat. (Joseph Ded]8). Plaintiffs clearly disagree with Joseph’s conclusions and believe that
the same experience can be gained through a simulator or by sitting in a junfplaeatts

have not pointed to @ence that shows that training in a simulator which seeks to replicate as
best as possible the actual flight experience or sitting in a jump seat gatepgh® exact same
experience as actually piloting a commercial fligRtaintiffs are asking thisowrt to find that

their proposed training is the equivalent to flying the line. Absent a showing thanitee

Policy was a pretext for age discrimination, however, this court in not a properteditigate

the wisdom ofALPA'’s business decisions.

Plaintiffs alsoargue that there is no empirical evidence that shows that the United Policy
makes bettetrained I/Es. ALPA, however, is not required to provide studies and other
empirical evidence to support its policy. The United Policy is not dnrrtais case. The issue
before the court is wheth&LPA used the policy as a pretext to discriminate based upotf age.
Plaintiffs contend that they have evidence that the newest simulators agowedrst replicating
the “feel of the aircraft” and that actually flying the line is not necess&®S$OF OF[6). Even
if Plaintiffs could point to sufficient evidence to show that they are right and ALPA was
mistaken in believing that the United Policy was superior to other training progratmsly

upon simulators, Plaintiffs cannot prevaiee Ptasznik v. St. Joseph Hpdp4 F.3d 691, 696

13 plaintiffs also argue that A2A must show a “rational connection” between the I/E jobimmglalifications. (P.
Opp./SJ at 9). Plaintiffs, however, in support guaitelio v. Bd. of Fire & Police Comm'rs of City of Northlgke
682 F.2d 666 (7th Cir. 1982pilulio was not an ADEAcase and in making such a statement, the court was
addressing constitutional laand the “constitutional requirements of due proc¢ess at 668-69. Dilulio is thus
not on point.
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(7th Cir. 2006)(stating that “[pletext is not necessarily established merely when the plaintiff
demonstrates the employ®reason was mistakgnlt is not role of this court to interfere with
United’s training policies unless such policies are unlawful or ut§afee Stockwell v. City of
Harvey, 597 F.3d 895, 902 (7th Cir. 201@}ating that tourts are not superpersonnel
department[s]” charged with determining best business practi@get&€)nal quotations omitted)
(quotingBlise v. Antaramia, 409 F.3d 861, 867 (7th Cir. 2005)

Plaintiffs also contend that federal law does not require I/E’s to flyrieealnd that other
airlines employ NLQFIs. Such facts are irrelevant. United is not requifetlaw the
minimum under federal law. Mds United required to follow training practices simply because
its competitors follow then> If United’s training is inferior to other airlines as Plaintiffs claim,
then the free market will reward other more forwtrithking airlines.

In Schaffnen. Glencoe Park Dist256 F.3d 616 (7th Cir. 2001), the Seventh Circuit was
presented with similar facts as in the instant action. In that case, the plajiigtispr a
position that required an applicant to have one of several degrees such as EdlccattagRl.
The plaintiff argued that the qualification was not reasonable and that theyemgiould have
considered the plaintiff's experience to be the equivalent as the required degrébe Court

concluded that it did nateedto “decidewhether it is reasonable for an employer to place value

14 plaintiffs have not pointed to any evidence that shows that thedURitlicy, which has been in place since 1989
has created any material risks to the safety of operations in any.flights

15 plaintiffs contend that this court held in its prior ruling that the reasoreddaf the United Policy should be
adjudicated. Platiffs point to the prior ruling in this case on the motion for judgmenhemteadings when the
court stated that it was “unwilling to hold that the I/E Hhgng requirement is reasonable based only on the fact
that it was United's longstanding priaet without the benefit of any evidence that might be developed in discov
to show that, for all its longevity, the practice was totally unreaderiaBader v. Air Line Pilots Ass'i13 F.

Supp. 3d 990, 997 (N.D. Ill. 2015). Plaintiffs, however tdiet statement out of context. In making the above
statement the court wasdrdssing “whether requiring I/Es to be ligaalified is a” reasonable factor other than age
(“RFOA”) to satisfy the RFOA defensdd. At the summary judgment stage, ALPAnig longer pursuing a RFOA
defense. (A. Reply at 6Nor is ALPA pursing a bona fide occupational qualification defense. (AyRéep).
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on the actual receipt of a particular degree, irrespective of the apjdieaperience,” and the
Court declined togresume to mandate that fleenployer]equatdthe plaintiff's] teaching
experience with an actual degree in Educatidd.” The Court then proceeded to indicate that
“[w] hat the qualifications for a position are, even if those qualifications chandasmass
decision, one courts should not interfere with” and that the Court doeheiiployers what
the requirements for a job must bdd. (internal quotations omitted) (quotiigprence v. Eagle
Food Citrs, 242 F.3d 759, 765 (7th Cir. 2001 Similarly in the instant action, Plaintiffs are
attempting to get this court to mandate that United find that training in a simulator or si@ing in
jump seat is the equivalent to flying the line. ASthaffnerthis court will likewise refrain
from telling anemployer how to operatts business in regard to conduct that does not run afoul
of thelaw.

The Seventh Circuit has made it clear that in employment discrimination casesjrthe co
does “notact as asuperpersonnel department Milligan-Grimstad v. Stanle\877 F.3d 705,
710 (7th Cir. 2017)Bagwe v. Sedgwick Claims Mgmt. Servs., Bitl F.3d 866, 883 (7th Cir.
2016)(stating that therécord did] not suggest that [the defendantajionale was insincere or
pretextual, and [the Court does] not sit as a superpersonnel department| ] thathjadgssom
of [the defendant’s] decisiofjs(internal quotations omittedqyjuotingStockwell v. City of
Harvey, 597 F.3d 895, 902 (7th Cir. 20)0Ripberger v. Corizon, Inc773 F.3d 871, 878 (7th
Cir. 2014)(stating that “[a$ [the Court has$tated repeatedly, it is ngthe Court’s] province to
sit as a supepersonnel department evaluating the wisdom of an employer’s staffirgyons);
Baron v. City of Highland Parki95 F.3d 333, 341 (7th Cir. 1998}ating that asfthe Court
has]noted on numerous occasiongefiCourt does not sit as a superpersonnel department that

reexamines an entity business decisiondinternal quotations omittedyjuotingLindemann v.
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Mobil Oil Corp. 141 F.3d 290, 300 (7th Cir. 1998)That is exactly what Plaintiffs are asking
the court to do in this case.

As indicated above, Plaintiffs can utilize theDonnell Douglaurden-shifting method
to establish a prima facie case of discrimination. If a defendant offeggimége ron-
discriminatoryreason for its actions, the plaintiffs must show that the reason is a poetext f
unlawful discrimination.Bates v. City of Chicag@26 F.3d 951, 956 (7th Cir. 2013). As part of
that method, Plaintiffs must establish that ALPA’s legdte nordiscriminatory reason was a
pretext for unlawful discriminationld. The Seventh Circuit has indicated time and time again
that“[t] he focus of a pretext inquiry is whether the employer’s stated reason was hohest
whether it was accurate, wise, or wedinsidered.”ld. (internal quotations omitted) (quoting
Stewart v. Hendersorz07 F.3d 374, 378 (7th Cir. 20003ee alsaleruggi v. CIT Grp./Capital
Fin., Inc, 709 F.3d 654, 661 (7th Cir. 201@3}ating that “[a]n unwise employment decistioes
not automatically rise to the level of pretext; rather, a party establishestprveteevidence that
the employes stated reason or the employment decisveas’ a lie—not just an error, oddity, or
oversight™) (quotingvan Antwerp v. City of Peoria, IJ1627 F.3d 295, 298 (7th Cir. 20})0)
Barricks v. Eli Lilly & Co, 481 F.3d 556, 560 (7th Cir. 20Q(8}ating that “[the focus of a
pretext inquiry is whether the emploigereason is honest, not whether it is accurate or'wise
The Seventh Circuit has stated that in an ADEA case, the court must remaéedfooushether
there is discrimination based on age and be mindful that it is not the court’s “role tiomthes
wisdom of a company’s decisions on how to run its business, only to assure that such decisions
are not intended to provide cover for illegal discriminatiodohal v. Little Lady Foods, Inc.

434 F.3d 943, 946-47 (7th Cir. 20D6)
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Although Plaintiffs criticize ALPA’s belief that flying the line helps an I/E tadrae
betterat his or her job, Plaintiffs have not shown that ALPA’s given reason is other than a
legitimate nordiscriminatory reason for its actions. The court acknowledges that imcertai
situations where actions by a company are extremely unwise from a busare§oint, such
conduct could be suspicious, and could be circumstantial evidence that might be used to support
an ADEA claim. In this case, however, Plaintiffs have fallen far short of pointing to evidence to
support such a theory. Joseph provides arepdetails concerning the rationale underlying the
United Policy. The fact that the policy hasen in place sincE89 further suggests its
justifiablebasisand renders ALPA’s decision to includen the UPA less suspicious.

WhetherALPA is being lonest about its decision to adopt the long standing policy does
involve a question of fact. Plaintiffs, however, must do more than rely on their ategyatid
must point to sufficient evidence for a reasonable trier of fact to do more thahespéich
ALPA'’s decision to continue a longstanding policy concealed some hidden animus based on age.
See Grant870 F.3cat 568 (stating that “[a$ the put up or shut up moment in a lawsuit,
summary judgment requires a non-moving party to respond to the npmuityg properly-

supported motion by identifying specific, admissible evidence showing that $heegeenuine

18 The Seventh Circuit has stated thie* more objectively reasonable a belief is, the more likely it will dbetm

the belief was honestly hetdbut “[a]n inquiry into pretext requires thighe Court]evaluate the honesty of the
employer's explanation, rather than its validity or reasonablen8gsgson v. Beaver Dam Cmty. Hosps.,, Ii80

F.3d 784, 795 (7th Cir. 2018nternal quotations omitted) (quotit@prdon v. United Airlines, Inc246 F.3d 878,

889 (7th Cir.2001)andCung Hnin v. TOA (USA), LLG51 F.3d 499, 506 (7th C2014). The Court further
explained that “[the question is not whether the emysr's stated reason was inaccurate or unfair, but whether the
employer honestly believed the reasons it has offered to explain [itsodEitil. (internal quotations omitted). It

is important to note that in the facts of this caseptiliey in question that is connected to age is logically connected
to the I/E position. Theolicy simply requires that I/&have current real life experience in the precise piloting tasks
that they are expected to teach pilots. Such a requirement clearly falls héttiroad range of reasonableness.
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dispute of material fact for trigl(internal quotations omitted) (quotirdarney v.praSpeedway
SuperAmerica, LLC526 F.3d 1099, 1104 (7th Cir. 20D8plaintiffs have failed to point to
sufficient evidence for a reasonable trier of fact to find in their favor.

Finally, as stated above, it is important to note that in order to succeed on tE#r AD
claims, Plaintiffs must show more than ifpigssible that age was a consideratioALRPA’s
decision makingprocess SeeGross 557 U.Sat 174 (stating that “[u]nlike Title VII, the
ADEA’s text does not provide that a plaintiff may establish discrimination by showing ¢éhat ag
was simply a motivang factof). Plaintiffs must show that ageHad a determinative influence
on the outcome.””Mullin, 732 F.3cat 776 (quotingvan Antwerp627 F.3cat 297). Based on
the above, even when considering the evidence in its totality and viewing it in armeoste
favorable to Plaintiffs, @ reasnable fact finder could find in Plaintiffs’ favor on the ADEA
disparate treatment claims or state law age discriroimataims. Therefore, ALPA’s motion for
summary judgment on that ADEA claims is granted and Plaintiffs’ partial moticgufomary

judgment on such claims is denied.

[11. Duty of Fair Representation Claims

ALPA argues that the DFR claims are barred by the statute of limitations. AlsBA
contends that even if the claims are timely, there is not sufficient eviderttendrgat ALPA

breached its dutgf fair representation.

A. Statute of Limitations

ALPA contends thaPlaintiffs failed to bring the DFR claims within the statute of

limitations period.A six-month statute of limitations applies to DFR claims brought under the
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RLA. United Indep. Flight Officers, Inc. v. United Air Lines, [nt56 F.2d 1262, 1271 (7th Cir.
1985)(explaining that the DFR claim against the airline’s union, which is subject BLiAge

must be brought under the RLA instead of under the LMR&gnerally, when a DFR claim is
based upon thentry intoa collective bargaininggreement, the claim accruesgten the

contract is signed.’ld. at 1273.In the instant action, it is undisputed that UPA, which included
LOA 18, was executed on December 18, 2012. (P. Opp./SJ at 4). Plaintiffs did not bring the
instant action until Apl 7, 2014, which was beyond the smenth limitations period. Plaintiffs
argue, however, that the limitations period was tolled because of representathdiz4 If an
employee elects to pursue internal union procedures, “during the pendency of those union
procedures, the six-month statute of limitations is tolled, to commence runningtueytine
union procedures are exhausteffrandsen v. Bhd. of Ry., Airline & S.S. Clerks, Freight
Handlers, Exp. & Station Employeé&®82 F.2d 674, 681 (7th Cir. 1986). It is undisputed that in
June 2013, Doyle delivered the June 2D&8er to ALPA. (ASOF 21). ALPA argues that it
responded in a letter dated July 1, 2013 (“July 204t8r”), sent by Continental Master
Executive Council Chairman Jay PiergdSOF 22). ALPA contends that in the letter it
informedPlaintiffs that the relief sought by Plaintiffs was beyond ALPA’s coraral that the
requested relief was denied. ALPA argues that afthiat at the latest, Plaintiffs DFR claims
began to run. A review of the actual language in the July 2013 Letter, however, does not
indicate that ALPA hdcome to any sort of finality in regard to Plaintiffs’ reqeeshs ALPA
points out, it informed Rlntiffs that it did not “have unilatalauthority to strike or modify any
provision of the” UPA. (P. Ex. 33). If that was all that ALPA conveyed it certarolyld have
given Plaintiffs a final answer to their request. In the letter, howeudtAfalso states that it

has “referred this matter to the.PA Legal Department for review.”P( Ex. 33).1f, as ALPA
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now contends, ALPA had made a final determinatiowould not have needed to refer the
matter to the legal department for further review. In the July Péft8r, ALPA also states that

it “is a matter, depending on tiegcumstanceshat would have to be considered by, at the very
leastboth MEC’s” and thait would “make sure that the mattereiewedas described above.”
(P. Ex. 33).Basd upon such representations by ALPA, Plaintiffs were justified in concluding
that the further “review” that ALPA repeatedly referenced in the 20ly8letter was ongoing

and that ALPA had not reached a final decision.

ALPA contends that Plaintiffs adtted that theywere not holding out any hope after
receiving the Jul013Letter. (A. SJ aL2-13). In make such an assertion, however, ALPA
merely rely on a statement made by Doyle in his deposition as to his own perdiehal be
(ASOF 1 22). Thatstatement does not show that the otherRhantiffs did not hold out hope.
Nor did Doyle specifically represent that he concluded that the2@u/ Letter was a final
decision and that he did not hold out hope that the final decision would be in his favor. When
Doyle was asked to summarize the R0§3 Letter by ALPA’s counsel, Doyle merely stated
that “the bottom line was that” ALPA could not help Plaintiffs” and that “[i]t wagohd
[ALPA’s] control.” (Doyle Dep. at 64). Doyle was not asked by ALPA’s counsel about the
referencesn the July 2013 Letter to the further review by ALPA or whether Doyle wasi@opi
that after such review ALPA would support his requests. Thus, the undisputed facts do not
indicate that Plaintiffs were derelict in theosecutiorof their rights against ALPA for breach of

the duty of fair representation and thERclaims are timely

30



B. Breach of Dutyf Fair Representation

The parties contend that they have pointed to sufficient evidence to prevail on tise meri
of the DFR claims as a matter of la¥.union breaches its duty of fair representation if it
engages in actions that degbitrary, discriminatory, or in bad faith. .” Cunningham v. Air
Line Pilots Ass'n, Int/l769 F.3d 539, 541 (7th Cir. 2014juoting Vaca v. Sipes386 U.S. 171
(1967)). The duty of fairepresentatiofiapplies to negotiating collective bargaining agreements
as well as to enforcing thetnld. (explaining that irAir Line Pilots Ass'n, Int'l v. O'Nejl499
U.S. 65 (1991), the Supreme Court held that “a union can be held liable for negotiating an
irrational agreement with an emploYer A court presented with a DFR claim, however, does
not engage in de novareview of thenegotiationdy the union.Id. at 542. In assessing
whether a union has breached its duty of fair representation, “[a]ny substam@tmmatxon of a
union’s performance. .must be highly deferential, recognizing the wide latitude that
negotiators need for the effective performance of their bargainspgmsibilities: Id. (quoting
O'Neill, 499 U.Sat 7§. A unionbreaches itsluty of fair representation if engages in
discriminationthat is“‘i ntentional, severe, and unrelated to legitimate union objectivekehn
v. Terminal R.R. Ass'n of St. Lauwn. 14 CV 328, 2015 WL 4272970, at *14 (S.D. lll. July 14,
2015) (quotingdAmalgamated Ass'n of Street, Elec. Ry. & Motor Coach Emps. of Am. v.
Lockridge 403 U.S. 274, 301 (1971) The*“final product of the bargaining process may
constitute evidencef” an arbitrary action and breach of the duty of fair representabioly f it
can be fairly characterized as so far outside a wide range of reasonabletiessit is wholly
irrational or arbitrary. Cunningham769 F.3d at 542 (quoti@'Neill, 499 U.S. at 78).

Plaintiffs contend that ALPA’s agreementadopt the United Policy in the UR#&as

discriminatory and arbitrarALPA has presented evidence showing that it agredtety PA
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based on the legitimate interest in havitits receive théest available training. Although
Plaintiffs vehemently dispute ALPA’s conclusion, Plaintiffs have failechtmsthat ALPA’s
interest was not related to legitimate union objectives. It is an unfortwadity thatwhenany
decision by a union is made for the greater good of its mendoen® members may be
negatively affected as well. That does not mean that ALPA acted in an unlawful and
discriminatory manner. In regard to the arbitrariness of ALPA’s condumtif&afall far short
of making any such showing. ALPA has providkdailexplaining the reasoning behind the
belief that flying the lindhas training valuePlaintiffS many arguments relating to the wisdom
of the United Policysuch as the fact that other airlines don’t have such a galldg show that
ALPA acted beyond the wide range of itsadetion. The fact that United had such a policy for
such an extended period is a further indication that there is a legitimate badi®foto agree
to the adoption of the United Policy inetUPA

Even if Plaintiffs were able to establish that considering all factors andieahpir
evidenceJnited would be better oEfmployng NLQFIs that would not be sufficient to show
that ALPA breached its duty of fair representation. ALPA is allowed discratiditasitude in
executing its union functions and this court is not here to second guess ALPA’s de@&iog-
absent a serious dereiat in its duty to protect the rights of those it representsaadbpting
Uniteds long-standingPolicy into theUPA, ALPA was not acting outside the wide range of
reasonablenesdt is also worth noting thaALPA did obtain for Plaintiffs an additionalvelve
months of workwith United despite the fact that they were not qualified to fly the line and that
during those twelve months Plaintiffs receivei086 pay increasever what they had earned
with Continental.(ASOF Y 20) Plaintiffs have failed tgoint to sufficient evidence that would

indicate that ALPA breached its duty of fair representation through discrionratarbitrary
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conduct. Therefore, ALPA’s motion for summary judgment on the El&iRs is grante@nd
Plaintiffs’ partial motion fosummary judgment on the BFlaims is denied.

CONCLUSION

For the reasons set forth above, ALPA’s motion for summary judgment [73] is granted

and Plaintiffs’ partial motion for summary judgment [114] is denied. Civil cagertated.

Date 6/4/18 g

Jorge L. Alonso
United States District Judge
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