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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOUGLASBADER, CHARLESDOYLE,
and RALPH J. RINA,

Plaintiff,
No. 14 C 6415
Judge JorgelL. Alonso

AIR LINE PILOTSASSOCIATION,

)

)

)

)

)

)

v, )
)

INTERNATIONAL, )
)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs, Douglas Bader, Charles Doyle and Ralph Rihave brought this action
against their labor union,defendantAir Line Pilots Association,International (*ALPA”),
claiming age discrimination under the Age Disgination in Employment Act (“ADEA”)
breach of the duty of fair representati®FR”) implied by the Railway Labor Ac¢tbreach of
contractunder state lawand tortious interferenceit a business expectanaynder state law
ALPA has moved for judgment on the pleadings under Rule 12(c), contending that plaintiffs’
claims ardegally insufficient, barred by the statute of limitations or preempted by fddera
For the reasons sairth below, the motion is granted in part and denied in part.

BACKGROUND

Plaintiffs were all Pilot Instructor/Evaluators (“I/Es”) at Continental Airlines
(“Continental”) when Continental merged with United. United’s longstandiagtioe contrary
to Continental’sjs to require all I/Es to belihe-qualified,” i.e., to be qualified to fly a revenue
producing flight carrying paying passengerskederal Aviation Administration (“FAA”)

regulations require all linqualified pilots to be under the age of 65.
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After the mergerALPA and Unitednegotiated a collective bargaining agreement, the
United Pilots Agreement (“UPA”). The UPA, consistentvith United’'s premerger practice,
required all I/Es to be linqualified. On December 18, 2018 PA and Unitedimplemented
the linequalification requirement via Letter of Agreement 18 (Contpk. 2, which effectively
terminated I/Es such as the plaintiffs, who had reached the FAA mandatmmestt age, after
a 12month grace period.

ANALYSIS

LEGAL STANDARDS

Rule 12(c)permits a party to move for judgment on the pleadings, which consist of the
“the complaint, the answer, and any written instruments attached as exhMitéid. Gun &
Outdoor Shows, Inc v. City of Bend 163 F.3d 449, 452 (7th Cir. 199@)ting Fed. R. Civ. P.
10(c). A motion for judgment on the pleadings under Rule 1B aoverned by the sz
standards as a motion to dismiss for failure to state a claim pursuRuketd2(b)(6). Hayes v.
City of Chi, 670 F.3d 810, 813 (7th Cir. 2012).

“A motion under Rule 12(b)(6) tests whether tlenplaint states a claim on which relief
may be granted.’Richards v. Mitcheff696 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a
complaint must include “a short and plain statement of the claim showing that ther pdeade
entitled to relief.” FedR. Civ. P. 8(a)(2). The short and plain statement under Rule 8(a)(2) must
“give the defendant fair notice of what the claim is and the grounds upon which.it rBsit
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (ellipsis omitted).

Under fedeal noticepleading standards, a plaintiff's “[flactual allegations must be
enough to raise a right to relief above the speculative level."Stated differently, “a complaint
must contain sufficient factual matter, accepted as true, to ‘state a clegfietahat is plausible

on its face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 570).
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“A claim has facial plausibility when the plaintiff pleads factual conterttahaws the court to
draw the reasonable inferencetttiee defendant is liable for the misconduct allegdd.”(citing
Twombly 550 U.S. at 556). “In reviewing the sufficiency of a complaint under the plausibility
standard, [courts must] accept the wadaded facts in the complaint as true, but [thagkd] ]

not accept as true legal conclusions, or threadbare recitals of the elemamtsuse of action,
supported by mere conclusory statementé&lam v. Miller Brewing Cq.709 F.3d 662, 66%6

(7th Cir. 2013) (quotingdrooks v. Ros$78 F.3d 574, 581 (7th Cir. 2009)).

. ADEA CLAIMS
A. Union Liability for Money Damages Under ADEA

ALPA claims that judgment should be granted in its favor on plaintiffs’ ADEAncla
because labor unions cannot be liable for money damages under the ADEA.

ADEA’s substantive provisions concerning discrimination are similar to those of Title
VII of the Civil Rights Act Compare29 U.S.C.§ 623 gection 4of ADEA) with 42 U.S.C. §
2000eet seq (Title VII). For its enforcement mechanisimowever, rather than follang Title
VII, the ADEA incorporates provisions of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §
201et seq. Section 7 of the ADEA, 29 U.S.C. § 62Bateghat “[t]he provisions of this chapter
shall be enforced in accordance with the powers, remsednd procedures provided in sections
211(b), 216 (except for subsection (a) thereof), and 217 of this titlesuds@ction (c) of this
sectiori; that is, the ADEA selectively incorporates the remedial scheme of the Fit&Ahe
ADEA.

The FLSA’s penalties provision, 29 U.S.C. § 216, provides that employees may bring an
action for money damages against an “employdytit labor unions are expressly excluded from

the definition of ‘employer,” 29 U.S.C. § 203(d). Becausethis penalties provision is



incorporated into the ADEA, ALPArgueghat no money damages are available against a union
under the ADEA.

Neither the United States Supreme Court nor the Seventh Circuit Court of Appeals ha
addressed this issutrectly, and the lower courts that readdressed it are spliALPA relies
principally onNeuman v. NrthwestAirlines, Inc., No. 79 C 1570, 1982 WL 31@\.D. Ill. Apr.

30, 1982)and ALPA v. Trans World Airlinedinc., 713 F.2d 940, 957 (2d Cir. 1983) (citing
Neuman affirmed in part, reersal in part on other grounds sub ngnirans World Airlines v.
Thurston 469 U.S. 111 (1985), which held that the ADEA does not almwmey damages
against labor unions because the FLSA, from which the ADEA takesniisdial structurejoes
not allowthem.

In response, plaintiffs have cited a number of contragisibns that have reasontt
the ADEA expressly prohibits discrimination by labor union, 29 U.S.C. § 623(c)t
incorporates e FLSA’s remedial schemselectively, not wholesgleand it additionally
authorizescourts to “grant such legal or equitable relief as may be appropriate to etfettteat
purposes of this chaptet,29 U.S.C.§ 626b). According to theseasesCongress cannot have
intended—andt would not “effectiate tle purposes of’ the ADEA, whicbxpressly prohibits
discrimination by labor uniorsto allow unions to discriminate against their own members
without facing liability for money damage&eeTyrell v. City of Scrantanl34 F. Supp. 2d 373,
386 (M.D. Penn2001);EEOC v. Local 350, Plumbe#s Pipefitters 842 F. Supp. 417, 422 (D.
Nev. 1994);Boieru v. Cuyohoga Cty. Library UnipmNo. C861298, 1988 WL 106953, at *1
(N.D. Ohio May 27, 1988)EEOC v. ALPA489 F. Supp. 1003 (D. Minn. 198@v’d on other

grounds 661 F.2d 91 (8th Cir. 1981).

! For convenience, the Court will refer to this language as “the ‘apptepegal or equitable relief language.”
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ALPA replies that plaintiffs, by relying on these caseare advocating an overly
expansive reading of the ADEA that the Seventh Circuit rejectédoskowitz v. Trustees of
Purdue University5 F.3d 279283 (7th Cir. 1993). However, that case is distinguishable, and
its holding is not as broad as ALPA claims. Mwoskowitz the Seventh Circuit held that the
“appropriate legal or equitable relief” language did not permit the award okquestial
damags or other common law damages beyond the economic damages for lost wages prescribed
by the FLSA. That conclusion clearly comports with the language and legidhadgtory of the
statute, which explicitly provides that “[ajmounts owiaga person as agelt of a violation of
this chapter shall be deemed to be unpaid minimum wages or unpaid overtime compensation for
purposes of sections 216 and 2df7this title [i.e., the relevant sections of the FLSA],” 29
U.S.C.A. 8§ 626. Congress not only incorpora8®16 and 217 by reference but it reproduced
in section 626 words such as “wages” and “compensatitbims’clear from the plain language of
the ADEA that Congress intended to limithaiages to lost or unpaid wages.

On the other hand, the ADEA does m{plicitly import the requirement that a liable
party be arfemployef in the same way; the word “employatbes not appear in § 6Z6énlike
the terms “wages” and “compensatiordjyd8 623c) explicitly prohibits age discrimination by
labor unions. If Congress intendéd limit potentially liable partiesunder the ADEAto
“employers,”incongruently with 8 623(c)t might at least have usede wordin 8§ 626 asthe
FLSA does in § 216. It is more reasonable to read the statute as providingNhaparty
[including labor unionsjwhose conduct is proscribed by the substantive proysiai the
[ADEA] may be required to pay for the pecuniary injuries they calleeal 350, Plumbers &
Pipefitters 842 F. Supp. at 428an to readt to prohibitdiscrimination by labor unions without

providing any meaningfulemedies for iagainsthem. Nor is that reading inconsistent with the



Seventh Circuit’s holding that the liable party may only be required to pay economages
for lost wages rather thamther types of common law damageSeeKaren L. PeckUnion
Liability Under the Age Discrimination in Employment As6 U. Chi. L. Rev. 1087, 111123
(1989) (arguing that unions are liable under ADEA but only for lost wages). It does not eve
require esorting to the “appropriate legal and equitable releiguagehat the Seventh Circuit
was interpreting irMoskowitz The court inLocal 350, Plumber& Pipefittersheld that the
ADEA did not incorporate every FLSA provision wholesale, aRdSA’s “empgdoyer”
requirement simply wanot incorporated into the ADEA See842 F. Supp. a¥21-22. This
Court agrees.

But evenif plaintiffs were forced to rely on the “appropriate legal and equatablief”
language in 8 626(b), the Court would agree that it supports their poditeurmars reasoning
in reaching a contrary result is not persuasive Neamanthe court heldhatthe “appropriate
legal and equitable relief” language did not permit money damages againsinaisbecause
it “was inserted into the ADEA by Congress as a means of overruling previous judicial
interpretations of the FLSA which had held th@unctive relief was unavailable in private
actions under the FLSA Neuman 1982 WL 313 at *3 (citind.orillard v. Pons 434 U.S. 575,
581 (@978). Certainly, the United States Supreme Court statetomllard that Congress
intended tadiverge from julicial interpretations of the FLSA that held that injunctive relief was
unavailable, but it did not hold thttis was theonly purpose for insertinthe “appropriate legal
or equitable relieflanguage into the ADEAnor wouldthatinterpretation be logal. Surely, if
Congress inserted this language with only injunctive relief in mind, it would have had n@need t

include the word “legal.”



Additionally, in Neumanin response to the plaintiffs’ argument that the similarity of the
substantive provisions of Title VIl and the ADEA suppthie position that the statutes provide
similar remedies as against labor uniath® courtplaced importance on the fatiat Title VII
contains an express provision making labor uni@ie for back pay, 42 U.S.C. 2008€g), but
the ADEA does not.Neuman 1982 WL 313 at *3 n.1.Again, the court cited.orillard, in
which the Supreme Court declined to draw any conclusions about the remedies prowited by
ADEA based on the similarity of its substantive provisions to those of Title Vilweier,
Lorillard also pointed out an important difference in the remedralctures of the two statutes:
Title VII, unlike the ADEA, does not‘authorize‘legal’ relief in so many words™under Title
VII, the availability of back pa¥yis a matter of equitable discretidnLorillard, 434 U.S. at 584.
But the ADEAexpressly autbrizes “legal or equitable relief as may be appropriate to effectuate
the purposesbdf the statute.ln the ADEA, unlike Title VII, Congress had no need to specifically
authorize labor union liability for back pay a similar remedy; the genenatovisions of 8
626(b) accomplish the same purpbsgeauthorizing “legal or equitable relief” under the general
remedial structure of the FLSA, which allowsipitiffs to recover lost wages as money damages.
It is areasonable interpretation of the ADHEA light of this difference from Title Vllthat labor
unions,which are prohibited from discriminating on tlasis of age, arsubject to the same
penalties as employers if they violate the ADEA.

To hold otherwise is to hold that Congress enacted a statute that prohibits age
discrimination by unions without providing any meaningful reme@yrrell, 134 F. Supp. 2dt
386. As plaintiffs argue, the union is not in a position to provide certain equitableliesseich

as reinstatement. Money damageslikely to be the only way to redress the union’s violation



of the ADEA. The Court is not persuaded that Congress intended to exclude this fevmedy
the ADEA.

The fact that plaintiffs seek money damages against ALPA provides no bagisniong
judgment against them on thé&bDEA claim.

B. Legal Sufficiency of ADEA Claim Under Twombly/I gbal

ALPA contends that plaintiffs fail to state a claim under the ADEA bectigsedo not
specifically allege that ALPA acted with discriminatory intent.

Plaintiffs hawe allegedthat the are over 65their union agreed to a policy that would
require allinstructors over the age of &6 be terminatedalthough plaintiffs were performing
their duties competenthandplaintiffs were subsequently replaced by younigstructors. This
is more than sufficient to state a claim untte ADEA. See Levin Wadigan 697 F. Supp. 2d
958, 965-66 (N.D. Ill. 2010Qx.f. Serv. Employees IhtJnion, Local 73ex rel.Condon v. Cty. of
Cook No. 13 CV 2935, 2014 WL 793114, at *3 (N.D. lll. Feb. 26, 201#4)is unclear what
more ALPA would have plaintiffs allege, short obnclusive evidencesuch as an outright
admission of age bias, but plaintiffs are not required to plead a discriminationiclauath
detail. See Levin697 F. Supp. 2d at 965-6@s to this ground, ALPA’s motion is denied.

C. Reasonable Factor Other Than Age

ALPA contends that the UPA’s requirement that all I/Es be-duaified was a
reasonable factor other than g{fRFOA”). See29 U.S.C. § 623(f) ALPA may well be correct
but it may not raise this defense at this stage of the proceedidgeTurner v. Jewel Food
Stores, InG.No. 05 C 5061, 2005 WL 3487788t *3 (N.D. Ill. Dec. 21, 2005)Ricciardi v.
Elec. Data Sys. CorpNo. 03CV-5285, 2005 WL 2782932, at *1 (E.D. Pa. Oct. 24, 2005).

The ADEA’s exemption for actions based RROAsis an affirmative defense; the party

raising it “must not only produce evidence raising the defense, but als@agerse factfinder of
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its merit.” Meacham v. Knolls Atomic Power Lab54 U.S. 84, 805 (2008) A court maynot

grant a motion to dismiss or a motion for judgment on the pleadings on the basis of an
affirmative defenseinlessthe allegations of the complaint suffice to establish the defefse.
Jones v. Boglks49 U.S. 199, 215 (2007).

This Court cannodeterming based only on the allegations of plaintiffs’ complaint,
whetherrequiring I/Es to be lingualifiedis aRFOA. The only undisputed fact in the pleadings
bearing on that issue is that the requirement was United’si@rger practice, buhis Court is
unwilling to hold that the I/E linélying requirement is reasonable based only on the fact that it
was United’s longstanding practice, without the benefit of any evidenceiblat be developed
in discovery to showhat, for all its longevit, the practicevas totally unreasonablé&ee Turner
2005 WL 3487788at *3; Ricciardi, 2005 WL 2782932, at *1.

Based only on the pleadings, teeidence developed in discovery is no more likely to
show thatUnited’sline-flying requirementor I/Esis a reasonabl&ctor other than aghan it is
to show that the requirement is entirely arbitrakLPA’s motion is denied as to the ADEA
claim.

[11.  DUTY TO FAIRLY REPRESENT
A. Statuteof Limitations

ALPA contendsthat plaintiffs’ claim that ALPAbreached its duty to fairly represent
themis barred bythe statute of limitations. A simonth statute of limitations applies to DFR
suits under the Railway Labor Aathich governs airlines’ labor unionsUnited Indep. Flight
Officers, Inc. v. United Air Lines, Inc756 F.2d 1262, 1273 (7th Cir. 1985). When the DFR
claim is based on the union’s entering into a particular collective bargainingregredhe

claim accrues “when the contract is signettl” In this case, Letter of Agreement 18 wassi)



on December 18, 2012. ALPA contends that the statute of limitations began to run on that date,
although plaintiffs did not file this action until more than 15 months later.

Plaintiffs respond citing Frandsen v. Brotherhood of Railroad, Airline &e&mship
Clerks, Freight HandlersExpress& Station Employees/82 F.2d 674, 681 (7th Cir. 198@)at
the statute was tolled while they were pursuing internal uniondiesadn their brief, plaintiffs
describe this internal union process as follows:

[P]laintiffs notified the union that they wanted to seek redress of their complaint.

The union never responded before plaintiffs were terminated. Plaintiffs,

therefore, had no way to know urttileir final termination date that the union was

not going todo anything to help them. . . . [T]hey continued to believe that ALPA

would represent their interests and fight to keep their jobs. This belief was not

without foundation, since ALPA did work to change other provisions of the new

CBA, to the benefit of former Continental employees, during 2013.
(Resp. at &.) ALPA replies that plaintiffs’ complaint contains no allegations of any internal
union remedies pursued by plaintiffs and, in any case, internal union procedures only toll the
statute of limitawns if they are formal, not informal requests for helphristiansen v. APV
Crepaco, Inc.178 F.3d 910, 916 (7th Cir. 1999).

ALPA'’s grasp of the applicable substantive law is sound, but again it makeguameat
that is inappropriate at this stagetbé proceedings.Plaintiffs were not required to anticipate
ALPA’s affirmative defense in drafting their complaint. Unless it is clear enfdke of the
complaint that plaintiffs’ DFR claim is barred by the statute of limitations, the claim must
survive a motion for judgment on the pleadings.Stated differently plaintiffs must have
“admit[ted] all the ingredints of an impenetrable defehs® be vulnerale on statute of
limitations groundg$o a motion for judgment on the pleadingseeJovic v. -3 Servs., In¢.No.

10 C 5197, 2014 WL 4748614, at *11 (N.D. Ill. Sept. 24, 2qt4ing Xechem, Inc. v. Bristol

Myers Squibb Co372 F.3d 899, 901 (7th Cir. 2004)).
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In this case, the complaint is entirely silent as to whether plaintiffs pursuexhlfo
internal union procedures thatight have tolled the statute. It is at least possibé, as
plaintiffs’ response might be read to suggest, they nagdemal complamnt to their union and
the union gave some response that was “sufficiently vague” to give plaintifés Hafse that
ALPA might take some further action on theehalf. SeeKonen v. Intl Bhd. of Teamster255
F.3d 402, 406 (7th Cir. 2001%cott v. LeaiCorp, No. 2:14CV-107, 2014 WL 5597276, at *8
(N.D. Ind. Nov. 4, 20145,

Plaintiffs have not pleaded themselves out of court bectheseallegations of the
complaint do noplainly reveal that their claim is barred by the statute of limitations. ALPA’s
statute of limitationslefensamust fail at thisearlystage of the proceedings.

B. Legal Sufficiency of DFR claim

ALPA claims that plaintiffs do not plausibly allege t#dtPA breached its duty to fairly
representhem. ALPA states thatourts must evaluate a union’s performance under a “highly
deferential” standard that gives unions the “wide latitude” they need “for thestig#
performance of their bargainirrgsponsibilities ALPAv. O'Neill, 499 U.S. 65, 661991) and
plaintiffs have not allegedny egregious failure that might meet this deferential standard.

As ALPA admits, a breach of the DFR may be based on discriminatiSee
Amalgamated Ass of St., Elec. Ry. & Motor Coach Emypf Am. v. Lockridge403 U.S. 274,
301 (1971) Plaintiffs respond that they have adequateligged that the union discriminated

against them on the basis of agiLPA replies as itarguedwith respect tglaintiffs’ ADEA

2 |mportantly, if an applicable internal union time limit for taking acti@pieed, then the plaintiffs were on notice
that the union would take no further action, and the statute of limitatioas begun. SeeChristiansen178 F.3d at
914 (citing Metzv. Tootsie Roll Indus., Inc715 F.2d 299 (7th Cir. 1983)). ALPA has pointed to no such time limit
in this case.
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claim, that plaintiffs have alleget facts to support the claim that there was asgraininatory
intent or improper motive underlying its actions.

The Seventh Circuit has given complaints alleging breach of the duty of fair
representation basedn discrimination a liberal constructioras federal noticpleading
standards requireZapp v. United Transp. Union’27 F.2d 617, 627 (7th Cir. 1984)aters v.
Wis Steel Works of Int'l Harvester Co427 F.2d 476, 489 (7th Cir. 1970). Furtherthe
context of employment discrimination claims under Title MHe Seventh Circuit allows
plaintiffs to plead discrimination claims quite generally because there is untikdbg any
“smoking gun” evidence of discriminatory intefidty example, a defemaht is not likely to have
admitted his discriminatory intent to the plaintiff outrigli8eeTamayo v. Blagojevi¢b26 F.3d
1074, 1085 (7th Cir. 2008E.E.O.C. v. Concentra Health Servs., J@86 F.3d 773, 781-82 (7th
Cir. 2007)(citing cases). It is appropriate at the pleading stage to give plaintiffsrsie@i@ay
in evaluating their DFR claim based on discrimination

It is certainlya logical inference based on thBegations of the complairthat ALPA
discriminated on the basis of age€o require plaintiffs to provide more facts would toaequire
them to prove theiclaim in the complaintAt this stage, they have met their burden of stating a
plawsible claim ofa breach of the duty of fair representation basedisgrimination. Plainiffs’

DFR claim survives ALPA’s motian

V. STATELAW CLAIMS

ALPA contends that plaintiffs’ state law clairage preemptedPlaintiffs claim in Count
Il that, by “placing the interests of its younger members ahead of its older ngemberin
negotiating the [UPA] with United,ALPA breached its obligations to plaintiffs under its own
constitution and byaws, which represent a direct contract with plaintiffs enforceable urater st

law. (Compl. § 3637.) In Count IV, plaintiffs claim that ALPA tortiously interfered with
12



plaintiffs’ business relationship with their employley, while “purport[ing] to represent the
interests of Plaintiffs in negotiations with Unitedgfcourag[ing] United to agree to terminate
instructors at age 65.(1d. § 49-50.)

Theseclaims essentiallyduplicateplaintiffs’ duty of fair representation claime., “the
underlying dispute drasvits basic character from ALP#alleged violation of federal law, and . .
. the state law claims, in both substance and relief, are identical to the fedengl ¢Peterson
v. ALPA 759 F.2d 1161, 1170 (4th Cir. 1985)S]tate (and federal) courfapplying state law]
generally may not adjudicate claims based on conductshmabtected or prohibited by federal
labor law, or arguably st (citing San Diego Bldg. Trades Council, Millmen's Union, Local
2020 v. Garmon359 U.S. 236, 2441959); seelLindsay v. Ass’n of PrdfFlight Attendants
581 F.3d 47, 5%0 (2d Cir. 2009)Adkins v. Mireles526 F.3d 531, 540 (9th Cir. 200&riffin
v. ALPA No. 93 C 719, 1993 WL 348568, at-86(N.D. Ill. Sept. 3, 1993aff'd, 32 F.3d 1079
(7th Cir. 1994) These stattaw claims are preempted becausthey arise out of ALPA’s
collective bargaining activity, antthe imposition of additional state liability on the defendants
for conduct during collective bargaining negotiations would upset the balance of power
establishedby the [Railway Labor Act] andfrustrate effective implemeation of the [Act’s]

processes.'Lindsay 581 F.3d at 580 (internal citations omitted)
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CONCLUSION

For the reasons set forth above, eurt grants in part and denies in paefendant
ALPA’s motion for judgment on the pleadings. The mot®mranted as t€ountsll and IV.

The motion is denied as to Counts | and Il

SO ORDERED.

ENTERED: July 9, 2015

HON. JORGE L. ALONSO
United States District Judge
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