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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WAYNE LANGDON,
Plaintiff, CaséNo. 14-cv-6980

V. Judge Robert M. Dow, Jr.

~ e e

PRINCIPAL LIFE INSURANCE COMPANY, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Wayne Langdon claimshat Defendant Principal Life Insurance Company
wrongly denied his claim foong-term disability benefits by concluding that his squamous cell
carcinoma was a preexisting condition thatswet covered under Pidiff's group policy.
Before the Court are the parties’ cross-motifsrssummary judgment [39, 43]. For the reasons
set forth below, Defendant’s motion for summarggment [39] is denied and Plaintiff's motion
for summary judgment [43] is granted. This caseet for further status on October 3, 2016, at
10:00 a.m. to discuss further proceedings and the possibility for settlement.

l. Background

The Court takes the relevant facts fraime parties’ Local Rule 56.1 statements,
construing the facts in the light sicfavorable to the nonmoving party.
Plaintiff Wayne Langdon begamorking for Advance Engineered Systems, Inc. (“AES”)

as a control engineer on December 17, 2@#ning an annual salary of $78,000. As an

! Local Rule 56.1 requires a party moving for sumnjadgment to submit a statement of material facts

as to which the movant contends there is no genssue and entitles the movant to judgment as a matter

of law. The rule permits a movatt file up to 80 separately-numbered statements of undisputed facts.
L.R. 56.1(a)(3). The rule also requires the nonmovant to file a concise response to the movant’s statement
of facts setting forth “any disagreement, specific refegeno the affidavits, parts of the record, and other
supporting materials.” L.R. 56.1(b)(3)(A).
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employee of AES, Plaintiff reced coverage under AES’s long-term disability plan, which was
insured by Defendant Principal Life Insuran€ompany per the terms of a group insurance
policy. In March 2013, Plaintifivas diagnosed with squamocsll carcinoma (throat cancer),
prompting him to seek both short-term amhd-term disability benefits under the policy.
Defendant granted Plaintiff's request for shortxtebenefits, but denie®laintiff's claim for
long-term benefits, concluding thBtaintiff’'s disability was cased by a preexisting condition.
Plaintiff appeals that decision.

The group insurance policy doest provide benefits for anjisability that “is caused by,
a complication of, or resulting from a Preexistidgndition as described in th[e] Group Policy.”
[55, 1 12.] The group policy definesrgexisting condition” as follows:

A Preexisting Condition is any sicknessigury, including 3 related conditions
and complications, or pregnancy, for which a Member:

a. received medical treatmeognsultation, careyr services; or
b. was prescribed or togiescription medications;

in the three month period before be she became insured under the Group
Policy.

No benefits will be paid for a Disability that results from a Preexisting Condition
unless, on the date the Member becomesiied, he or she has been Actively at
Work for one full day after completing 12 consecutive months during which the
Member was insured under the Group Policy.
[55, 1 13.] Plaintiff's long-term disability cov@ge became effective on February 1, 2013. [54,
1 47.] The relevant question, then, was whethemibdical care that Plaintiff received in the

three month period preceding February 1, 2013lifechas care relatingo his disability {.e.,

squamous cell carcinoma) as defifgthis preexisting condition clause.



A. Plaintiff's Medical History

In February 2009, Plaintiff visited his mkest, Dr. Chung, on tweparate occasions
regarding, in Dr. Chung’'s wordslental work that was “brealg down.” Dr. Chung reported,
among other things, that Plaintiffas experiencing temperature géwsy in his #3 molar. In
May 2009, Plaintiff saw Dr. Chung again, thisne regarding his #2 and #3 molars, and
Dr. Chung noted a “starting abscess” and reporigat Plaintiff continued to experience
discomfort based on sensitivity to temperature.@hung treated Plaintiff with a root canal and
a crown on tooth #3. Plaintiff returned for anatiaesit in June 2009, where Dr. Chung noted that
the “crown was rocking” and dinot fit well,and so Dr. Chung installed a temporary crown and
sent the permanent crown “back to the lab” for further adjustments. Dr. Chung installed the
modified crown later that month.

Three months later, in September 200%iRiff saw Dr. Chung for an “emergl[ency]
exam” for “pain with pressure” relating to thensatooth (#3), even when not biting down. The
examination showed no infection, but noted “lasgauses.” The doctor noted that the crown was
“a little high,” and noted that Plaintiff’'s discdort stemmed from the crawheight and his large
sinuses. Plaintiff was told to folv up in two weeks if the paipersisted. Plaintiff returned to
Dr. Chung approximately one week later repaytcontinuing discomfort. Dr. Chung adjusted
Plaintiff's crown and filling. Plaitiff reported that his bite febetter after the adjustment, but
Dr. Chung noted that Plaintiff §]till ha[d] unfinished treatmdhthat would be continued.

Plaintiff next saw Dr. Chung faan oral exam in Novemb@010, more than a year later.
The doctor’'s notes read “oral ex — wnl,” whi@apparently means that the examination was
“within normal limits.” The parties dispute whether the doctor's notes refer to the dental

examination as “consistent” ordastraint,” although it appeats be the former. [See 46-20, at



40.] Regardless, Dr. Chung did not schedule fotpw-up visits, and Plaintiff did not see
Dr. Chung again for another year.

In January 2012, Plaintiff saw Dr. Chung foteeth cleaning and oral examination, the
latter being “wnl.” The doctor’s notes reflect some discussion of crowns and that his office was
“checking on ins[urance] to see if they will cova@owns yet.” [46-20, at 41.] Plaintiff returned
the following month for prep work relatintp another crown inatlation (on tooth #15—a
different tooth than the one that was treated®009), where the dast “shaped tooth down,
packed cord, made temp, tookdl impression,” and scheduledalow-up visit in two weeks.
However, five days later, Plaintiff returnéal an “emer[gency] exam” after experiencing “heat
and cold sensitivity and pressure.” The doctor recommended another root canal and prescribed
Plaintiff antibiotics. Plainff returned to Dr. Chung two daylster for another unscheduled
“emer[gency] exam,” and the doctor's noteflee that a “pulpotomy” was performed under
local anesthetic (carbocaingf6-20, at 41.] Five days later, on March 12, 2012, Dr. Chung
performed a root canal on the offending todg#i5), and after an x-ray confirmed that
“everything looks good,” the doctor reinstalléde temporary crown. Plaintiff returned on
March 21, 2012 for additional adjustments and the installation of the permanent crown.

A few months later, on June 4, 2012, Ridi returned to Dr. Chung for another
“emer[gency] exam,” this time relating to “paamd sensitivity” in two different teeth (#30 and
#31). Dr. Chung confirmed the sensitivity, but noted no infection in the reported area. Instead,
Dr. Chung located a developing infection witoth #3—the tooth thddr. Chung performed a
root canal on in 2009. Dr. Chung noted that mRitii might need a semd root canal on that
tooth, and then adjusted the existing crowmkimg that it was pressing down on the area where

Plaintiff reported pain and sensiti. Four days later, Plaintiff terned for a second root canal



on the offending tooth. Upon examination, Dhuig delayed treatment for two weeks. After
further examination on June 25, 2012—during whithintiff experiencegbain and was treated
with lidocaine—Dr. Chung concluded that treoth in question neede® be extracted. The
doctor continued the procedure on the followday (including the installation of a temporary
tooth), also performing a full-mouth pedontal evaluation wherein Dr. Chung noted
inflammation and discussdidssing with Plaintiff.

On October 30, 2012, Plaintiff saw Dr. Chuagain relating to paiimn tooth #15—the
tooth that received a root canal in early 2012. After performing an endoscope and a tap test,
Dr. Chung agreed that Plaintiff reacted “mostidb,” and referred Plaintiff to an endodontist to
retreat the prior #15 root canal. On Novemb®r2012, Dr. Chung took out the temporary filling
in #15 and installed a permanent filling. dwveeks later, on November 29, 2012, Plaintiff
returned to Dr. Chung, reporting swelling on the loleérside of his jaw and headaches for “the
last couple of weeks.” [46-20, 44.] The doctor’s notes show that he “didn’t see anything on x-
rays,” and that tooth “#15 has reacted to padmabut not percution [sic].” Dr. Chung prescribed
Plaintiff the antibiotic clindamycin anasked him to report back in one week.

On December 6, 2012, Dr. Chung further exadithe swelling on Plaintiff's lower jaw,
noting that it was hard to ¢htouch. The doctor requestedays on both Plaintiff's upper and
lower jaws, but saw no signs of infection. Dr.udlg referred Plaintiff to his primary doctor. [46-
20, at 44.]

On January 2, 2013, Plaintiff saw interndt. Linda Razbadouski. He reported to her
that he underwent a root carmal tooth #15 on November 20, 2012ddhat four days later he
experienced enlarged lymph nodesjich had remained swollen for four weeks. The doctor’'s

examination of Plaintiff revealed an “[e]nlay@arotid/lymph node 3cm firm, tender, warm to



touch” on the left side of Plaiiff's face. [46-3, at 35.] Dr. Bzbadouski referred Plaintiff to
general surgeon Dr. Mark D. Zarnke for further evaluation.

Plaintiff saw Dr. Zarnke later that same ddyout the swelling in Bileft neck. Plaintiff
told Dr. Zarnke that the swelling developed aft@dergoing certain dental work, and that the
tenderness and swelling has nobsided since then. Plaintiffperted no difficulty swallowing,
Nno pus, no sour taste in his mounho drainage from his necand no headaches. Dr. Zarnke
reported the following:

PHYSICAL EXAMINATION: The paient is 6’1", 280 Ibs. HEENT is
significant for notable left-sided facialass and neck mass. There is swelling at
the angle of the mandible and goingriard and somewhat inferior. It is
somewhat warm and does feel somatvinflammatory. Upon examining the
inside of his mouth, he does not have &vidence of bleedingr infection. No
significant odor. Neck is berwise supple with no adopathy. The remainder of
the exam is essentially normal.

IMPRESSION: The patient does appear to have what | would think is parotid
swelling. Given his history of dentakvork and manipulation, this may be
infectious or inflammatory. We also must be concerned about a tumor.

RECOMMENDATIONS: Because of limited fuimd) at this time, he would like
to minimize the workup as best as possiblherefore, | felt that it would be
reasonable to have him undergo symptontagiatment for right now and see how
this goes. We will follow him closely. | ra recommended that if he does have a
sialadenitis’ it might respond to sucking a lemonlime juice. | also recommend
Augmentin 875 mg p.o. b.i.d., Norco, ande&. He will follow up with me in
two weeks or so to make sure he is making improvement.

[46-22, at 13.] Approximately two weeks laten January 16, 2013, Plaintiff followed up with
Dr. Zarnke as instructed. DespR&intiff's reports that “he may ka improved or ba little less
tender,” Dr. Zarnke noted that Ri&iff “look[ed] no better” and thate “d[id] not think that there
ha[d] been any real improvement in [Pldid] symptoms.” [4022, at 14.] Dr. Zarnke

explained to Plaintiff that he was “concernedrennow that this may represent a parotid mass,

2HEENT is an acronym that stands for head, ears, eyes, nose, and throat.

3 Sialadenitis is a type of infection.



but Plaintiff was “hesitant to do any significambrkup” because he was “worried about cost,”
which Dr. Zarnke said was “understandabldd.][ Dr. Zarnke talked toPlaintiff “about the
potential that this could be agsificant diagnosis,” and they agek to arrange for a CT scan of
Plaintiff's neck. [d.]

Plaintiff underwent his first CT examinati by Dr. Donald Pierantozzi at Forest City
Diagnostic Imaging on February 6, 2013. The docéported that Plairffis “parotid glands
appear[ed] normal,” but that the mass wasrtgome for an aggressive neoplasm.” [46-22, at
21.] On February 13, 2013, Plaintiff returned ta Barnke, who reviewed the results of the CT
examination and offered the following evaluation:

The patient is seen in followup [sic] forshieft neck mass. He has gone to Forest
City where he had a diagnostic study done, which demonstrates findings very
worrisome for an aggressive infiltrating cexoma of his left neck. This certainly

is consistent with the evaluation of his neck. The antibiotics and anti-
inflammatories have had no effect, and @lescan certainly appears significantly
warning of a neoplasm. A parotid/salivdgymor is probably most likely versus a
squamous carcinoma of the neck. Themfdrecommended that he be evaluated
by Dr. Zahurullah here in town for suiility for exploration and removal. | am
referring the patient to him.

[46-22, at 15.]
Plaintiff saw Dr. Zahurdéh on February 15, 2013, who reported the following:

| reviewed the CT and the report. | do not think this is a parotid mass. | think this
is a deeper mass that is deep to thenetdeidomastoid muscle. Based on that, we
did do an endoscopic examination aadfine-needle aspiration biopsy. The
endoscopic examination was essentiallyremarkable. The remainder of the
physical exam, other than the mass itsefis unremarkable. In the history, it
seems that he has not had an extensive smoking history, although he smoked for
three years prior to 2012. He had neeb smoking for about 20 years prior to
that, so presumable from 1987 to 2007 Ha&l not been smoking and then for
three years between 2007 and 2010 heeleen smoking. He reports only about
1/4 pack a day or five cigarettes ayd&urthermore, he has no significant upper
respiratory tract symptoms, so it is difficult to say what the nature of this mass is.
We did do the [fine-needle aspiration]. Well have him back as soon as we
know that the [fine-needle asgiion] is, then we can rka a decision as to where

we should proceed. If it is positive, | thiitkwill give us a specific direction as to



where to go. If it is negatey we may have to considéoing an open biopsy with
the plan of possible neck dissection. We will be seeing him next week.

[46-5, at 15-16.] Plaintiff savbr. Zahurullah again on February 20, 2013, after the doctor
received the results from Plaintiff's fine-néedaspiration biopsy ENA”). Dr. Zahurullah
reported that the “FNA showed squamous celticama.” [46-5, at 26.] Based on that finding,

the doctor ordered a PET scan. Plaintiff underwent a PET scan later that same day, and the
attending physician made the following impressions:

1. Hypermatabolic mass compatible squamous of carcinoma involving the region
of the left parotid gland.

2. Level V and level Il hypermetabolitymph nodes on the left side, as
described above.

3. Persistent hypermetabolic subcaringimphadenopathy, could represent
residua of prior infectins/inflammatory proces®f the chest or could
represent metastatic disease to the astoium. It is thought most likely to be
related to prior infections/inflammatory process.

[46-13, at 51-52.]

Eight days later, on February 28, 2012, mi#i was admitted to Rockford Memorial
Hospital for “[s]econdary and unspecifiethalignant neoplasm of lymph nodes, site
unspecified,” “Mal neo lymph node NOS,” afiflalignant neoplasm of connective and other
soft issue of head, fact, andak.” [46-14, at 53.] Plaintiff unae/ent a neck operation (called a
“radical neck dissection”), which identifietpoorly differentiated squamous cell carcinoma
extensively infiltrating soft tissue and muscl§d6-4, at 95.] Plaintiff saw Dr. Zahurullah on
March 7 (assumedly while Plaintiff was still the hospital recovering from his surgery), and
after noting that “[tlhe patient is known withleft side of neck squamous cell carcinoma of
unknown primary,” the doctor reported that Pldfntias having difficultytaking liquids orally,

and he ordered intravenous hydration. [46-2&8ak On March 11, 2013, Plaintiff had his “first

postoperative visit [with Dr. Zahurullah] after having left-sided neck dissection [and] multiple
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endoscopic biopsies,” and the doctor notedt tfitihe neck mass came back positive for
extensive squamous cell carcinmnmfiltrating the muscle andurrounding tissues,” and that
“[m]ultiple lymph nodes were positive as well.” [46-14, at 59.] A second CT scan was performed
post-surgery on May 21, 2013, which confirmé&phlo lesions in the remaining right
submandibular gland, parotid glds or thyroid.”[46-13, at 47.]

B. Plaintiff's Insurance Claims

Plaintiff's long-term disability coverag@ecame effective on February 1, 2013. Plaintiff's
final day of work at AES was February 27, 2013—one day before his neck surgery. In March
2013, Plaintiff submitted claims for both shontaeand long-term disability benefits. AES
approved Plaintiff's request for short-term disdbilbenefits, and Plaintiff received benefits for
the full period of eligibility, through Auga28, 2013. On October 10, 2013, Defendant denied
Plaintiff's claim for long-term disability befies, concluding that “[s]ince [Plaintiff] w[as]
treated by Dr. Razabadouski and Dr. Zarnkeefdarged parotid lymph node during the 3 month
period before [his] coverage was effective, Jlmgndition is considered Preexisting condition”
as defined by the group policy. [46-21, at 199.]

On February 4, 2014, Plaintiff appealed Defetdattenial of his clan, arguing that his
disability was not preexisting, and that Defemdaad an obligation t@pprove his request
pursuant to certain rules andgwations applicable to New Yk insurers. Defendant referred
Plaintiff's file to a vendorcalled Reed Review Servicesrfoeview by an oncologist. While
Plaintiff disputes the thoroughneasd accuracy of the agency’s report (as well as its purported
independence), the agencgncluded that Plaintiff's treatme during the releant period was
related to his squamous cell caoma. On April 22, 2014, Defendatiénied Plaintiff's appeal,

again citing the preexistingpndition provision in the gup policy. [46-12, at 8—11.]



Plaintiff filed a voluntary appeal on May 22014. Plaintiff supplemented his appeal July
21, 2014, providing documentation where each hid treating physicians (Dr. Chung,
Dr. Razbadouski, Dr. Zahurullah, and Dr. Zarnkkgcked “No” in respomsto questions about
whether they treated Plaintiff @rescribed him medication forshdiagnosis of squamous cell
carcinoma prior to February 1, 2013. And in iidd to reiterating his arguments regarding
Defendant’s obligations under New York rules and regulations, Plaintiff also referenced
Defendant’s obligations under théribis Insurance Code. Defendantagsent Plaintiff's file to
Reed Review Services for an “independenteevi And again, while Plaintiff criticizes the
purported independence of thevimwver and the completenesd the report, the agency
concluded that Plaintiff's treatment reldt¢o his “current condition.” On August 13, 2014,
Defendant denied Plaintiff's voluntary appeal, upholding ptgor conclusions regarding
Plaintiff's preexisting condition[46-1, at 361-64.] Plaintiffiled this lawsuit the following
month, on September 9, 2014.

Il. Legal Standard
A. Summary Judgment Standard

Summary judgment is proper where “theadings, the discowe and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmentawatter of law.” Fed. RCiv. P. 56(c); see also
Sallenger v. City of Springfield, 11630 F. 3d 499, 503 (7th Cir. 2010) (citing Fed. R. Civ. P.
56(c)(2) and noting that summajydgment should be granted the pleadings, the discovery
and disclosure materials on fileychany affidavits show that theeis no genuine issue as to any
material fact and that the movant is entitledudgment as a matter of law”). In determining
whether summary judgment is appropriate, tharcshould construe all facts and reasonable

inferences in the light most fa\aisle to the non-moving party. S€arter v. City of Milwaukee
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743 F. 3d 540, 543 (7th Cir. 2014). Rule 56(a) richates the entry of summary judgment, after
adequate time for discovery@ upon motion, against any party who fails to make a showing
sufficient to establish the existence of an elemassential to that party’case, and on which that
party would bear the burden of proof at triaCelotex Corp. v. Catrett477 U.S. 317, 322
(1986)). Put another way, the moving party may nitsgiurden by pointing out to the court that
“there is an absence of eviderntoesupport the nonmoving party’s caskl”at 325.

To avoid summary judgment, the opposing party then must go beyond the pleadings and
“set forth specific facts showing thétere is a genuine issue for triaRhderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986) (internal quotatmoarks and citation omitted). For this
reason, the Seventh Circuit has called summadgment the “put up or shut up” moment in a
lawsuit—*when a party must show what evidencéas that would convince a trier of fact to
accept its version of events.” SKeszola v. Bd. of Educ. of City of CH885 F. 3d 1104, 1111
(7th Cir. 2004). In other words, the “mere existemf a scintilla of evidence in support of the
[non-movant’s] position will be insufficient; there must be evidence on which the jury could
reasonably find for the [non-movantXhderson477 U.S. at 252.

B. ERISA Standard

“[A]n insurance policy is a vitten contract that memorializes an agreement or ‘meeting
of the minds’ between the insurerdf2ndant] and the insured [Plaintiff|Pitcher v. Principal
Mut. Life Ins. Cq.93 F.3d 407, 411 (7th Cir. 1996). “In exchange for the payment of premiums
by [Plaintiff], [Defendant] agreed to cover certairedical expenses of [Plaintiff's], subject to
the terms and conditions of the contracicluding the pre-exisig condition clause).’ld.
“Because the policy issued by [Defendant] was péidn employee benefit plan, this action is

governed by the Employee Retirement Inco8erurity Act of 1974 (“ERISA”), 29 U.S.C.
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§ 1132(a)(1)(B).”Id. ERISA requires courts “to apply fedé common law rules of contract
interpretation when interpreting the terms of an employee health insurance @lityihkel v.
New England Mut. Life Ins. Col8 F.3d 429, 431 (7t€ir. 1994) (citing”Hammond v. Fidelity
and Guar. Life Ins. C9.965 F.2d 428, 430 (7th Cir. 1992)). “Federal common law rules of
contract interpretation parallefjeivalent state rules. We integd ERISA plans imran ordinary
and popular sense as would a person of avdardgigence and experience, and we construe
ambiguities in ERISA plans against the draftéiéredith v. Allsteel In¢.11 F.3d 1354, 1358
(7th Cir. 1993).

The parties agree that th@@t's review of Defendant’s dél of Plaintiff's long-term
disability benefits is reviewede novobecause the group policy does not contain an express
grant of discretionary authoyito Defendant to determiredigibility for benefits. Se&chultz v.
Aviall, Inc. Long Team Disability Plan 670 F.3d 834, 837 (7th Cir. 2012) (In ERISA cases, “a
denial of benefits * * * is to be reviewed undeda& novostandard unless the benefit plan gives
the administrator or fiduciary discretionary authoto determine eligibility for benefits or to
construe the terms of the plan, in which caseferdetial standard of review is appropriate.”).

lll.  Analysis
A. PreexistingCondition

Defendant denied Plaintiff's request for lotegm disability benefits, claiming that his
disability (.e., squamous cell carcinoma) was a pistng condition. According to the group
policy governing Plaintiff's long term disabilityenefits, a preexisting condition is “any sickness
or injury, including all relate¢onditions and complications, pregnancy, for which a Member
(a) received medical treatment, consultation, ,careservices; or (b) was prescribed or took
prescription medications; in eéhthree month period before be she became insured under the

Group Policy.” Plaintiff became insured undéye group policy on February 1, 2013. The
12



qguestion, then, is whether the medical carat tRlaintiff received from November 1, 2012
through January 31, 2013, qualified as care redatd his “sickness omjury, including all
related conditions and complicat&l’ as defined by the preexisgi condition clause in the group
policy.

It is undisputed that Plaintiff wast diagnosed with throat cancer uatier the relevant
three month period. The first mention of squamoels carcinoma appears in Plaintiff's medical
records on February 20, 2013, when Plaintiff $arnv Zahurullah after the doctor received the
results from Plaintiff's fine-nedle aspiration biopsy (“FNA”)and Dr. Zahurullah reported that
the “FNA showed squamous cell carcinoma.” [4&626.] However, it is also undisputed that
Plaintiff saw several doctorduring the relevant three-month period and that those doctors
examined and treated the swelling on Plaintiff's neck thatlates diagnosed as squamous cell
carcinoma. Plaintiff had, at mgssix medical examinations daog this three month period
(although Defendant discounts Plaintiff's three visits with his dentist, claiming that Dr. Chung is
not a medical doctor):

e November 15, 2012Dr. Chung installed a permanent filling on Plaintiff’'s tooth
#15 following a second roatinal on that tooth.

e November 29, 2012Plaintiff saw Dr. Chung, and perted swelling on the lower
left side of his jaw and headaches fa fflast couple of weeks. Dr. Chung took x-
rays but “didn’t seeanything,” and prescribed Pl4iifi the antibiotic clindamycin
and asked him to report back in one week.

e December 6, 2012Dr. Chung further examined tisgvelling on Plaintiff’'s lower
jaw, noting that it was hard to theuch. The doctor requested x-rays on both
Plaintiff's upper and lower jaws, but saww signs of infection. Dr. Chung referred
Plaintiff to his primary doctor.

e January 2, 2013:Plaintiff saw internist Dr. Raauouski and reported that he
recently underwent a root canal and tloatrfdays later he experience large lymph
nodes, which remained swollen sincerth Dr. Razbadouski found “[e]nlarged
parotid/lymph node 3cm firm, tender, warm to touch” on the left side of

13



Plaintiff's face, and referred Plaintiff tgeneral surgeon Dr. Zarnke for further
evaluation.

e January 2, 2013:Plaintiff saw Dr. Zarnke regairtj the swelling that occurred
following his dental work in Novembe&012. Dr. Zarnke reported the following:

“The patient does appear to have whablld think is paroticgwelling. Given his

history of dental work andhanipulation, this may be fiectious or inflammatory.

We also must be concerned about a tuiride also noted Platiff's request to

“minimize the workup as best as pddef because of limited funding, and

Dr. Zarnke agreed that symptomatic tre@nt “would be reasonable” for the time

being. He prescribed Plaintiff Augmtm Norco, and Aleve, and requested a

follow-up visit in two weeks.

e January 16, 2013:Dr. Zarnke concluded thalaintiff's symptoms had not
improved. Dr. Zarnke was “concerned mamey that this may represent a parotid

mass,” but Plaintiff was “hesitant to dmy significant workup” because he was

“worried about cost,” which Dr. Zarnksaid was “understandable.” Dr. Zarnke

talked to Plaintiff “about the potential thttis could be a gnificant diagnosis,”

and they agreed to arrange for a CT seBRlaintiff's neck, which occurred on

February 6, 2013.

Defendant denied Plaintiff's clai for long-term disability bend§, concluding that “[s]ince
[Plaintiff] w[as] treated by Dr. Razabadouski aRdd Zarnke for enlarged parotid lymph node
during the 3 month period before [his] coverages effective, [his] condition is considered a
Preexisting condition” as defindxy the group policy. [46-21, at 199.]

Plaintiff relies heavily orPitcher v. Principal Mut. Life Ins. Cp93 F.3d 407 (7th Cir.
1996), where the Seventh Circuitldhéhat the plaintiff's bredscancer was not a preexisting
condition, even though the plaintiff underwentethirmedical examinations during the relevant
three month period, including a mammograninieestigate lumps in her breadis. at 411-12.
For decades, the plaintiff received regular madmonitoring for a fibrocystic breast condition.
That condition is unrelated to breast canckhoagh it manifests in the same area of the body
and can form cysts or masses that are simildrdset that are formed in those with breast cancer.

During her three month look-back period, the miiéi had a routine physal examination that

revealed lumps in her breasts, and when it was determined in a follow-up visit that her
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treatment—removing caffeine from her diet—had failed to resolve the issue, her doctor ordered a
mammogram. The Seventh Circuit noted at theset that “[the ke question * ** [wa]s
whether, in the words of the policy, Pitcher iiged a ‘treatment or service’ for breast cancer
during the ninety-day period prior to the effectdade of coverage * * *, and not whether Pitcher
actually had breast cancer during this time perid¢d.’at 411 (emphasis omitted). The Court
ultimately concluded that these were medical services directed at the plaintiff's fibrocystic breast
condition, not her later-diagnosdateast cancer, and thus hewsability benefits were not
avoidable pursuant to the preexagficondition clause in her group policy.

The difficult question for the Seventh Giit was whether the dbom’s ordering of a
mammogram was a “service” for breast cancer. dhet concluded that it wasn't, claiming that
it was “more accurately described as either (I} p& [the doctor’'s] efforts to evaluate and
monitor her fibrocystic breast conditioor, (2) a routine diagnostic procedur®itcher, 93 F.3d
at 413. The Seventh Circuit notetat “[t]he fact that a physician orders a routine mammography
examdoes not mean that he nesarily suspects cancear a particular patienbut only that he is
practicing sound medicineld. (emphasis added). The infecenis that if the physiciahad
suspected breast cancer, then the mammogranid have beerat least in parta service for
breast cancer.

The Third Circuit confronted a similar isswhere a plaintiff was treated for a respiratory
tract infection before the effeiee date of her disability polg but was later diagnosed with
leukemia.Lawson ex rel. Lawson v. Fortis Ins. C801 F.3d 159, 165 (3d Cir. 2002). The court,
relying onPitcher, concluded that the plaintiff dinot receive advice or treatmdaot leukemia
before the effective date of coverage (wifior” being the operatie word), because her

physicians had not diagnosed her with leukeyed and thus her treatment was “for” an
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improperly-diagnosed respiratory tract infection. Importantly, the court expanded on the
appropriate analytical framewofkr cases where a patient receives medical treatment prior to
being diagnosed with a qualifying long-term disability:
In short, for the purposes of what cbiges a pre-existingondition, it seems
that a suspected condition without a éonétory diagnosis is different from a
misdiagnosis or an unsuspected conditieanifesting non-specific symptoms, as
was the case here. When a patient semkvice for a sickres with a specific
concern in mind€.g, a thyroid lump, as ifMcWilliams or a breast lump, as in
Bullwinke) or when a physician recommendsatment with a specific concern in
mind (e.g, a “likely” case of multiple sclerosis, as@ury), it can be argued that
an intent to seek or provide treatmentdvice “for” a particudr disease has been
manifested. But when the patient exhilmtdy non-specific symptoms and neither
the patient nor the physician has a particular concern in mind, or when the patient
turns out not to have a suspected disease, it is awkward at best to suggest that the

patient sought or received treatmenttfue disease because there is no connection
between the treatment or adeireceived and the sickness.

Id. at 166 (citingMcWilliams v. Capital Telecomms. In@86 F. Supp. 920 (M.D. Pa. 1997);
Bullwinkel v. New England Mutual Life Ins. C&@8 F.3d 429 (7th Cir. 1994¢ury v. Colonial
Life Ins. Co. of Am.737 F. Supp. 847, 854 (E.D. Pa. 1990)). Like the cowritoher, the Third
Circuit differentiated betweemstances where the physicianspectedhe ultimate disability
when serving the patient—and thus took tpassibility into account in providing medical
treatment or services—as opposed to instandese the physician performed diagnostic work
without the ultimate disabilityn mind. The rationale ifPitcher and Lawsonhas become the
standard for interpreting preeftigy condition provisions. See alsevin v. Sun Life Assur. Co.
of Canada 2008 WL 834432, at *13 (N.D. Ill. Mar. 27, @8) (“[T]he cases establish a rule that
‘although a plaintiff need not baefinitely diagnosed with aoadition during the treatment-free
period there at least must have been some concern or suspicion at that time that the observed
symptoms were caused by the particular conditionrder for the patient to be considered as
being treated or sedor the particular condition.” (quotingoerig v. Phoenix Home Life Mut.

Ins. Co, 1998 WL 801793, at *7 (N.D. Ill. Nov. 13, 1998)KRaiser v. United of Omaha Life Ins.
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Co, 2016 WL 379814, at *7 (W.D. Wis. Jan. 29, 2016)Coco v. Med. Savings In$30 F.3d
442, (6th Cir. 2008) (“[C]ourts have concluded ttia ultimate conditiomeed only have been
suspected with a reasonable deggof likelihood in order to beonsidered ‘pre-existing.™)

As in Pitcher and Lawson at no time during the relent three month period did
Plaintiff's physicians suspect squamousll cearcinoma. The only potentially relevant
“suspicion” came from Dr. Zarnke, who expsed a concern on Jamya2, 2013 that the
swelling might be a tumor, and on January 2813, noted the “potential ah this could be a
significant diagnosis” before ordering a CT scBat Dr. Zarnke’s non-specific reference to a
tumor and to the “potential” for a “serious dmgis” does not mean that Dr. Zarnke treated or
provided services for squamous cell carcinomecording to the medical records, Plaintiff's
physicians had ideas as to the location of the swelling/neagslower jaw, upper jaw, lymph
node, parotid gland, the neckngeally, etc.) and its cause.g, dental-related infection, dental-
related inflammation, a mass, a tumor), but tley not articulate anyuspicion of cancer
generally or squamous cell carcinoma specifically.

It wasn’t until Plaintiff’'s physicianseviewed his CT scan in February 2013es after
the relevant three month period—that the fegspicion of cancer arose. On February 6, 2013,
Dr. Zarnke still thought that §] parotid/salivary tumor igprobably most likely versus a
squamous carcinoma of the neck,” but he esgd a suspicion about the latter. Dr. Zahurullah
reviewed Plaintiffs CT scan on Februaty, 2013, and although he still did not know the
precise location of the mass (“I do not think this is a parotid mass. | think this is a deeper mass
that is deep to the sternocleidomastoid muscler’jts cause (“[I]t is difficult to say what the
nature of this mass is.”), hedared further diagnostic testing wiéth least some suspicion that

the mass was cancerous (“If it is e, | think it will give us a sgcific direction as to where to
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go. If it is negative, we may have to consid@ing an open biopsy witthe plan of possible
neck dissection.”). It wasn’t until Februa®p, 2013, after Dr. Zahurullateceived the results
from Plaintiff's fine-needle aspiration biopsyhat he expressly mentioned squamous cell
carcinoma. These February 2013 visits represka first express nméion by the treating
physicians of a suspicion of cancer, and thhe first instance of “medical treatment,
consultation, care, or services” for Plaintiff's squamous cell carcinoma.

Thus, based on the undisputed gibian reports, it cannot Isaid that Plaintiff received
medical treatment, consultatiocare, or services, or was prabed medication for squamous
cell carcinoma or any related condition before the effective date of his disability policy because
the treating physicians neither knew of rsuspected squamous cell carcinoma during their
diagnostic efforts. Not surpriggly, Drs. Chung, Razbadouskand Zarnke each provided a
signed statement indicating “No” in responseht® question whether, prior to February 1, 2013,
Plaintiff received medical treatment, consultatioare, or services, or was prescribed medication
for, his diagnosis of squamous cell carcinofdd, 1 61-62.] As the ThdrCircuit said, “it is
awkward at best to suggest that the patient sought or received treatment for the disease because
there is no connection between the treainoe advice received and the sicknedsitvson 301
F.3d at 166.

Defendant focuses on the facatla preexisting condition includei related conditions
and Defendant says that Plaintiffs “neck mass” is a conditelated to squamous cell
carcinoma. The Court is not persuaded. The tasethat Defendant cites defines “related”
conditions as properly-diagnoseudecursor ailments that later develop into the compensable
disability. SeeCash v. Wal-Mart Group Health Plari07 F.3d 637, 642—44 (8th Cir. 1997)

(treatment for diverticulitis was excluded due to prior diagnosis of diverticular disease, which
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was a “necessary precursor” to the later illnedg)sey v. UNUM Life Ins. Co. of An@44 F.
Supp. 573, 579-80 (E.D. Mich. 1996) (disability duélindness as a result of a glaucoma was
directly attributable to preexisting condition of diabetes mellitus, triggering pre-existing
condition exclusion)Reinert v. Giorgio Foods, Incl5 F. Supp. 2d 589, 594-95 (E.D. Pa. 1998)
(ulcerations on left foot were manifestatioof preexisting conditions-specifically, diabetes,
Charcot joint disease, and diabetic neuropatagd-benefits were properly excluded). Here,
Plaintiff’'s neck massvasthe ultimate illness, it just hadrdeen diagnosed ydt's not as though
Plaintiff's physicians diagnosed and treatedh Hor “neck mass,” and that neck mass later
became a squamous cell carcinoma. Thus, wh#éendant’'s statement of the law may be
accurate, its application of thiatw to this case is not.

Defendant also relies heavily @&ullwinkel v. New England Mut. Life Ins. C48 F.3d
429 (7th Cir. 1994), where treatment for the pléfistbreast lump was considered treatment for
the plaintiff's later-diagnosed breast cancer. Bullwinkel is distinguishable for the reason
explained in the Third Circuit'sawsonopinion: “a suspected conditi without a confirmatory
diagnosis is different from misdiagnosis or an unsuspectamhdition manifesting non-specific
symptoms.”Lawson 301 F.3d at 166; see alBitcher, 93 F.3d at 415 (“[W]e hold that the case
before us, which involves a combination of neadliproblems, is easily distinguishable from
Bullwinkel in which the plaintiff suffered from cancand only cancef). The Bullwinkel court
did not have cause to explorethuances of preexisting conditiprovisions as granularly as the
Lawson and Pitcher courts did because the plaintiffenly argument in that case was that
because his ultimate illness was di@gnosediuring the relevant perigdt could not have been,
as a matter of law, a preexisting conditi@ullwinkel 18 F.3d at 432—-33 (“[T]he Bullwinkels

rest their entire appeal on oaggument. They claim that awrt cannot conclude on summary
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judgment that a lump discovered to be cancero&eptember was also canmes in July.”). But
the court explained that while the doctor apted that the breast lump would be benign, “he
was concerned about the possibitifycancer,” and he told the plaiifit “Let's be safe and take
it out.” Id. at 430; see als®itcher, 93 F.3d at 415 (distinguishinBullwinkel based on
Bullwinkel's doctor’s “specific concern that themp in her breast * * * might be cancerous”).
In other wordsBullwinkel falls into the “suspeetl condition without a confirmatory diagnosis”
camp. Here, Plaintiff did not reach that sagntil February 2013 vém Drs. Zarnke and
Zahurullah reviewed the CT scan and, for thetftime, suspected cancer. Thus, Defendant’s
reliance orBullwinkelis unavailing.

B. Ambiguity

Plaintiff argues in the alternative that various terms in the preexisting condition provision
are ambiguous, and thus any dispute over the mgaofi those terms must be resolved in his
favor. “It is an axiom of insurance law thatiaiguous terms in an insurance contract will be
strictly construed irfavor of the insured.”Pitcher, 93 F.3d at 418 (quotinBhillips v. Lincoln
Nat'l Life Ins. Co, 978 F.2d 302, 308 (7th Ci1992)); see alsétdammond v. Fidelity &
Guaranty Life Ins. C9.965 F.2d 428, 430 (7th Cir. 1992) (“[Abiguous terms in an insurance
contract will be construenh favor of the insured.”)Panfil v. Nautilus Ins. C9.799 F.3d 716,
719 (7th Cir. 2015) (“A provision is ambiguous if it is subject to more than one reasonable
interpretation and all doubts and ambiguities niestesolved in favaof the insured.”).

Various courts have relied on this maximaasalternative means afiling in favor of a
plaintiff. SeeLawson 301 F.3d at 167 (“At a minimum, éhpre-existing condition language in
[the] insurance policy is susceptible to morartfone reasonable intergagon and is therefore

ambiguous. * * * Therefore, we construe the i@ce policy strictly against [defendant] and
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find that [plaintiff's] leukemia was not a pesdsting condition under the language of the
policy.”); Hughes v. Boston Mut. Life. Ins. C@6 F.3d 269—70 (1st €i1994) (plaintiff was
treated for non-specific symptoms of multiple sclerosis prior to the effective date of his disability
policy, and the court found both parties’ interptietas of the policy reasonable and thus deemed
the preexisting-condition prosion ambiguous and ruled ingotiff's favor). But sedPitcher, 93

F.3d at 418 (disagreeing with the district caariconcluding that théerms of the preexisting
condition clause were not ambiguous).

To be clear, the Court’s primary rulingtisat the preexisting condition provision is not
ambiguous, and Plaintiff is entitled to judgres a matter of law based on the unambiguous
language of that provision. However, even if @murt were to credit Oendant’s interpretation
of the provision to some measurable degreen@sdt that would creatan ambiguity—one that
must be resolved in Plaiffts favor. More specifically, tB potential ambiguities in the
preexisting condition provision arghether diagnostic serviceslated to an unknown ailment
constitute services related tdager-diagnosed ailment, whether and to what degree that calculus
changes if the physician suspects that the illnelsses to some other non-compensable ailment,
and whether “related” illnesses include onlhomerly-diagnosed precursor conditions. These

ambiguities can be attributed to one or mofehe undefined terms in the policy, including

“related,” “for,” “medical treatment,” “consultain,” “care,” or “services.But even if the Court
were to conclude that Defendant’s interpretatof these terms is reasonable, it also would
conclude that Plaintiff's interptation is reasonable too, requirittge Court to rule in Plaintiff's
favor. This requirement of reaud) ambiguous contractual termsfavor of the insured provides

an alternate rationale for gramgi summary judgment for Plaintiff.
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C. New York and lllinois Insurance Laws

Plaintiff also argues that Defendant’s interpretation of the preexisting condition provision
violates certain New York and lllinois laws amdgulations that are applicable to insurers
licensed in those states. Becatlse Court has already concludedttPlaintiff's illness was not a
preexisting condition under the gmpolicy, it need not addressaktitiff's alternative state-law
arguments.

D. Remedies

The parties disagree as to the appropmateedies. Plaintiff reqets an award of his
long-term disability benefits as of August 29, 20il8.(the day after he exhausted his short-term
benefits), plus prejudgment intsteand attorneys’ fees. Defendaatys that the claim should be
remanded to the claims administrator (here, bad@t), and that Plaintiff is not entitled to
prejudgment interest or attorneys’ fdesthat those claims are premature).

The Court is not persuaded by Defendant’s argument that the case should be remanded to
the claims administrator for further assessmeERISA requires that every plan must “provide
adequate notice in writing tang participant or beneficiary hose claim for benefits under the
plan has been deniedetting forth the specific reasons for such dehiad U.S.C. § 1133(a)
(emphasis added); see 29 C.F.R. § 2560.503{a@@ompanying federal regulations); see also
Schneider v. Sentry Groumng Term Disability Plan422 F.3d 621, 627-28 (7th Cir. 2005)
(discussing these statutory and regulatory irequents). Defendantdied only one reason in
justifying its denial ofPlaintiff's claim {.e., that his condition was preexisting), but now says
that the claim must be remanded for a factlgtermination regarding whether Plaintiff was

disabled as defined in the group policy.
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Defendant relies oRakovich v. Broadspire Services, In635 F.3d 601 ¢h Cir. 2008),
where the plaintiff was deniedng-term disability benefits basea the plan’s finding that she
was not “disabled” because she was capableasforming the essential functions of her
occupation (the “own aupation” standard)d. at 602. According to leinsurance plan, the
“‘own occupation” standard was used for determining coverage eligibility during the first
24 months, and the standard for receiving benbeyond the 24-month mark was whether the
claimant was capable of perfoing the essentiafunctions of any occupation (the “any
occupation” standard)ld. The plan originally awarded e¢hplaintiff benefits, but sometime
during the first 24 months, it changed dlscision, concluding that the plaintiffas capable of
performing the essential duties loér own occupation and thuwsas not entitled to benefittd.
The district court reversed, concluding tliae plaintiff was notcapable of performing the
essential functions of her occupatiteh. But the district court werd step further in determining
that the plaintiff was not entitled to benefiisyondthe 24-month mark either, finding that she
was not incapable of perforng the essential functions all occupations—a determination that
the plan had not yet madel. The Seventh Circuit reversecethatter decision, Hding that the
district court went too far in addressing theyatcupation” question in the first instance. The
Seventh Circuit excused the plan for not addngssiat issue initially, noting that because the
plan determined that the plaintiff was capabieperforming her owngb, it would have been
redundant to address whether she was capable of perfoamyrigb—the plan’s initial finding
assumes the answer to that sfien, and any finding to the coaty would have created an
internal inconsistencyd. at 605. Once the district courtmeved that redundancy by reversing
the plan’s decision and hihg that the plaintifivas notcapable of performing her own job, it

became necessary (for the first time) for the paaddress this secondary question of whether
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the plaintiff was capable of performirany job. Id. Thus, the proper course of action was to
remand the claim back to the plan admintsiréo address the “any occupation” question.

By contrast, inReich v. Ladish Co., Inc306 F.3d 519 (7th Cir. 2002), the plan
administrator denied the plaintiff's claim for metment disability benefits, finding that he was no
longer an employee at the timetbé request and thus was notedigible planparticipant.d. at
521. On appeal, the plan administrator addedstaeasons for denying the plaintiff's claim,
stating that he did not meetvery other criterion for eligibility, such as whether he was
“disabled.” Id. at 524, n.1. The Seventh Circuit rejectb@ plan administrator’s attempt to
expand its reasons for denying the plaintiff's midbeyond what it stated in its initial denial,
calling the plan’s efforts “too lateld. The court noted that the plawas required to give [the
plaintiff] every reason for its denial of benefits at the time of the denial,” and thus was prohibited
from “litigat[ing] its case in piecemeal fashion” by raising new issues after thelda¢t[The
plan] may not add new reasons as the litigati@ceeds. This inefficiency would waste judicial
resources.”). The court thus remanded the case to the district court for a determination of
benefits.Id. at 525.

This case aligns much more wigeichthanPakovich As both of those cases point out,
ERISA requires every employee benefit planptovide adequate notice in writing to any
employee whose claim for benefits has been denied, setting forth the specific reasons for the
denial. 29 U.S.C. 8§ 1133(a). In each of Defendamisponses to Plaintiff's requests for benefits
(i.e., Plaintiff's initial request andll subsequent appeals), Defenddemnied Plaintiff's claim for
benefits based solely on the preexisting ctiowli provision. While the question of whether
Plaintiff's condition was a disability is a a&rate inquiry from whether his condition was

preexisting, Defendant never mentioned this qaesti its reasons for d&l, and nothing in its
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decision assumes the answer to that questiorihéiy any determinatio by Defendant as to
whether Plaintiff was disabledeither yay or nay) would nohave created any internal
inconsistencies with its other determinations.short, by failing to listPlaintiff's lack of a
qualifying disability as a reason fas denial of Plaintiff's claimDefendant is foreclosed from
raising that issue now—Defendant may not litegthis claim in piecemeal fashion. Defendant
denied Plaintiff's benefitsolely because his conditiovas preexisting, and underda novo
review standard, this Court concluded that Plaintiff's condition was not a preexisting condition.
Plaintiff is entitled to a benefit award, and thex@o need to remand this case for further review.

Plaintiff also is entitled to plus prejudgnt interest on his benefit award. Prejudgment
interest is presumptively available for violatiooisfederal law, especially in ERISA cases. See
Shott v. Rush—Presbyterian—St. Luke’s Med., @88 F.3d 736, 745 (7th Cir. 2008ytcher v.
Health Care Serv. Corp301 F.3d 811, 820 (7th ICi2002). However, & parties do not agree
on the amount of prejudgment interest at isswe, do they provide the Court with sufficient,
undisputed evidence to calcul@®éintiff’'s benefit award upon with his prejudgment interest
will be based. The parties are instructed to meet and eoft try to reach an agreement as to the
amount of the long-term disability benefits anéjpdgment interest owed to Plaintiff, and the
parties should be prepared tpoet their progresat the next status hearing. If no consensus is
reached, the Court may order suppdmntal briefing on this issue.

Plaintiff also requests attorneys’ fees. T¥®venth Circuit has recognized two tests for
analyzing whether attorneys’ feage appropriate in ERISA cases:

The first test looks at thiollowing five factors: 1) tb degree of the offending

parties’ culpability or bad faith; 2) é¢hdegree of the ability of the offending
parties to satisfy personally an awardatforney’s fees; 3ywhether or not an

* When calculating prejudgment interest, the Seventh Circuit directs courts to use the priRriahage,
301 F.3d at 820. Prejudgment interest also should be compounded month{yraSeev. Sigmatron
Int’l, Inc., 130 F. Supp. 3d 1249, 1263 (N.D. Ill. 2015).
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award of attorney’s fees against thiéending parties wouldleter other persons
acting under similar circumstances; #)e amount of benefit conferred on
members of the pension planasvhole; and 5) the relag merits of the parties’
positions. The second test looks to whethrenot the losing party’s position was
substantially justified. Inray event, both tests essentially ask the same question:
was the losing party’s position substanyiglistified and taken in good faith, or
was that party simply out to harags opponent? In determining whether the
losing party’s position was “substantiallysjified,” the Supreme Court has stated
that a party’s position is justified ta degree that could satisfy a reasonable
person.

Kolbe & Kolbe Health & Welfare Benefit Plan v. Med. College of Wisc., 6%/ F.3d 496,
505-06 (7th Cir. 2011) (internal ditans and quotation marks omitted).

Due to the lack of substantive briefing omstissue, the Court will defer ruling on the
issue of attorneys’ fees at this time. The Gauill discuss supplemental briefing on this issue at
the next status hearing.

IV.  Conclusion

For the foregoing reasons, Defendant’s ofior summary judgment [39] is denied and

Plaintiff's motion for summary judgent [43] is granted. This case set for further status on

October 3, 2016, at 10:00 a.m. to discuss funpneceedings and the possibility for settlement.

Dated:Septembe®, 2016 E ;/

RobertM. Dow, Jr.&~
UnitedState<District Judge
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