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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
DAWAIN BELL and ALICE SPINKS, on behalf of )
themselves and othesgnilarly situated, )
) 14C7382
Plaintiffs, )
)  Judge Feinerman
VS. )
)
CITY OF CHICAGQ )
)
Defendant )

M EMORANDUM OPINION AND ORDER

Dawain Bell and Alice Spinks brought this putative class action in the Circuit Gfour
Cook County, lllinoisagainst the City of Chicagalleging that isimpoundment ordinande
facially invalid urder the Fourth Amendment atilihois law. Docs. 1-1, 43. After removing
the suit from state court, Doc. 1, Defendants moved under Federal Rule of Civil Procedure
12(b)(6)to dismiss the complainoc. 17. Durindoriefing, Plaintiffs filed an amended Fourth
Amendment claimDoc. 43, and themotion to dismissvas deemetb be directed at the
complaint as amendeBoc. 42. For the following reasoribe Fourth Amendment claim is
dismissed with prejudice and thate law claims are remanded to state court

Background

On a Rule 12(b)(6) motion, the court must accept as true the complaintjsieasled
factual allegations, with all reasonable inferences drawn in Plaintiffst fdut not its legal
conclusions.See Smoke Shop, LLC v. United Staté% F.3d 779, 785 (7th Cir. 2014). The
court must also consider “documents attached to the complaint, documents th#talécctihe
complaint and referred to in it, and information that is subject to proper judicial ,halimeg

with additional facts set forth in Plaintiffs’ brief opposing dismissal, so long as tudditional
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facts are “consistent with the pleading®hillips v. Prudential Ins. Co. of Ap/14 F.3d 1017,
1020 (7th Cir. 2013) (internal quotation marks omitted). féloes are set forth as favorably to
Plaintiffs as those materials alloliee Meade v. Moraine Valley Cmty. GAallf0 F.3d 680, 682
(7th Cir. 2014).

On September 4, 2012, Bell wasestedor possession of a controlled substance. At the
time ofhisarest, Bell was driving Spinks’s car, which was impounpleduant to Chicago
Municipal Codg“MCC”) § 2-14-132. Doc. 1-atpp. 19-20, 57-61. Spinks challenged the
impoundment.At a hearing on September 6, 20a&,administrative law judgé€ALJ”) found
probable causthat Spinks’s vehicle contained unlawful drugs in violatio&C 8§ 7-24-
225—one of the impoundment ordinance’s predicate offenses—and assessed a $2,000 penalty
and $180n fees Doc. 11 atp. 60. TheALJ'’s order statedhat Spinks had 35 daysappeal
the order to the Circuit Court of Cook Countpid. At a full contestedhearing on October 2,
2012,an ALJentered an order finding a violation of § 7-225 and assessed the same penalty
and fees. Doc. 18-IThatorder again ned $inks’s right to appeal to the Circuit Court of
Cook County.Ibid. Nothing in the record indicates that Spiaksiled herself of that right.

In the meantime, Bell was chargedstate courtinder 720 ILCS 570/402(c) wittocaine
possessionDoc. 18-2at 1-:3. Hewas convictedind €ntenced to eighteanonths’ probation.

Id. at 45.
Discussion

Plaintiffs’ sole federal claim alleges that the impoundment ordinfaoeealy violates the
Fourth AmendmentDocs. 11, 43 (where therdy federal claim in tB complaint, as amended,
arisesunder the Fourth Amendment); Doc. 42 (noting that at the February 17, 2015 hearing,

“Plaintiffs confirmed that their only federal claim lies under the Fourth Adameent.”).



Although “facial challenges under the Fourth Ameadtrare not categorically barred or
especially disfavored,” suathallengesre“the most difficult... to mount successfully.City of
Los Angeles Watel 135 S. Ct. 2443, 2449 (201%®)l{pses in originalinternal quotation marks
omitted) A facial challenge carsucceednly if the plaintiff shows that “taw is
unconstitutonal in all of its applicationswith “the proper focusf the constitutional inquiry
[being] searches [and seizures] that the law actually authorizes, not those for vidich it
irrelevant.” Id. at 2451 (internal quotation marks omitted). Put another wapgetti@ent
inquiry does not consider circumstances where the search or seizure is indepeaudeatiyed
by a component of or exception to the Fourth Amendmenth-as a waant,anexigency, ol
person’s consentbut instead considers only those circumstances where the challenged law
itself provides the sole authorizatiotid.

Plaintiffs allegethat the ordinance violates tReurth Amendment’s warrant requirement
by pemitting “warrantless arrests, searches and seizuisimpoundments” and by permitting
“all arrests, searches and seizures to be conducted outside the judicial procesanhdnmest
or search warrants issued by the court.” Doc. 43 at 1 43, 45. The allegation has no possible
merit with respect to arrests, #@® ordinance says nothing abautestsand thus does not
authorize the arrest ainy person.The ordinanceloes authorizeertainwarrantless seizuresp
the court must examine whether, in so doing, it violates the FAoréndment

The ordinance sets forth procedui@sseizing and impounding a vehicle involved in
various“statusrelated”’and“userelated” offensesSeeMCC §2-14-132(1).Each enumerated
offenserequires a police fitcer or other authorized agenthave probable cause before causing
a vehicle to be seized and impound&$eMCC 88 3-46-076, 3-56-155, 4-68-195, 7-24-225, 7-

24-226, 7-28-390, 7-28-440, 7-38-115(c-5), 8-4-130, 8-8-060, 8-20-070, 9-12-090, 9-32-040, 9-



76-145, 9-80-220, 9-80-225, 9-80-240, 9-92-035, 9-110-180(b), 9-112-640, 9-114-420, 9-115-
240, 10-8-480(c), 11-4-1410, 11-4-1500, 15-20-270. For example, thelatad offenséor
which Spinks’s car was impounded provides thatlhenevema police officer has probable cause
to believe that a vehicle is subject to seizure and impoundrbeasuse the vehicteontains
any controlled substance or cannabisor.that isused in the purchasattempt to purchase, sale
or attempt to sell such controlled cannals,” the vehicle “shall be subject to seizure and
impoundment pursuant to this sectiotMCC §7-24-225.

Plaintiffs are corredhat certainwarrantless seizuragolate the Fourth Amendment.
Doc. 34 at 22. Butieyforget that a warrantless vehicdezureand search does not violate the
Fourth Amendmeni the officer has probable cause to believe that the vehicle is being used to
conduct illegal activity.See Florida v. Whites26 U.S. 559, 564-66 (1999) (approvihg
warrantless seizure of an antobile from public property whete police had probable cause
to believethat the automobilevascontraband under Florida lawd; M. Leasing Corp. v. United
States429 U.S. 338, 352-53 (1977) (finding no Fourth Amendment violation where there was
probalke causdhat vehicles seized without a warrant were properly subject to seizurestp sat
tax lien); Carroll v. United State267 U.S. 132, 155-56 (192&)pproving the warrantless
searclhof an automobile where the officer has “reasonable or prolbabkee for believing” that
containedcontrabandhat wasbeing transported illegallyUnited States v. Richardg19 F.3d
746, 754 (7th Cir. 2013) (“Cars ... are exempted from the warrant requirement provided officers
have probable cause to believe theaomtains contrabarigl; United States v. McGuiy®57
F.2d 310, 314 (7th Cir. 1992) (“[A] car may be searched without a warrant if there is probable
cause to believe that the car contains contraband or eviden€ali¥, becauseach statusand

userelated offense to which thempoundment ordinancappliesrequires probable causefore



an impoundment may occur, the ordinangetd terms aligngompletelywith governing
precedent anthereforecomplies withthe Fourth Amendment. Put another way, for purposes of
its initial authorization of an impoundment, the ordinance does not operate outside the scope of
the existing~ourth Amendment doctrine, and therefore cannot be understood to violate the
Fourth AmendmentSee Rush v. Superintendent of Poli®94 WL 114847, at *4 (N.D. IIl.
1994) (“Because the Impoundment Ordinance requires a police officer to make ldeuoaese
determination prior to seizure, we conclude that the Impoundment Ordinance does nfsaan its
violate the Fourth Amendment.(glismissing &ourth Amendmenrfiacial challenge to an
impoundment ordinanagirected at taxical)s

Plaintiffs also challenge therdinance’s posseizureprocedures, complaining that they
violate theFourth Amendment by “unlawfully vesting the City’s hearafficer with judicial
power to determine probable cause for warrantless arrest and seitheguaiperty.” Doc. 43 at
1 49. Theordinance provides a detailed set of procedures by vamatwneican contest the
validity of her vehicle’s impoundmentf dn owner contests ampoundment and requests a
hearing, arALJ conducts the hearing to determine whether probable cause supported the seizure.
SeeMCC §2-14-132(1) If the ALJ determines there was no probable cause, the owner can
retrieve hewvehiclewithout penalty or costSeeibid. If, however, théALJ determines that there
was probable cause, the owner must pay an administrative penalty, as welhgsatahstorage
coststo retrieve her vehicleSeeibid.; MCC §7-24-22%a).

Plaintiffs conend that ALJs are nttletachedneutral magistrates” qualifiaghder the
Fourth Amendment to perform this “judicial function.” Docl kt 149; Doc. 34 at 13, 23-26,
Doc. 43at 149. In so arguing?laintiffsdo not cite, and the court’s own research was unable to

find, any case law supporting the proposition that the Fourth Amendment requiresainon-



judicial officer to make a probable cause determination aftenite seizure of a vehicleThe
problem with Plaintiff's argument is actually deeger as the Seventh Circuit has explained,
the Fourth Amendment does not even speak to the validity of the government’s continued
possession ofrpperty following its seizure:

Once an individual has been meaningfully dispossessed, the seizure of the

property is complete, and once justified by probable cause, that seizure is

reasonable. Thigourth] amendment then cannot be invoked by the

dispossessed owner to regain his propeftye searcliof the plaintiff's car]

was completed after ten days. Conditioning the car’s release upon payment of

towing and storage fees after the search was completed neither continued the
initial seizure nor began another.

Lee v. City ofChicagq 330 F.3d 456, 466 (7th Cir. 2003). Because the seizure of Spinks’s car
was complete wén it wastowed andmpounded, e duration of the impoundment and the
procedure for retrieving the vehicleasnotimplicatethe Fourth Amendment.

It is the Due Process Clause, not the Fourth Amendmentethdats the government’s
continued retention of seized proper8ee United States v. James Daniel Good Real Psap.
U.S. 43, 51-52 (1993) (rejecting the proposition “that the Fourth Amendment is the beginning
and end of the constitutional inquiry whenever a seizure ocamnd,tatinghat when the
government asserts “ownership and control” over property, its conduct must compattigvit
proces} Towers v. City o€hicagq 173 F.3d 619, 626-29 (7th Cir. 1998pplying a due
process analysis to evaluate MCQ-84-255, the useelatedoffense for which Spinks’s vehicle
was towed and impoundedutton v. City of Milwauke®&72 F.2d 644, 645 (7th Cir. 1982)
(recognizing groperty interest in one’s vehicad stating that “the state may not deprive him
of it without due process ¢tdw”); Case v. Eslingerb55 F.3d 1317, 1330 (11th Cir. 2009 ("
complaint of continued retention of legally seized property raises an issue afyralaiie
process). By not arguing that the use of ALJs to conduct a post-impoundment dngafdates

the Due Process Clause, however, Plaintiffs have forfeited any due pr@iessSedeG & S



Holdings LLC v. Cont’l Cas. Cp697 F.3d 534, 538 (7th Cir. 2012) (“We have repeatedly held
that a party waives an argument by failing to make it before the dgtct That is true
whether it is an affirmative argument in support of a motion to dismiss or an argument
establishing that dismissal is inappropriate.”) (citations omittddligan v. Bd. of Trs. of S. lIl.
Univ., 686 F.3d 378, 386 (7th Cir. 2012) (“[T]he forfeiture doctrine applies not only to a
litigant’s failure to raise a general argument ... but also to a litigant’s failurezémee a
specific point in support of a general argument).,. Alioto v. Town of Lisbar651 F.3d 715,
721 (7th Cir. 2011) (“Our system of justice is adversarial, and our judges are bpss/. pié
they are given plausible reasons for dismissing a complaint, they are mptgalio the
plaintiff's research and try to discover whether there might be somethiayg amainstie
defendants’ reasoning.”) (internal quotation marks omitted).

In any event, even putting aside forfeiture, althoBtgintiffs insinuate that thalLJs are
biased inthe City'sfavor, Doc. 44 at 4-5, they provide no basis to “ovel@jime welt
establi®ied presumption of honesty and integrity in those serving as adjudicatonsiiidsen v.
Chicago Park Dist.218 F.3d 712, 716 (7th Cir. 2000) (“Amundsebald accusation is based
solely on the fact that the hearing officer was employed by the ParkcDigthich of itself is
insufficient to establish actual bigs(internal quotation marks omittedyee also Felder v. City
of Chicagg 2009 WL 742774, at *4 (N.D. lll. Mar. 19, 2009) (relying Amundserto reject a
similar challenge to the impartiality ALJs handling impoundment cases for the City of
Chicago) Courts have consistently and routinely rejected similar challenges tmpireepyr of
ALJs adjudicating likenmatters. Seee.g, Christian v. City of Springfield015 IL App (4th)
1405874, 11128-33, 2015 WL 1612165, at *4-Bypr. 10, 2015) (ejecting the claim that a

hearing officemwas not a “detached, neutral magistfaded therefordacked authority under the



Fourth Amendment, to determine whether a vehicle impoundment was supported by probable
cause)People vJaudon 718 N.E.2d 647, 656 (lll. App. 1999) (rejectiagubstantive del
process challenge ©hicago Municipal Code provisiopermitting theimpoundment of
vehicles containing an unregistered firearm anmgoweringadministratie hearing officers to
adjudicate challenges smch impoundments). It bears mention that the Chicago Municipal Code
provides for judicial review of the ALJ’s decisions under the impoundment ordin&ae&ICC
§ 2-14-102 (“Any final decision by the depagnt of administrative hearings that a code
violation does or does not exist shall constitute a final determination for purpose<iaf judi
review and shall be subject to review under the lllinois Administrative Rehaew’); Doc. 1-1
at 60 (initial ALJorder) (noting that “[t]his Order may be appealed to the Circuit Court of Cook
Co. (Daley Center 6 Fl.) within 35 days by filing a civil law suit”); Doc:11&ubsequent ALJ
order) (same).So the ultimate decision regarding whether probable cause texigkevethat
the vehicle was used in the commission an enumerated offesniséath the judiciary.See
Christian, 2015 WL 1612165, at *6/anHarken v. City of Chicagtr13 N.E.2d 754, 759-60
(1. App. 1999) (inrejecting a challenge to Chicago Mumpiai Code provisionpermitting
administrative hearing officers to determine parking ticket liability, noting tleadfficers’
decisions were subject to judicial revievBlaintiffs do not and could not explain how the
ordinance’s schemeatrticularly with its judicial backstopyiolates the federal Constitution

For these reasonBJaintiffs’ Fourth Amendmentlaim fails on the meritsBecause the
claim’s flaws canot be cured by repleadinit)js dismissed with prejudice&see Gonzalez-
Koeneke v. West  F.3d __, 2015 WL 3989130, at *4-5 (7th Cir. July 1, 20I5is{rict courts

... have broad discretion to deny leave to amend where ... the amendment would bg futile.”



(internal quotation marks omittedWith the sole federal claims dismissdt tourtexercises
its direction to relinquish jurisdiction over tetate law claims

Section 1367(c)(3) of Title 28 provides that “[t]he district courts may dedie&édrcise
supplemental jurisdiction over a claim under subsection (a)ttie.district court As dismissed
all claims over which it has original jurisdiction28 U.S.C. 8§ 1367(c)(3)'As a general matter,
when all federal claims have been dismissed prior to trial, the federakboulttl relinquish
jurisdiction over the remaining pend[e]nt stataims.” Williams v. RodrigueZ09 F.3d 392,
404 (7th Cir.2007).This general rule has three exceptions: “when the [refiling] of the state
claims is barred by the statute of limitations; where substantial judicial resoaxealleady
been expendedn the state claims; and when it is clearly apparent how the state claim is to be
decided.” Ibid. None of the exceptions apply herlaintiffs will not have to refile their state
law claims, as those claims, having arrived in federal court via renvalldbe remanded to
state court. Substantial fedepadlicial resources have ngétbeen committed to the state law
claims. And it is not clearly apparent how the varigtsteconstitutional and statutogfaims
should be decided. This is so evenRtaintiffs’ claim under the lllinois constitution’s analog to
the Fourth Amendment, as “there may be instances where the meaning ofriths] Bkearch
and seizure clause differs from that of the federal constitutiBadple v. Gaytar32 N.E.3d
641, 653 (lll. 2015) (citing’eople v. Caballes851 N.E.2d 26, 39-43I 2006)). It follows that
relinquishing jurisdiction over the state law claimshie appropriate course under 8 1367(c)(3).
See RWJ Mgmt. Co. v. BP Prods. N. Am., Bit2 F.3d 476, 479-80 (7th Cir. 201®)right v.

Associated Ins. Cq29 F.3d 1244, 1251-53 (7th Cir. 1994).



Conclusion
TheCity’s motionto dismisgs grantedn part(as to the federal claim) and denied
without prejudice in part (as to the state law clain®gintiffs’ Fourth Amendment claim is
dismissed with prejudiceThecourt relinquishes jurisdiction over tetate lawclaims and

remands therno the Circuit Court of Cook County.

July 30, 2015 j '

1 United States Disict Judge
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