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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PENNANT MANAGEMENT, INC.,

Plaintiff,
VS. Case No. 14-cv-7581
FIRST FARMERS FINANCIAL, LLC,et al, Hon. Amy J. St. Eve
Defendants.

ILLINOIS METROPOLITAN
INVESTMENT FUND and HARVARD
SAVINGS BANK, an lllinois Savings Bank,

Plaintiff-Intervenors,
VS.

FIRST FARMERS FINANCIAL, LLC,et al,

Defendants.

MEMORANDUM OPINION AND ORDER

Patrick Cavanaugh, as receiver of the OVé&tateivership EstatgOverall Receiver”)
and Michael Nanosky, as receiver of the N&ydReceivership EstaigNanosky Receiver”)
(collectively, “the Receivers”) move for the gntf an order approving the sale of five hotel
properties (the “Hospitality Propees”), and related relief [160]For the following reasons, the
Court grants in part and denies irrtithe Receivers’ motion.

BACKGROUND

Pennant Management, Inc. (“Pennant’a iRegistered Investment Advisor in the
business of acquiring loans on behalf of lisrds guaranteed by the U.S. Department of

Agriculture (“USDA”) or the U.S. Small Busess Administration (“SB”) from third-party
1
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USDA and SBA approved lenders, such as Firgtiéas Financial, LLC (“First Farmers”). (R.
182, Second Am. Compl. 11 1, 27.) From JR@#&3 to August 2014, Pennant purchased the
federally guaranteed portions of 26 sepal@a@s originated by First Farmerdd.(f 30.) In
September 2014, Pennant allegedly discoveraidnibne of the 26 borrowers of the First
Farmers’ loans actually existed, and that lttans were part of a massive frauidl. {{ 37, 46.)
Thus, on September 29, 2014, Pennant filed itsr@igomplaint againd=irst Farmers and
associated individuals andteies. (R. 1, Compl.)

At the request of the parties, on NovemiO, 2014, the Court entered an agreed order
designating Michael M. Nanosky as the Receivae (Nanosky Receiver”) to exercise control
over certain assets of Defendants, includingntaiming and preserving certain hospitality and
real properties that they ownedcontrolled. (R. 29, Initial Receiver Order |1 2, 4-5, 8.) These
assets included the five Hospitality Propextig@) Crowne Plaza Orlando—Lake Buena Vista,
12490 Apopka-Vineyard Rd., Orlando, FL 32836; @rowne Plaza Saddlebrook, 50 Kenny PI.,
Saddlebrook, NJ 07663; (iii) Four Poittg Sheraton, 500 Hamilton Blvd., Peoria, IL 61602;
(iv) Doubletree by Hilton Hotel—Orlando B UCF Arena, 12125 High Tech Ave., Orlando,
FL 32817; and (v) Renaissance by Marrio@rando Downtown, 400 W. Livingston St.,
Orlando, FL 32801.1d. 15.) On April 23, 2015, theddrt entered the Amended Receiver
Order, which gave Mr. Nanosky continued eohbver those assets. (R. 122, 14, 5.) The
Amended Receiver Order also appointed Patiavanaugh as the Receiver of the Overall
Receivership Estate, which includes “all assdtemthan those assets entrusted to the Nanosky
Receivership Estate.”ld.  24(b).) In the event the two Reas are unable to agree, absent
further direction from the Court, the Overalldeéver has the authority to determine how the

Nanosky Receiver should proceedld. ([ 10.)



The Receivers now move for the entry ofoader authorizing the gaof the Hospitality
Properties, and related relief (tfidotion”). Specifically, theyrequest approval to sell the
Hospitality Properties to potentiplrchasers that submitted bids in an online auction conducted
by Auction.com. The online auction closeal July 22, 2015, and cowidor the Overall
Receiver represents that the winning bidaltover $86 million for the five Hospitality
Properties. (R. 240.)

In the Motion, the Receivers represent thaty provided notice of the Motion to all
parties on the Court’s electroniagee list, and to alknown entities that asserted an interest in
the Hospitality Properties. The Court entered the Motioruae 26, 2015 and set a deadline of
July 8, 2015 for responses. To date, the Cloas received responses from non-party CVC
Hospitality, Inc. (“CVC Hospitality”) (R195), non-party True ke Contracting and
Remodeling, Inc. (“True Line”) (R. 179and the United States (R. 203).

ANALYSIS

The Receivers have moved for the entnaforder authorizing the sale of the
Hospitality Properties, and related relief. Sfieally, the Receivers request that the Court: i)
authorize the Receivers to siie Hospitality Properties fremnd clear of liens, claims and
encumbrances (collectively, the “&émests”), with such Interests,afy, attaching to the proceeds
of the sale (the “Sale Proceedwi/ith the same force and in thensa priority as currently exists;
i) stay all proceedings in other jurisdictions segko adjudicate any Intests in the Hospitality
Properties or the Sale Proceed$;sét a date by which all parsi@sserting an Interest in the
Hospitality Properties or the Sakeoceeds must file claims withe Court; and iv) approve the
proposed sale procedures and gralated relief. In response v&sal entities have objected on

different bases. For the sake of clarity, the €birst addresses the issues with respect to the



Receiver’s authority to sell the Hospitality Prapes and the Court’s authity to stay related
actions in other jurisdictions, thendrdsses the sale process itself.

l. Authority of Receiver and Court

The Receiver argues that theutt should permit it to sell énHospitality Properties free
and clear of all Interests, and to stay all aticelating to the Hospiity Properties currently
pending in other courts. In response, the Cowstrbeeived several objémbs. First, the United
States objects on the basis that 28 U.S.C. 8§ 24M@pts the Receivers from selling Four Points
by Sheraton, 500 Hamilton Blvd., Peoria, IL 61§0% “Peoria Property”) because the SBA
holds a mortgage lien on that property. Second, non-party CVC Hospitality argues that the
Receiver does not have the authority to selHbspitality Properties, and also that the Receiver
has not complied with the requirements of 28 0.8 754. (R. 195). Next, non-party True Line
Contracting makes several arguments. It arguestbdReceiver does not have the authority to
sell the Hospitality Properties, both for similar reasons to CVC Hospitality and also for
additional reasons specific to True Linealko contends that thiReceiver has not complied
with the requirements of 28 U.S.C. § 754. Fialith respect to the Reivers’ proposed stay,
True Line argues that the federal Anti-Injtina Act, 28 U.S.C. § 2283, bars the Court from
entering a stay of another action pendingtate court. The Court addresses each isstugn.

A. The Peoria Property

As an initial matter, the United States argues that 28 U.S.C. § 2410(c) prevents the
Receivers from selling the Peoria Property neeahe SBA holds a mortgage on the property.
28 U.S.C. 8§ 2410(c) states in relevant part that:s¢dé to satisfy a lien inferior to one of the
United States shall be made subject to and witdsiurbing the lien of the United States, unless
the United States consents that the property maploefree of its liermnd the proceeds divided

as the parties may be entitled.” 28 U.S.C. 8 2)10The Receivers reply that they are not
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selling the Peoria Property to “satisfy a lientistead, they are sellirte property free and clear
of any liens to maximize the proceeds of the said, then seek to “quiétle” to the property
under 28 U.S.C. § 2410(ayee28 U.S.C. § 2410(a) (“...the UndeStates may be named a party
in any civil action or suit inr@y district court ... (1) to quiettle to ... real or personal property
on which the United States has axinls a mortgage or other lien.”)

The Court agrees with the government.28.C. § 2410(c) sets forth a detailed
framework for the judicial salef property on which the govermmt holds a lien. While the
Receivers are correct that 28 U.S.C. § 241@@yes the sovereign immunity of the United
States to allow parties to brisgit to quiet title taeal property on whicthe government holds a
mortgage, there is no provision28 U.S.C. § 2410 thatdicates a party cdirst sell a property
free and clear of a government lien, aineinquiet title to the proceeds.

The cases that the Receivers aite not to the contrary. Boresek v. USDAor
example, the court interpretethims to “quiet title” under 8410(a) to include “claims to
determine the priority of competing liensBoresek v. USDANo. 12-cv-02138, 2014 WL
4792587, at *10 (D. Ore. September 23, 2014). Ttnescourt found that § 2410 waived the
sovereign immunity of the United States to allilve plaintiff to bring a claim for equitable
subrogation against the United Statsserting that the plaintiffiien should take priority over
the lien of the governmentd. Boresekdoes not stand for the proposition, however, that
because § 2410 waives the sovereign immunith@United States with respect to certain lien
claims, a party with a claim to real propeoty which the government holds a lien may sell the
property free and clear of the government’s lieanticipation of an amwn for quiet title to

determine the validity and priority tifie parties’ rights to the proceeds.



As the United States suggests, the Recenamssell the Peoria &perty subject to the
SBA mortgage, they can pay the SBA in fultta¢ closing of the sale, which the government
represents would release the mortgage, oRt#eeivers can attempt to reach an alternative
agreement with the government to release the [idre Receivers also note that they may have a
claim to reinstate a mortgage the Peoria Property for the bémef the defrauded investors,
which the government concedes may have priaviyr the SBA’s mortgage. If and when that
mortgage is reinstated, thaiudd change the analysis. Agtfacts stand now though, 28 U.S.C.
8 2410 does not allow the Receivers to s@lReoria Property free and clear of the
government’s mortgage without first obtainingdtsisent. For these reasons, the Court denies
without prejudice the Receivers’ ian for approval to sell the PaarProperty free and clear of
all Interests.

B. Receivers’ Authority to Sell the Remaining Properties

The Receivers move to sell the remaining fidospitality Properties &e and clear of all
Interests and for the Court to issue a stajitmation involving the Hgpitality Properties in
other jurisdictions. In support tteir Motion, the Receivers citdler Industries, Inc. v. Indian
Motorcycle Manufacturing, Inc929 F.Supp. 369, 371-73 (D. Colo. 1995). In that case, the
district court addressed whethts jurisdiction over a receivership precluded a bankruptcy
trustee in another jurisdiction from enforcingraliminary injunction against the receiver. In
finding that it did, the court addssed its jurisdiction over the recership and the authority of

the receiver:

1 Given the $5.8 million bid that the Receivers reedifor the Peoria Property, the Court directs
the government and the Receivers to discuss &utesoof this issue that would allow for the
property’s sale free andear of the SBA’s lien. JeeR. 240.) If the Receivers request that the
Court move forward with a hdag on the Peoria Property’s salbeey should file a separate
motion addressing that issue.



By ordering [the company] into receighip, all assets of the company were
placed in the custody of the Court. Thisurt therefore has exclusive jurisdiction
with respect to the administration, passien and control of [the company’s]
assets, and this control cannot be distdrwithout leave of this Court.

The objective of this Receivership is to prevent fraud and material injury to assets
of [the company] and to preserve themdd parties in interest...The Receiver is
charged with the duty of managing the estaté property entrusted to his care. It
must collect and preserve corporate progprom imminent danger of loss, waste

or dissipation and administer the receslep, free from outsie interference with
estate property.

Id. at 372 (internal citationsnd quotations omitted).

A number of circuits, including the Sevartircuit, have emphasized the equitable
power of the district court tgppoint a receiver, andeidiscretion of the receiver to administer
the assets under its contrdFederal courts have an inhateequitable power to appoint a
receiver to manage a defendant’s assetsiguhie pendency of litigation... The appointment of a
receiver is an especially appropriate remedgases involving fraud and the possible dissipation
of assets since the primary consideration in determining whether to appoint a receiver is the
necessity to protect, conseraed administer property pending final disposition of a suit.”
Matter of McGaughey24 F.3d 904, 907 (7th Cir. 1994) (citation omitted). The Sixth Circuit
explained the roles of the district court ahd receiver in a non-bankgtcy receivership as
follows:

[W]e review the powers of a federal district coustgiding over an equity

receivership. Such receiverships areeasingly rare. Theealm of bankruptcy

encompasses the vast majority of casgslving receivershipand in that realm

Congress has spoken by setting forth broatidetailed statutes to guide federal

courts in the disposition of such cas@ere remains a class of cases, however,

in which the federal courts may exercise their equitable powers and institute

receiverships over disputed assets itssatherwise falling within the federal

court’s jurisdiction, but which fall outsidée statutory bankruptcy proceedings or

other legislated domain. In this rangecakes the federal courts exercise the
traditional, common law powers of equity...



A district court enjoys broad equitalpjewers to appoint a receiver over assets
disputed in litigation before the court. & heceiver’s role, and the district court’s
purpose in the appointment, is to safegubeddisputed assets, administer the
property as suitable, and tesist the district court iachieving a final, equitable
distribution of the ssets if necessary.
Liberte Capital Grp., LLC v. Capwjld62 F.3d 543, 551 (6th Cir. 20063ee also S.E.C. v.
Byers 609 F.3d 87, 92-93 (2d Cir. 201®nited States v. Acorn Tech. Fund, L429 F.3d 438,
443 (3d Cir. 2005).

Thus, the Court agrees with the Receiveas they generally have broad authority to
administer the property in the receivershipse fibxt question is wheththe Court should grant
their requests to sell the HospitalProperties free andedr of all Interests, and to issue a stay
of proceedings in other jurisdictions involvitige Hospitality Properties. “[l]t has long been
recognized that under appropriate circumstareeésgeral court presiding over a receivership
may authorize the assets of the receivership soluefree and clear of liens and related claims.”
Regions Bank v. Egyptian Concrete Qwo. 09-cv-1260, 2009 WL 4431133, at *7 (E.D. Mo.
Dec. 1, 2009). A leading treatise on receivershiptes as follows with respect to whether a
court should permit a receiver to salal property free from liens:

In a sale free from liens, the rightstbé parties who arednholders must be

preserved and transferred from the propsatygl to the proceeds of the sale, with

the same rank and dignity which such rightdiens bore to theriginal property.

Persons who have an inter@sthe res, and creditovgho are secured by a lien or

mortgage on the res, cannovbldheir interests, liens or rights in the res or its

proceeds cut off or foreclosed withdagiing properly notified and summoned to
appear in the receivership court for that purpose...

The property should not be sold free of liemdess it is made to appear that there

is a reasonable prospect that a surplusheilleft for general creditors or, in other

words, that a substantial etyuis to be preserved.

2 Clark on Receivers (3d ed. 1959) § 500(b). $aeenth Circuit has also held, albeit in the

bankruptcy context, that “[a]sgeneral rule,” a cotifshould not order property sold ‘free and



clear of’ liens unless the court is satisfied tth&t sale proceeds will fully compensate secured
lienholders and produce some equitytfte benefit of the ... estateMatter of Riverside Inv.
P’ship, 674 F.2d 634, 640 (7th Cir. 1982). The Receiadss argue that “[w]here the asserted
liens are disputed and other goodsm@exists,” the Court may authorize a sale of real property
free and clear of liens despite asserted lieaumts that are greaterat the sale priceSee
Coulter v. Blieden104 F.2d 29, 32 (8th Cir. 1939) (holdimgbankruptcy that a court “in its
discretion may sometimes order properties free and clear of liensthegyh the amount of the
recorded mortgages equals ogrsater than the value of the prageespecially where there is a
possibility of the mortgages being held invalid...”)

With respect to the Court’s authority to issue a stay of proceedings in other jurisdictions
involving the Hospitality Propeds, the Receivers cit@EC v. Wenck&22 F.2d 1363, 1369 (9th
Cir. 1980). In that case, the NinCircuit held that the districiourt had the authority to issue a
stay order in a securities fraud action thathibited non-parties fromommencing litigation in
other jurisdictions except witleave of the district courtd. at 1372. Although the United
States in its objection gumes that the decision Wenckevas based on securities law
considerations, the Ninth Circuit stated/ifencke

The power of the districtourt to issue a stay, effectivagainst all persons, of all

proceedings against the receivership emstitests as much on its control over the

property placed in receivership as onjutssdiction over tle parties to the

securities fraud action. The distriduwt took control ovethe properties in

guestion when it imposed the receivepshiThe blanket stay was found by the

district court necessary to achieve fheposes of the receivership. We

conclude the district court had thewsr to enter the order.

Id. at 1369.See also United States v. Acorn Tech. Fund, 28 F.3d at 443 (“The purposes of

a receivership are varied, but the purpose of inmgos stay of litigations clear. A receiver



must be given a chance to do the importanpjoimarshaling and untangling a company’s assets
without being forced into court gvery investor or claimant.”)

Thus, while the Court finds théthas the authority to gratite Receivers’ request to sell
the Hospitality Properties free aneal of liens and to issue a st#yrelated litigations in other
jurisdictions under the approptgacircumstances, the Courilvhold a hearing to determine
whether the Receivers’ requests are in the best sttef¢he receivershipstates. The Receivers
have the authority to proceed forward with ade process of the fonon-Peoria Hospitality
Properties and to sell them if the Court apprdhes sale at the hdag. A hearing will also
provide entities with an Interest in the Hospitality Prtips the opportunity tobject to the sale,
and to the Receivers’ proposal to attach any Ieter® the Sale Proceeds with the same force
and in the same priority as currently exisiee Liberte Capital Grp., LL&62 F.3d at 552 (“To
the extent that a party has a colorable claimresga receiver or the entities in receivership, due
process demands that the claimant be heardhbuwistrict court exerses significant control
over the time and manner of such proceedings.”)

In its objection to the Receiver’'s Motionffexample, CVC Hospitidy argues that the
Receivers’ sale of the properties would forcecedditors with an interest in the Hospitality
Properties to lose any priority status they hétth respect to a partitar Hospitality Property,
and could force them into a dispuvith other creditort recover the money owed to them. In
response, the Receivers represeat they have received bids fine four non-Peoria Hospitality
Properties that are greatban the total lien amounts on eafhhose respective properties. (R.
240.) In total, the Receivers have receivalslaf approximately $81 million for those four

properties. 1¢.)
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C. Receivers’ Compliance with 28 U.S.C. § 754

Next, CVC Hospitality and True Line bothgare that the Receivehave not complied
with the requirements of 28 U.S.C. § 754, whickytklaim divests the Reivers of jurisdiction
over the Hospitality Properties. Tlsatute states in pertinent part:

A receiver appointed in anywil action or proceeding invoirg property, real, personal

or mixed, situated in different districts shall, upon giving bongkgaired by the court,

be vested with complete jurisdiction and cohtifoall such property vih the right to take
possession thereof...

Such receiver shall, withinriedays after the entry of hisdar of appointment, file copies

of the complaint and such order of appointmarthe district court for each district in

which property is located. Theiliare to file such copies iany district shall divest the
receiver of jurisdiction and control ovall such propertyn that district.

28 U.S.C. § 754.

In response, the Receivers note that tberCappointed the original Nanosky Receiver
on November 10, 2014, and admit that the NanosdgeRer did not file the court documents in
each district in which the indigual Hospitality Properties alecated as required by § 754. The
Receivers argue that on April 23, 2015, howetler,Court entered asrder re-appointing the
Nanosky Receiver and appointing Patrick Caugihaas the Overall Receiver (the “April 2015
Receivership Order”). The Recersdurther contend that within 10 days of that order, the
Receivers filed copies of the required documéntke District of New Jersey, the Central
District of lllinois, and the Midd# District of Florida—the jurisdictions in which the Hospitality
Properties are individually located. In supporitefargument, the Overall Receiver filed proofs
of filing of those documents dhe docket in this caseSé€eR. 174.) True Line and CVC
Hospitality do not contest that the Receivdiesifthose documents in the appropriate outside
jurisdictions within ten days of the April 23015 Receivership Order.

Courts have found that even if a receidees not comply with the filing requirements of
28 U.S.C. § 754 originally, the court’s re-appoient of a receiver resets the ten-day clock

11



under § 754 and gives the receiaaother chance to compbjith its requirementsSee S.E.C. v.
Vision Comms., Inc74 F.3d 287, 291 (D.C. Cir. 1996) (“On remand, the court may reappoint
the receiver and startdhen-day clock of 8 754 ticking onagain. Presumably, the receiver
will take advantage of his second chance to comjitly 8 754 and prontly file the necessary
papers ... Once he does so, the receiverhaie jurisdiction ovethe ... property.”)S.E.C. v.
Heartland Grp., Inc.No. 01-cv-1984, 2003 WL 21000363, at(18.D. Ill. May 2, 2003) (“[T]he
court can easily correct this faituto file such a claim by mdyereappointing the Receiver and
thereby starting the 10-day time period under § 754 ticking once more.”) Although True Line
argues that these cases standHerproposition that courts excuse failure to comply with the
requirements of 8 754 only in exceptional ciratiamces, both courts discussed that principle
only in the context of a receivéailing to comply with 8§ 754ltogether not under circumstances
where a receiver hasreahdy complied with 8 754 upon re-appointmedee Vision Comms.,

Inc., 74 F.3d at 290-9Heartland Grp., Inc.2003 WL 21000363, at *5.

Here, the April 2015 Receivership Orae-appointed the Nanosky Receiver and
appointed the Overall Receiver fihe first time. Because the Receivers complied with the
requirements of 28 U.S.C. § 754 within 10 dafhat order, the Court denies CVC
Hospitality’s and True Line’s objections on thesisathat the Receivers’ failure to comply with 8§
754 divests them of jurisdiction overetiMospitality Properties.

D. The Anti-Injunction Act

True Line also argues thidte Anti-Injunction Act, 28 U.S.C. § 2283, bars the Court from
issuing an injunction staying itsasé court proceedings with respéxthe Hospitality Properties.
That statute reads as follows: “A court of theitdd States may not griaan injunction to stay

proceedings in a State court except as esfyeaithorized by Act of Congress, or where

12



necessary in aid of ifgrisdiction, or to protect or effectteits judgments.” 28 U.S.C. § 2283.
“The Anti-Injunction Act, 28 U.S.C. § 2283, barsliatrict court from ejoining pending state
litigation unless the injunction falls within olé the Act’s three stated exceptions...Because of
the Act’s constitutional foundatioits three exceptions are be applied narrowly, and ‘[a]ny
doubts as to the propriety of a federal infumt against state couystoceedings should be
resolved in favor of permitting the state courts to proceedZutich Am. Ins. Co. v. Superior
Court for State of California326 F.3d 816, 824-25 (7th Cir. 2003) (quotAttantic Coast Line
R.R. Co. v. Broth. of Locomotive Eng’r398 U.S. 281, 297, 90 S.Ct. 1739, 26 L.Ed.2d 234
(1970)). Further, “even if th@junction is authorized by one tfe exceptions, a district court
must still determine whether an injunctiorars appropriate exercise of its authorityZurich
Am. Ins. Cq.326 F.3d at 824.

The Supreme Court has “acknodded the existence of arstorical exception to the
Anti-Injunction Act in cases where the federal ¢dwas obtained jurisdion over the res, prior
to the state-court action...[T]he ‘necessary thafi exception to § 2283 may be fairly read as
incorporating this histazal in rem exception.”Vendo Co. v. Lektro-Vend Corg33 U.S. 623,
641-42, 97 S.Ct. 2881, 53 L.Ed.2d 1009 (1977). “Ordinahe ‘aid of juisdiction’ exception
to the Anti-Injunction Act apjs only to parallel state remrather thann personanactions.”
Winkler v. Eli Lilly & Co, 101 F.3d 1196, 1201-02 (7th Cir. 1996).

In United States v. Alpine Land & Reservoir Jor example, the Ninth Circuit noted
that “it has long been held thattfirst court to exercise jurisdion over real property is entitled
to enjoin proceedings in anothayurt regarding that propertyUnited States v. Alpine Land &
Reservoir Cq.174 F.3d 1007, 1014 (9th Cir. 1999). Acdogly, the court held that the Anti-

Injunction Act, 28 U.S.C. § 2283, did not preclud#&ederal court fromssuing an injunction to
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stay proceedings in a stateuct under those circumstancdd. at 1014-15. Here, the Court
appointed the Nanosky Receiver on Novembe20Q4 to control the Ho#ality Properties,
and potentially to “market and setfiem. (R. 29.) The Receivaepresent that True Line filed
each of its state court foreclos actions after November 1214, and that no state court has
appointed a receiver in any thiose actions. Thus, the Courtegs that the Anti-Injunction Act
does not preclude the Court frantering a stay of True Linelgigation in other jurisdictions
involving the Hospitality Ryperties. Accordingly, the Couwtenies True Line’s objection on
that basis.

E. True Line Issues

In addition to the objections discussed ahdweie Line makes a number of individual
arguments. First, it makes several objectiorseflan its contention that the Court previously
found that it lacked jurisdictioaver True Line’s claims in 8hCourt’s ruling on True Line’s
motion for intervention. Second, True Line argues that the Receivers are estopped from arguing
that the Receivership can affect True Linescmanic’s liens becauseetReceivers previously
represented that the receivershifagswould not seek to affectuie Line’s lien rights, and that
True Line should enforce its righits state court. True Line furér contends that the Receivers
have actively participated in the state court pemtings and True Line has incurred substantial
costs and fees to prosecute its claims irestatirt. Third, and finally, True Line makes a
number of arguments objecting to the proposéal lsecause of the inadequate value that it
would likely receive for the release of its liens.

The Court first addresses True Line’s argutaevith respect to thCourt’s January 27,

2015 Order denying True Line’s motion to intene (the “Intervention Order”).SgeR. 85.)
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True Line fundamentally misostrues the Intervention Ordein its motion to intervene, True
Line argued, among other things, that the Cduwukl grant it leave to tervene to allow it to
file a motion to dismiss the entire action based®theory that the adiibn of True Line as a
plaintiff would destroy the Cous’diversity jurisdiction. True ke sought to pursue state law
claims against Defendants, many of whom Trueeliepresented were citizens of the same state
as True Line. The Court refused to grant inpissive intervention under Federal Rule of Civil
Procedure 24(b), in part because True Ligelitargued that the Court lacked “independent
jurisdiction” over True Line’s claims. The Cowfso denied True Linpermissive intervention
because True Line’s claims for unpaid congtamcwork did not share any common issues of
law or fact with the main actn that alleges an approximat&$80 million financial fraud. (R.
85.)

Contrary to True Line’s arguments in dbjection, the Court did not make a finding in
the Intervention Order with respt to whether the Court possassepplemental jurisdiction to
hear True Line’s claims given the Nanoskgdgivership. (R. 85.) The Court also did not
address its subject matter jurisdiction to adjudidate Line’s lien in the event of a future sale
of the Hospitality Properties bydtReceiver. Indeed, the Court denied True Line’s motion for
intervention as of right under Rule 24(a) in ga@tause the Court haddered Pennant to notify

the Court of the proposed sale of any oftfuspitality Properties,ral in the absence of a

2True Line also contends that tGeurt denied its motion to interveas moot. This is incorrect.
After True Line filed its original motion tmtervene (R. 35), thedirt entered an order

instructing True Line tdile the motion with its proposedgdding attached (R. 46.) True Line
then did so. (R. 48.) The Intervention Ordemnidd True Line’s motion to intervene with the
proposed pleading attached (R. 48) on its me(Rs.85.) The Court then denied True Line’s
original motion (R. 35) as moot because the Court had ruled on True Line’s subsequently filed
motion (R. 45.). (R. 85.)
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pending sale, True Line had otrevenues of pursuing reliefhose other avenues included
requesting payment from the Nanosky Receiver and mgr&is state law claims in state court.

The Court has subject-matter jurisdictioratjudicate True Line’s lien claims in
connection with the Receivers’ proposed salthefHospitality Propesds. “The ancillary
jurisdiction of federal corts over actions incident to a recaiship established by a federal court
has long been recognizedTcherepnin v. Franz85 F.2d 1251, 1255 (7th Cir. 1973) (holding
that the district court had ancillary jurisdani and thus did not need independent jurisdiction
over actions that “were consonant with the[] goalsthe receivership). “The appointment of a
receiver of a debtor’s property by a federal t@onfers upon it, regardless$ citizenship and of
the amount in controversy, federal jurisdicttordecide all questions incident to the
preservation, collection, andstlibution of the assets.Robb Evans & Assocs., LLC v.
Holibaugh 609 F.3d 359, 362 (4th Cir. 2010) (quotiReghle v. Margolies279 U.S. 218, 223,
49 S.Ct. 310, 73 L.Ed. 669 (1929)). Thus, True Lirmeguments that rely on its contention that
the Court previously found that it lacked juiitsttbn over True Line’s @ims simply fail.

The Court is also not persuaded by True lsrmegument that thdoctrine of judicial
estoppel prevents the Receivers from sellingtbspitality Properties. The Seventh Circuit has
recognized three factors thaypically inform the decision” tapply judicial estoppelln re
Knight-Celotex, LLC695 F.3d 714, 721 (7th Cir. 2012) (quotiMgw Hampshire v. Main®&32
U.S. 742, 750, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2000hese factors are: 1) “a party’s later
position must be clearly inconsistent with itslieamposition;” 2) “the party has succeeded in
persuading a court to accept tparty’s earlier position, so dhjudicial acceptance of an
inconsistent position in a laterqmeeding would create the pertiep that either the first or

second court was misled;” and“®)e party seeking to assem inconsistent position would

16



derive an unfair advantage or impose an umfeiriment on the opposing party if not estopped.”

Id. Here, the doctrine clearly does not applyrst-ho party has misled the Court, or acted
inconsistently to create the perception thatCourt was misled. Second, neither Pennant
Management nor the Receivers have taken an inconsistent position. When True Line moved to
intervene in the case, Pennant objected in paduse “True Line’s interest will not be impaired

by this proceeding because no s#l¢éhe hotel properties can ocanithout a resolution of True
Line’s mechanic liens claims ... and True Line will, of course, have advance notice of any
sale...” (R. 61, Pennant Resp.2at Now the Receivers seekdell the Hospitality Properties,

and True Line is objecting to @ect its intersts.

Finally, the Court does not address Trued’s remaining arguments objecting to the
inadequacy of the value thiatvould likely receive through thReceivers’ proposed sale in
exchange for the release of itsris. True Line argues, for example, that the proceeds from a
foreclosure sale would either compensate True lun full for its liensor True Line would
receive title to that property. True Line argukat it may receive less through the Receivers’
proposed sale. The Receivers, kuer, have represented thag thuly 2015 auction resulted in
bids for each of the Hospitality Properties (other than the Peoria Property) that will far exceed
the face amount of the assertieths. (R. 240.) To the extetitat True Line would like to
continue asserting these objectipitshould direct them to théourt as part of the hearing
process that the Court delineates below.

Il. Sale of Hospitality Properties

The Receivers also request that the Cousdream order approving their proposed sale

process, and related relief, including setting aihgatate to confirm the sale. The Court first

examines the sale process, and thenemd@is the hearing on the sale itself.
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A. Sale Process

The Receivers submit proposed sale proceduegstby request that the Court approve.
Those procedures include an online auctibthe Hospitality Poperties conducted by
Auction.com, which the Receivers representeatbsn July 22, 2015, and resulted in bids of
approximately $81 million for the four non-PeoHaspitality Properties. (R. 240.) 28 U.S.C.
88 2001 and 2002 set out a framework for the judsadd of real property. In their Motion, the
Receivers requested that the Gauaive these procedures, andpaoty filed an objection to the
sale on that basis. Nevertheless, the Coguested additional briefing from the Receivers on
this issue. The Receivers havaw filed a statement of supplental authority in support of
their position. $eeR. 241.)

The Court reserves ruling on the Receivers’ request to waive the requirements of 28
U.S.C. 88 2001 and 2002 and to approve the propgsledorocedures. The Receivers represent,
for example, that at the hearing on the sal€Rbeeivers will be abl® prove up the marketing
and sales efforts that resultin a successful auctionS€eR. 241.) In advance of the hearing,
the Receivers may also submit a sworn affidavit foora or more individuals that were involved
in the auction process detailing the auctiomcpdures and any advance marketing efforts,
including the efforts to provideotice of the auction to potentibidders. In the interim, the
Receivers have the authority to proceed forward with the sale process for the four non-Peoria
Hospitality Properties, pending final approvalioé sale at the upcoming hearing.

The Court also reserves ruling on the Receiverguest to pay all sale related costs and
expenses without further order of the Cototapprove the terms ¢ifie Exclusive Listing
Agreement between the Nanosky Receiver and HREEstment Advisors, and to approve the

terms of the Master Marketing Agreements betweerN#anosky Receiver and Auction.com.

18



B. Sale Hearing

The Court will hold a hearing dhe sale of the four non-Peoria Hospitality Properties.
As the Court finds that the Receivers haveldigal authority to sell those properties free and
clear of all Interests and provide relatedaklthe hearing will focus on: 1) whether the
Receivers’ proposed sale is in the best inteyktite receivership estates; and 2) whether any
individual or entity with an Interest in the n®®oria Hospitality Properties has a valid objection
to the Receivers’ proposed sale of the non-Rddospitality Propertie free and clear of all
Interests, or to the attachment of any Interésttheir Sale Proceedsth the same force and
priority as currently exists.

The Receivers should provide notice of figinion, the proposed sale, and the hearing
to all persons or entities known to assest lterest in the founon-Peoria Hospitality
Properties by Tuesday, July 28, 2015. All persorentities asserting anterest in the four
non-Peoria Hospitality Properties or their SJateceeds or that otherwise objects to their
proposed sale (the “Interested Parties”) shilallan appearance and aoghand plain statement
of the Interest or objectionProof of Claim”) in this court by August 25, 2015 (the “Claim
Date”). Any person or entity thédils to comply with this Ordeaind file a timely Proof of Claim
in this case before the Claim Date shall bedzhfrom asserting itsiterest against the
Defendants related to the Hospitalityoperties or the Sale Proceeds.

Any Interested Party that objects to the sadgy also include in their Proof of Claim a
more detailed explanation ofdin objection. Any Interested Ry objecting should take note of
the Court’s findings above with respect to kbgal issues involving thsale and focus its

objections on the sale itself. The Receiva@rsuld respond in writing to any objections by
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August 31, 2015. The Court will setdate for the hearing atetlparties’ August 5, 2015 status
conference.
CONCLUSION
For the above reasons, the Court grants ihgal denies in part the Receivers’ motion

for the entry of an order approvingetbale of the Hospitality Properieand related lief [160].

DATED: July 24, 2015 EN

EDJ'/&i

AMY J. ST. EV
UnitedState<District CourtJudge

20



