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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE BOYD GROUP (U.S.) INC., )
)
Plaintiff, )
) Case No. 14 CV 7751
V. )
) Judge Robert M. Dow, Jr.
ROGER A. D'ORAZIO JR., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This action involves several disputes angsirom an April 14, 2014 transaction in which
Plaintiff The Boyd Group (U.S.) Inc. (“Boyd”) gaired Defendant Roger D’Orazio’s shares in
two entities that own collisn repair centers inlihois, Indiana, and Florida. Boyd initiated the
lawsuit on October 3, 2014, and soon thereafted #enotion for a preliminary injunction [7].
The parties resolved one of their disputesteelao sign permit applications, see [21], Joint
Stipulation {1 1-3, after whichdgd voluntarily dismissed Countdl and VIl of its amended
complaint, see [30]. Currently peing before the Court are two mmts to dismiss. In the first
motion [15], D’Orazio moves to dismiss Coumtthrough V and Counts IX and X of Boyd’s
amended complaint [6]. In the second motib&]] Boyd moves to disres Counts I, Il and IV
of D’Orazio’'s amended counteadin [43]. D’Orazio also has moved for summary judgment on
Count | of his amended counteriaieand on Count VI of the amertieomplaint. See [27]. The
parties currently are cdacting discovery on that motion. See [60, 72].

For the reasons set forth below, the Court tgrém part and denieis part the pending
motions to dismiss, as follows. The Court grddrazio’s motion to disnss [15] with respect

to Counts | through V and X and denies it witBgect to Count IX. The Court grants Boyd’s
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motion to dismiss Mr. D’Orazi@ amended counterclaim [53] in full, with the exception of
subsection (a) of Count Ill, which alleges tBatyd breached the parties’ agreement by failing to
deliver its post-closing WIP Adjustment figure in the time frame provided by the agreement. All
of the dismissals are without pudjce. If the parties believe thdtey are abléo amend their
pleadings to state valid claims, they may do gbiw 28 days of the date of this order.
l. Background

The facts are drawn from Boyd’s amendedptaint [6] and from D’Orazio’s amended
counterclaim [43]. For purposes of deciding pesmding motions to dismiss, the Court assumes
as true all well-pleaded allegations set forth therein. Kiléegsworth v. HSBC Bank Nevada,
N.A, 507 F.3d 614, 618 (7th Cir. 2007). Boyd is a xalee corporation with its principal place
of business in Delaware. [6], Am. Compl. § & is the largest operator of collision repair
centers in North America. [43], Am. Counterakaf] 3. D’Orazio is a citizen and resident of
Florida and was the sole shareholder of Dor&didgs, Inc., a corporation that owned Collision
Revision, Inc. and Collision Resion 13081, Inc. [6], Am. ConmpY 3, 6, 7. D’Orazio’s
business was a “leader[] in thellcion repair industry”; he owed 29 production falities and
had six satellite offices and over 300 employeg83], Am. Counterclan | 2. In early 2014,
Boyd became interested in acqu@iD’Orazio’s business, and therfi@s entered into a Purchase
and Sale Agreement (the “PSA”) for his stock. Beat 11 3, 5.
The PSA and the Post-Closing Adjustments

Under the PSA, the preliminary purchasieof the stock wa$32.5 million, subject to
certain post-closing adjustments, includingVedorking Capital Adjustment” and a work-in-
progress adjustment (the “WIP Adjustment”$ee [43], Am. Counterclaim | 26, 36, 38. The

PSA further provided that $1,622,225 of the prelemy purchase price auld be reserved by



Boyd to satisfy any Working Capital Adjustmethiat was payable tBoyd (the “$1.6 Million
Holdback”), and the remainder widl be released to D’Orazidd. at 1 28. With respect to the
Working Capital Adjustment, § 2.06 of the P$rovided that Boyd wouldeliver to D’'Orazio,
within 120 days of the closing, an auditecdtstent setting forth the amount by which it
believed that net working capital wagheir greater or less than zero. Seéeat T 36. If
D’Orazio disagreed with Boyd'’s figure, he cdukspond with a written Notice of Disagreement
Id. at  37. Similarly, with respect to the WAljustment, § 2.07(a)(1) of the PSA provided that
Boyd would deliver to D’Orazio, ithin 15 days of the closing,waritten calculation of the WIP
Adjustment, which was the amount by which IMP value was greater or less than the WIP
minimum value of $1,475,586 set forth in the PSA. at 11 38, 64. Mr. D’'Orazio had 15 days
thereafter to submit a Notice of Disagreemddt.at § 38.

Section 2.07A of the PSA describes how ¢éhego post-closing adjustments would affect
the purchase price of the stock. In particulathéf aggregate of the Working Capital Adjustment
and WIP Adjustment was negative, then the battk amount and the preliminary purchase price
would be reduced by that numbdd3], Am. Counterclaim § 39If the aggregate exceeded the
holdback amounts, the purchase price washéurteduced by the product of multiplying the
amount by which such numbera@eded the holdbacks by 0.l

Although it was due 15 days after dluy Boyd did not delier its proposed WIP
Adjustment until August 12, 2014, or 120 days after closing. [43], Am. Counterclaim § 65.
Boyd’s proposed WIP value was $632,400, whicsulted in a WIP Adjustment of negative
$843,188.1d. at 1 66. D’Orazio alleges that Boyd’'s@ahtion was flawed because it was based

on an inventory analysis at orye collision repair locationld. at § 66.



The Sherwin-Williams Release

Also relevant to the parties’ dispute aertain closing conditions set forth in the PSA,
including one related to an agreement that D'Orazio had with its paint supplier, Sherwin-
Williams. By way of background, in 2010 D'&xio agreed with Sherwin-Williams that
Collision Revision would purchase all of its automotive paints and associated products from
Sherwin-Williams (the “Paint Supply Coact”). [43], Am. unterclaim Y 22-23. In
furtherance of the Paint Supply Contract, ISmn Revision executedh Note payable to
Sherwin-Williams with a principal amoundf $5 million, and D’Orazio executed the
accompanying Guaranty.ld. at { 22. Given this outstding agreement, one of Boyd’'s
conditions to closing was its repéeiof “evidence of pament of all monieswing pursuant to the
Paint Supply Contract” and Sherwin-Williamsofdirm[ing] terminaton of the Paint Supply
Contract [and] releas[ing] each Company tha @arty thereto from all obligations pursuant to
the Paint Supply Contract[.][43-8], PSA § 7.02(p).

Fiori D’Orazio, who is Roger D’'Orazio’s ulecand the CEO of Collision Revision, was
tasked with negotiating the ternaition of the Paint Supply Contitaand obtaining a release from
Sherwin-Williams® See [6], Am. Compl. 114, 15. Boyd alleges that, prior to the closing, Fiori
represented that Sherwin-Williams had agreegrtavide a loan payout letter and release, but
that it would not be supplied until later oretday of closing othe day thereafterld. at | 15.
Roger D’Orazio alleges that Fiori made a simikgpresentation to him before the closing date—
in particular, that Sherwin-Williams had agreegmnciple to terminate the Contract if Collision
Revision simply paid Sherwin-Williams alléh outstanding amounts due under the Contract.
See [43], Am. Counterclaim { 4%Vhen it became apparent that a release for the Paint Supply

Contract—as well as releases on two other regig with businesses called Cisco and Cal’s

! To avoid confusion, the Court will refer to Fi@iOrazio by his first name throughout this opinion.
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Revision—would not be executed by the closing didwe parties decided to go forward with the
closing but agreed that an additional $4.2 williwould be held back from the preliminary
purchase price (the “$4 Riillion Holdback”). Seeid. at { 29-31. The Closing Statement
reflected the additional holdback. Iihit A to the Statement explains:

Boyd US shall hold back $4,200,000 pending payoffs for the following: Sherwin

Williams, CISCO, Cal’'s Revision. Ondbe payoffs are received, Boyd shall

make payments to the appropriate igartand release themaining amount to

Seller within fifteen (15) days.

[43-9]. After receiving the Closing StatemeBiyd’'s counsel followed up with an email to
D’Orazio’s counsel, stating:

[W]e need to confirm how we are dewsi with monies held back in connection

with monies from Cisco, Sherwin Willianmend Cal’'s Collision. The Seller will

holdback $4,200,000 US (based on maximaggregate amount owing plus some

extra funds) pending receipt from allpérties of acceptablpayout statements

and full releases or undertaking to pawifull releases after which Seller will

promptly pay the amounts owing up ttee aggregate holdback and forward any

balance to Seller. Ithe amount owing exceeds the holdback Seller will
immediately pay the excess. Please confirm.
[6], Am. Compl. § 16 (quoting Exh. B, 04/14/BMmail). D’Orazio’s ounsel confirmed that
understandingld. at { 18. Boyd alleges that he closedl@manticipated closg date in reliance
on D’Orazio’s counsel’s representations as vasllon Fiori's representation that the Sherwin-
Williams release effectively had been obtained. iGeat § 19.

D’Orazio alleges that he learned after tiesing that Sherwin-Williams would not in
fact agree to terminate the iRaSupply Contract in exchang®er payment of outstanding
amounts owed. [43], Am. Countdaiim § 52. Although D’Orazio tenmated his contracts with
Cisco and Cal’s Collision, he was unable to ieate the Paint Supply Contract. [6], Am.

Compl. §21. D’Orazio informed Boyd's CEO die situation with Sherwin-Williams, and

Boyd’'s CEO allegedly stated ah Boyd would take care of terminating the Contract and



obtaining the release, as Boyd hamhtacts at Sherwin-Williams. Sed. Based on that
conversation, D'Orazio allegethat he believed that Boyd dhaassumed responsibility for
securing the released.

Thereafter, Boyd paid Sherwin-Williams $9billion for a release from any claims
related to the Paint Supply Coatt (the “Release”).See [43], Am. Counterclaim  57; [43-1],
Release 1 1-2. The Release applies to Collision Revision and Boyd but states that it does not
release D’Orazio from his obligations under thenP8upply Contract or the personal guaranty
that he signed. [43-1], Relea§ 2. The Release also aamplates Boyd demanding payment
from D’Orazio for the $9.5 million that it jph to Sherwin-Williams and Sherwin-Williams
seeking recovery from D’Orazio for additioreainounts owed under the Paint Supply Contract
that were not covered by the $9.5 million. Seeat 5. The Release further states that
Collision Revision will reimburse Sherwin-Williams for its related litigation expenkksat 1 9.
Boyd alleges that he worked with Sherwin-Williafos months to negotiatine Release and that
D’Orazio refused to cooperate or fiepate. [6], Am. Compl. 71 25-26.

The Parties’ Claims and the Engagement of an Accounting Firm

Boyd’'s amended complaint asserts elevenmdadn connection with the foregoing events,
seven of which are relevant to the instant motion to dismifis.Count I, Boyd alleges that
D’Orazio breached § 7.02(p) of the PSA by failingeéaminate the Paint Supply Contract or to
obtain a release from Sherwin-Williams for CobhisiRevision. Counts Il, Ill, and IV also are
based on D’Orazio’s failure to terminate the P&uopply Contract and odih a release but are
pleaded in the alternative to Count I. Couhtasserts that D’Orazio breached a “further

assurances” clause in the PSBount Ill is styled as a “comom law” breach of contract claim

2 The amended complaint originally asserted thirtelaims, but Counts VII and VIII related to sign
permit applications were voluntgrdismissed by Boyd, as noted.
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and does not cite any particulaopision of the PSA. @Qunt IV is an unjust enrichment claim.
Count V asserts a breach of the PSA’s indermaifon clause. Counts IX and X are fraud and
negligent misrepresentation claims based on false statements that D'@legeally made about
Sherwin-Williams’ willingness to termate the Paint Supply Contract.

D’Orazio brings four counterclaims, threewaich Boyd moves to dismiss. In Count I,
D’Orazio alleges that the PSA should be refednso that § 2.06 reflects the parties’ alleged
agreement that the $4.2 Million Holdback would be used to cover monies owed to Sherwin-
Williams, Cal’s Collision, and Cisco and would tbeated the same as the $1.6 Million Holdback
for purposes of calculating the Working Capitaljdgiment. Count Ill is a breach of contract
claim alleging that Boyd breached the PSA byuiireasonably delaying delivery of its proposed
WIP Adjustment, (2) excluding the $4.2 Million Hitlack from its post-closing adjustments; and
(3) using monies owed to D'@zio (presumably #h $4.2 Million Holdback) to pay Sherwin-
Williams for a release that did not conform tatticontemplated by the PSA. Count IV alleges,
in the alternative, thahe PSA should be rescinded based on mutual mistake.

As noted, D’'Orazio also has filed a motitor partial summary judgment in which he
requests that the Court enterader stating that the $4.2 Milliddoldback must be included in
the Working Capital Adjustment and that Boyd longer is entitled to a WIP Adjustment
because its delay in providing that figure was a ratbreach of the PSASee [27], Mot. at 1.
The parties have agreed to engage the acemufitm McGladrey, LLP to resolve the disputed
post-closing adjustments, but the firm will nogbeits work until this Court resolves the legal
issues set forth in D’Orazio’s motion for summaumggment. See [28], Mem. 1-3; [21], Joint

Stipulation 11 4-6.



Il. Legal Standard

Both parties have moved to dismiss under Fadeule of Civil Preaedure 12(b)(6). The
purpose of a motion to dismiss net to decide the merits ofdhcase, but instead to test the
sufficiency of the complaint. Se&ibson v. City of Chi.910 F.2d 1510, 1520 (7th Cir. 1990).
As noted, when reviewing a motion to dismiss uridale 12(b)(6), the Qurt takes as true all
factual allegations in the complaint and draws all reasonable inferences in the non-movant’s
favor. Killingsworth, 507 F.3d at 618.

To survive a Rule 12(b)(6) motion, the claiiinst must comply with Rule 8(a) by
providing “a short and plain statemt of the claim showing that the pleader is entitled to relief”
(Fed. R. Civ. P. 8(a)(2)), such that the defendmgiven “fair notice ofwhat the * * * claim is
and the grounds upon which it restsBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)
(quoting Conley v. Gibson355 U.S. 41, 47 (1957)). The faat allegations also must be
sufficient to raise the @sibility of relief above the “speculative level,” assuming that all of the
allegations are true.E.E.O.C. v. Concentra Health Servs., /496 F.3d 773, 776 (7th Cir.
2007) (quotingfwombly 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
U.S. 662, 678 (2009) (quotinwombly 550 U.S. at 555). However, “[s]pecific facts are not
necessary; the statement need only give the deféffaa notice of what the * * * claim is and
the grounds upon which it restsBrickson v. Pardus551 U.S. 89, 93 (2007) (citinpwvombly
550 U.S. at 555) (ellipsis iariginal). The Court reads the colaipt and assessés plausibility

as a whole. Se#tkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 2011).



lll.  D’Orazio’s Motion to Dismiss the Amended Complaint [15]

The Court first addresses D’Orazio’s naotito dismiss Boyd’'s (1) breach of contract
claims (Counts I, II, 11l & V); (2) unjust enchment claim (Count IV)(3) common law fraud
claim (Count IX); and (4hegligent misrepresentation claim (Count X).

A. Breach of Contract

D’Orazio moves to dismiss Boyd's breach ohtract claims, all of which are premised
on D’Orazio’s failure to terminate the Paint Supply Contract and obtain a release for Collision
Revision from Sherwin-Williams. D’Orazio primbr argues that the claims are deficient
because they are not premisad a breach of a contractualbligation, rather terminating the
Paint Supply Contract andecuring a release was only aondition precedent to Boyd’'s
obligation to cloe the deal.

Under lllinois law (which the parties do ndispute governs), “[agondition precedent is
some act that must be performed or event thait mecur before a contract becomes effective or
before one party to an existing catt is obligated to perform.’Hardin, Rodriguez & Boivin
Anesthesiologists, Ltd.. Paradigm Ins. C9.962 F.2d 628, 633 (7th Cir. 1992). Failing to
perform a condition precedent may be constrasda breach of contract in appropriate
circumstances. Sad. (citing Restatement (Second) of Cats § 225(3)).According to the
Restatement, the “[n]Jonecurrence of a condition ot a breach by a partynless he is under a
duty that the condition occtir Restatement (Second) of Caatts § 225(3) (emphasis added);
see alsdrAS Distrib. Co., Inc. v. Cummins Engine Co.,,Id81 F.3d 625, 631 (7th Cir. 2007)
(“Only a duty imposed by the terms of a contreah give rise to a breach.”) (internal quotation
marks omitted). To determine whether the F8¥osed a duty on D’Orazio to terminate the

Paint Supply Contract and secuareelease from Sherwin-Williamghe Court looks to the plain



language of the PSA with the rimary objective [of] determin[inghnd giv[ing] effect to the
intentions of the parties at the time they entered into the contrécdrizact Technologies, Ltd.
v. Evergreen Partners, Ltd366 F.3d 542, 546 (7th Cir. 2004) (quotiAgcraft Prods. Co. v.
Universal Oil Prods. Cq.427 NE.2d 585, 588 (lll. 1981)). Ambiguity does not arise simply
because the parties disagoeethe meaning of a parti@rlterm in the PSA. See. at 548.

Count | is premised on a breach of7f®2(p) of the PSA, which conditions Boyd’s
obligation to close on actual termination of the Paint Supply Gant&ection 8§ 7.02(p) states:

The obligations of the Purchaser to effect the Transaction is subject to the

satisfaction at or prior to the Closifigme of the following additional conditions

* * * Purchaser receives ewthce of payment of all monies owing pursuant to the

Paint Supply Contra@nd The Sherwin-Williams Company confirms termination

of the Paint Supply Contractleases each Company tiet party thereto from

all obligations pursuant tine Paint Supply Contract].]
[43-8], PSA 8§ 7.02(p). According to Boyd, tipsovision obligated D’Orazio to terminate the
Contract and obtain a releasBee [6], Am. Compl. 1 11-12The plain language of § 7.02(p)
does not support Boyd’s interpretation. As Dé@p points out, subsection (p) does not even
mention D’Orazio or the Seller, latone state that he is requiredtake any action with respect
to Sherwin-Williams or the Paint Supply Contraéturther, the cases that Boyd cites in support
of its claim simply stand for the propositiorattfailing to performa condition may support a
breach of contract claim if the condition poses a duty; none support Boyd's reading of
8 7.02(p), which would impose a duty on D’Orati@t is not present in the PSA. Seq,
LaSalle Bank Nat'l Assoc. v. Paramont Properti®88 F. Supp. 2d 840, 855 (N.D. Ill. 2008)
(finding valid breach of contca claim based on “mandatopyecondition” provision and noting
use of “shall” language in provisionAccordingly, Count I is dismissed.

Counts Il and V allege that D’Orazio breadhother provisions of the PSA by failing to

terminate the Paint Supply Contrac@ount Il relies on a “Furthéssurances” clause that states:
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The parties agree (a) to furnish upon reqtesiach other such information, (b) to

execute and deliver to eaother such other documentmd (c) to do such acts

and things, all as the logr parties may reasonabigquest for the purpose of

carrying out the intent of this Agreement and the documents referred to in this

Agreement.

[43-8], PSA 8§ 10.02. D’Orazio contends thastblause does not support a unique breach of
contract claim, because it does not impose aragpaontractual obligation on him, apart from
his duty to cooperate to carry dus obligations under the PSA.

In support, D’Orazio cites several cases frattmer jurisdictions irwhich courts refused
to impose new or different obligations on patgirsuant to further assurance clauses. 9%te
St. Holdings LLC v. East Side Tenants Cog2 A.D.3d 473, 474 (N.Y. App. Div. 2011)
(additional obligation could not bhenputed from “generalized mguage found in the contract’s
further assurances clause” as that “would amdana reformation of the contract without
basis”);Madera Prod. Co. v. Atlantic Richfield Cd.998 WL 292872, *6—7 (N.D. Tex. June 1,
1998) (clause that obligated parties to take “suciéun actions * * * that are necessary or useful
in carrying out the purpose of the Agreemediti not obligate defendant to agree to make
changes to contract).Boyd responds by clarifying thgt 10.02 of the PSA “seeks to enforce
D’Orazio’s obligationsunder the PSAand not outside of its termis [32], Resp. Br. 4-5
(emphasis added). The Court already has déteththat § 7.02(p) of the PSA does not impose
on D’Orazio an obligation or duty to terminatee Paint Supply Contract, however; and Boyd
has not pointed to a different provision in #8A under which D’Orazio was obligated to do so.
Accordingly, Count Il is dismissed.

Count V asserts a breach of an indemniiftca clause in the PSA, pursuant to which

D’Orazio agreed to indemnify Boyd for lossesising from breaches of representations,

® The parties do not cite any lllinois or SeventicGit law interpreting a further assurances clause like
the one at issue in the PSA, nor has tbar€s own research located any such cases.
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warranties, covenants or other agreementsagoed in the PSA. See [43-8], PSA § 9.02(a).
Count V does not specify the underlying breach on which the indeatroh claim is based; the
allegations merely state that D’Orazio ébached the PSA, by among other things, failing to
properly indemnify Boyd for its breaches as regdiby [the indemnification clause].” [6], Am.
Compl. § 81. To the extent that Count Vpiemised on a breach of § 7.02(p) or the Further
Assurances provision i 10.02, it likewise is deficient fahe reasons explad above and is
dismissed.

Finally, Count Ill—styled as a “common law” breach of contract cldipted in the
alternative to Count I"—is premised on emdifst the parties exchging regarding the $4.2
Million Holdback. In particular, Boyd alleges:

** * Seller, through his counsel, confirmed,an April 14, 2014 emalil, that Boyd

could hold back $4.2M of the purchasecpruntil the termination and release of

the S-W Paint Supply Cormict (and two other agreements) were provided. In

addition, Seller, through his cowgisagreed, in that same email, that Seller would

pay any excess amounts due and owing in connection with the termination and

release of those three agreements.**Seller breached his obligations pursuant

to that agreement by faig to terminate the S-WpPaint Supply Contract and

secure a release[.] Selléurther breached his obbagions pursuant to that

agreement by failing to make Boyd whole * * * for the costs Boyd incurred in

terminating the Paint Supply Contract and securing [Collision Revision’s] release
therefrom.”
[6], Am. Compl. T 66—70. These allegationggest that D’Orazio kached an agreement
reached on April 14, 2014 by failing to terminate Bant Supply Contract after the closing and
reimburse Boyd for costs that it incurred tom@ate the Contract. Boyd maintains, however,

that it brings Count llI“under the PSA” and thdhe alleged emails “merely confirm” D’Orazio’s

obligation under the PSA to ternaite the Paint Supply ContradB2], Resp. Br. 5, 9. The Court

* Presumably, Boyd labeled Count Ill as a “common lal@im because it is not premised on an express
provision in the PSA. Although not material to the @suwlisposition of this claim, the Court notes that

all of Boyd's breach of contract claims—whether premised on the PSA or another alleged agreement—
are common law claims.
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accordingly understands Count Ill to be premisadthe PSA—as opposed to on some sort of
secondary agreement outsidetid PSA—and analyzes it as stclfror the reasons that follow,
this claim must be dismissed.

As D’Orazio argues in his motion, the PSA @ns$ an integration clause that states:

Entire Agreement. This Agreement (including the documents and instruments
referred to in this Agreement and any party signing a joinder agreement)
constitutes the entire agreent of the parties and supedgs all prior agreements
and understandings, both vieih and oral, among the pag with respct to the
subject matter hereof and is not intend@@onfer any othelPerson any rights or
remedies hereunder.

[43-8], PSA § 10.05. In light of this clause,@azio argues that Boyd maot rely on the April
2014 emails that discussed the $4.2 Million Holdbaln response, Boyd asserts that the emails
may be considered because they do not contradidetims of the PSA. It further argues that to
the extent that the partiessdgree on whether § 7.@3(obligated D’Orazio to terminate the
Paint Supply Contract, the emails may basidered to clarify the parties’ intent.

The Court disagrees with Boyd on this point[W]here parties formally include an
integration clause in their contract, they aveplicitly manifesting their intention to protect
themselves against misinterpretations Whagight arise from extrinsic evidenceTAS Distrib.
Co, 491 F.3d at 636 (quotingir Safety, Inc. vIeachers Realty Corpr06 N.E.2d 882, 885 (lll.
1999)). Accordingly, if a contract is facially unhiguous and contains amtegration clause, as
is the case here, courts are barred from consiglestrinsic evidence arttle “four corners rule”
applies. Id. Under that rule, the Court may not comsi@évidence related to understandings “not
reflected in the terms of the [PSA], reachdthex before or at the time of the contract’s
execution, where those terms would vary ardify the terms of the [PSA] itself.” Sed. at

637.

® If the Court’s understanding is inaccurate, Boyd mayifglits allegations and the basis for its claim in
an amended pleading.
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Based on the foregoing discussion, the Courstnaismiss Count Ill. With respect to
D’Orazio’s alleged breach of a ported obligation to terminate the Paint Supply Contract, [6],
Am. Compl. T 69, the Court already has explaitired the PSA did not obligate him to do so.
To the extent that Boyd attempts to rely on gsn@ infer such an obligation in the PSA, the
Court cannot consider the emails, as inferringhsan obligation from them would change §7.02,
which is an unambiguous provision within arteigrated agreement. With respect to Mr.
D’Orazio’s alleged breach of a parted obligation to pay Boyd fats costs in terminating the
Paint Supply Contract,id. at § 70, Boyd has not pointed to eéxisting contraatal provision in
the PSA that imposes such an obligation his. such, any alleged agreement that was reached
by the parties via email would change the P8W likewise may not beonsidered under the
four corners rule. Courli accordingly is dismissed.

B. Unjust enrichment

In Count 1V, Boyd asserts an unjust enrichmgatm. Specially, Boyd alleges that “[a]s
part of [the parties’] agreemefto sell Collision Revision], Byd required that [Mr. D’Orazio]
terminate the Paint Supply Contract and secusdemse for [Collision Revision] from it.” [6],
Am. Compl. T 74. It further alleges that Mr.@razio “failed and refused to terminate the Paint
Supply Contract * * * atgreat expense to Boyd.1d. at f 75. As a consequence, Boyd “has
suffered a detriment in excess of $8 millionld. at { 76. Finally, Mr. D'Orazio’s “refusal to
make Boyd whole for its losses @onnection with the sale of fllision Revision] violates the
fundamental principles of jusg, equity, and good conscience[.Jld. at § 77. The Court
concludes that these allegations faistate an unjust enrichment claim.

Unjust enrichment provides a theory @ftovery or restitution “that arises when the

defendant is retaining a bendfit the plaintiff's detriment, and this retention is unjusCleary
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v. Philip Morris Inc, 656 F.3d 511, 517 (7th Cir. 2011). $tate a claim, the plaintiff must
allege that “the defendant has wstly retained a benefit to the plaintiff's detriment, and that the
defendant’s retention of the bémneviolates the fundamental piiples of justice, equity, and
good conscience.ld. at 516 (quotingHPI Health Care Servs., Inc. v. Mt. Vernon Hosp.,,Inc.
545 N.E.2d 672, 679 (Ill. 1989)). Importantlybfecause unjust enrichment is based on an
implied contract, ‘where there is a specific coatrahich governs the relatship of the parties,
the doctrine of unjust enrichment has no applicationPeople ex rel. Hartigan v. E & E
Hauling, Inc, 607 N.E.2d 165, 177 (lll. 1992) (quotihg Throp v. Bell Fed. Savings & Loan
Ass’n 370 N.E.2d 188 (lll. 1977)). Although a party cannetover under both breach of
contract and unjust enrichment theories, thendamay be pleaded in the alternative. See
Prudential Ins. Co. of America v. Clark Consulting, 1648 F. Supp. 2d 619, 623—-24 (N.D. Ill.
2008). D’Orazio argues that Couivt should be dismissed becaluBeyd fails to properly plead
its unjust enrichment claim in the alternativatsobreach of contractaims. The Court agrees
and also concludes that the atdiacks certain allegations that are necessary to state a claim.
As to the alternative pleady point, the Court concludethat Boyd hasot properly
alleged its claim in the alterneag¢. Although the caption o€ount IV states, “pled in the
alternative to Count I,” the first paragraph oé tbount states that ‘iincorporates by reference
paragraphs 1 through 46 of [the] Amendedn@int.” [6], Am. Compl. § 72. These
paragraphs allege that an eags contract, the PSA, governed flarties relationship; paragraph
one, for example, states thatthawsuit arises from D’Orazio™¥ailure to honorthe explicit
terms of [the] [PSA],’id. at § 1. Boyd also referenceg tASA in the unjustnrichment count by
alleging: “Seller sold [Collision Revision] * * to Boyd for a substaral amount of money As

part of that agreemenBoyd required that Seller termieathe Paint Supply Contract[.]id. at
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11 73-74 (emphasis added). Because the upjusthment claim references the PSA and
incorporates paragraphs that allege thatRISA was breached, it must be dismissed. &ge,
Cole-Haddon, Ltd. v. Drew Philips Corpi54 F. Supp. 2d 772, 777 (N.D. Ill. 2006) (dismissing
unjust enrichment claim becausaipliff reasserted all allegatioqseviously alleged, including
one that alleged the existence of a contractual agreement between the pae#s);
Impressions, Inc. v. Chromas Technologies Canada, 2003 WL 355647, at *4 (N.D. Ill. Feb.
18, 2003) (dismissing unjust enrichment claiecéuse it included allegations of a specific
contract governing the pées’ relationship).

More significantly, Boyd has failed to sufficiinallege that D’Orazio retained a benefit,
or any specifics of such a beitgés is required to state an unjust enrichment claim. Ciegy,
656 F.3d at 517. Boyd only vaguebferences “Seller’s failur® pay amounts due Boyd for the
benefits received by Seller,” [6], Am. Compl7§, but it fails to allege any facts in support that
conclusory allegation. Indeethstead of setting forth a viable unjust enrichment theory, the
amended complaint, as alleged, implies that &Zoy simply breached habligation to secure a
release from Sherwin-Williams. This, of course the basis for Boyd's breach of contract
claims, which the Court already has dismissed. at@f these reasons, Count is dismissed.

C. Fraud

In Count IX, Boyd brings a fraud aim against D’Orazio based on alleged
misrepresentations that were made by his adéniti D'Orazio, about thetatus of the Sherwin-
Williams release. To plead a common law fragadion, a plaintiff must allege “(1) a false
statement of material fact; (2) defendankKeowledge that the statement was false; (3)
defendant’s intent that the statement induceptatiff to act; (4) plantiff's reliance upon the

truth of the statement; and (5) plaintiff's dagea resulting from reliance on the statement.”
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Tricontinental Indus., Ltd. v. PricewaterhouseCoopers, 4P F.3d 824, 841 (7th Cir. 2007)
(quotingConnick v. Suzuki Motor Co., Lid&75 N.E.2d 584, 591 (lll. 1996 Fraud allegations
are subject to the heightened pleading requiresnehRule 9(b), which wkpiire the plaintiff to
plead the “who, what, when, whe@nd how” of the alleged fraud.DiLeo v. Ernst & Young
901 F.2d 624, 627 (7th Cir. 1990). As D’Orazio psiatit, a fraud clairmay not be premised
on the mere breach of a contract; rather there brist “fraudulent act distinct from the alleged
breach of contract.” Se@reenberger v. GEICO General Ins. C631 F.3d 392, 401 (7th Cir.
2011). Based on the foregoing discussion, tleairCconcludes that Boyd's allegations are
sufficient to state a fraud claim.

In particular, Boyd alleges &k prior to the closing, FiolD’Orazio (acting on behalf of
Roger D’Orazio) falsely statetb Boyd that “he was in the @eess of terminating the Paint
Supply Contract and securing a release,” and $harwin-Williams “had agreed to provide a
loan payout letter and a releasf the [Contract].” [6], AmCompl. {1 15, 107. Boyd alleges
that Fiori made these statements to indBogd to close the deal, knowing that Sherwin-
Williams had never agreed to terminate the Contract. i®Gest Y 108-109. Boyd further
alleges that it relied on these representationgeiriding to go ahead witthe deal despite not
having the release in hand on April 14, 2014. ideat T 112. Although Boyd knew that the
release would not be brought tiwe closing, it believed that é¢hrelease effectively had been
negotiated and obtained and woulddedivered shortly thereafter.

Moreover, none of the purported deficiencteat D’Orazio identifies in his motion
require dismissal of this claim. D’Orazio’s firsontention that the claim is merely a recitation
of Boyd's breach of contract chas—thus warranting dismissal und&reenbergeris

incorrect. To the contrary, the fraud claim i®mised on alleged false statements that were
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made prior to the closing abalie status of the Sherwin-Willisswelease and D’Orazio’s ability
to eventually obtain it. These alleged représgons qualify as fraudulent misrepresentations
separate and apart from D’Orazio’s breach oalkaged obligation to teninate the Paint Supply
Contract, unlike those that were found to be insufficierBiaenberger See 631 F.3d at 401
(dismissing fraud claim because it was “just &omaulation of the comact clam [as] [the
plaintiff] failed to identify anyfraudulent act distinct from théleged breach of contract[.]").
D’Orazio next contends th&oyd has failed to allege a falstatement of present or pre-
existing fact. Under lllinois law, unless a plaihtiad pleaded a scheme to defraud, fraud claims
are limited to misrepresentations concerning presepast facts, as opposed to false statements
of intent regarding future conductVigod v. Wells Fargo Bank, N,A73 F.3d 547, 570 (7th
Cir. 2012). Boyd's fraud allegations comport witis rule, as it alleges that Fiori D’Orazio was
dishonest about the status of the Painp@y Contract and Sherwin-Williams’ position on
terminating it. Although the actual terminatiaf the Contract, and the execution of the
accompanying release, were to occur in the futbi@i’'s alleged misrepresentations concerned
present or past facts—namely that “he vilasthe process oferminating the Paint Supply
Contract and securing a release,” and that Sherwin-Willidmasl ‘agreedto provide a loan
payout letter and a release of {@@ntract].” [6], Am. Compl{{ 15, 107 (emphasis added).
Finally, D’Orazio contends th@&oyd fails to sufficiently allege¢hat it reasnably relied
on Fiori D’Orazio’s misrepresentations. In mgw, the reliance allegations are “conclusory,”
and Boyd could not haveeasonablyrelied on Fiori's statementsgiven that the parties
conditioned Boyd’s obligation tolose on actual confirmation from Sherwin-Williams that the
Paint Supply Contract was terminated. As tofitst point, although the hance allegations are

not particularly comprehensive or protracttitey are sufficient for purposes of surviving a
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motion to dismiss, where the Coassesses allegatiobg reading the complaint as a whole, see
Atkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 2011). HeB®yd alleges that decided to
close as planned based in panmt Fiori's representations aboutshability to obtain the release
from Sherwin-Williams shortly after closing. In context, these relatively simple and
straightforward reliance allegatioase plausible and sufficient.

With respect to second poinhe Court declines to dismiss the fraud claim based on the
purported unreasonableness of Boyd’s reliance.eti\dr reliance is reasdria is generally ill-
suited for determination on a motion to dismiss. Bewe v. Maremont Corp850 F.2d 1226,
1234 (7th Cir. 1988) (“In a common law fraud case,* * * held [ ] thatthe trier-of-fact can
best decide whether a pi#if reasonably relied on a fdant’s misstatements.”8ims v.
Tezak 296 Ill. App. 3d 503, 511 (lll. App. Ct. 1st Didi998) (“[T]he justifiable reliance element
of fraud is a question of fact * * * the facts mayyevell show that plaintiffs were unjustified in
relying upon the representationsmde by defendants * * * such imns are to be determined
by the finder of fact and not by th&al court as a matter of law.”). In addition, D’Orazio has not
cited any authority that supporttés position that Boyd couldot justifiably rely on statements
by persons that operated the Imgsis that it was preparing to purchase, merely because its
obligation to close was conditioned on certain events.

For all of the reasons stated above, tbherCfinds that Boyd has stated a valid common
law fraud claim and denies D’Orazamotion to dismiss Count IX.

D. NegligentMisrepresentation

Count X is premised on the same allegadicas Count IX, but under a negligent
misrepresentation theory. D’Orazimoves to dismiss this claim unddoorman Manufacturing

Company v. National Tank Compar®i Ill. 2d 69 (lll. 1982). Under thloormandoctrine, a
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plaintiff may not recover for ‘@lely economic loss unless thefeledant either ‘intentionally
makes false representations’ or ‘is in the bessof supplying information for the guidance of
others in their business transaction [amdikes negligent migpresentations.””Rankow v. First
Chicago Corp.870 F.2d 356, 362 (7th Cir. 1989) (quotiMgorman Mfg. Cq.91 Ill. 2d at 88—
89)). Boyd does not disputéhe applicability of theMoorman rule to his negligent
misrepresentation claim, but contends that ledtated a valid claim because D’Orazio was in
the business of supplying information, thus trigigg an exception to theule. See [32], Resp.
Br. 14-15. The Court disagrees.

For one, Boyd has not pleaded, even in k@swy fashion, that D’Orazio was in the
business of supplying information, thus warranting dismissal of its claim. eSgeDixie-
Portland Flour Mills, Inc. v. Nation Enterprises, In613 F. Supp. 985, 990 (N.D. Ill. 1985)
(dismissing negligent misrepresentation claiecduse counter-plaintiff failed to allege that
counter-defendant was in such a business). Even overlooking the omission, Boyd has not
pleaded facts that plausibly suggest that D’@razcollision repair business gqualifies as a
business that supplies informatifmm the guidance of others. To determine whether a defendant
gualifies under this exception, courts ask whethdefendant’s product gart of its product is
“information.” SeeRankow 870 F.2d at 364. Courtcordingly have He that stockbrokers,
real estate brokers, and termite inspectordifgubecause they supply actual “information,”
whereas developers, buildee)d manufacturers do not. See at 363—64. Any information
supplied by the latter group is meratgidental to their products. Sek

Here of course, D’'Orazio alleged to be in the collisiarpair business. Boyd contends
that D’Orazio nonetheless qualifies as a suppliienformation because he had to provide Boyd

with certain information about ¢hstatus of the Paint Supply Cadt under the PSA. See [32],
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Resp. Br. 15. But any such information was meaetely to facilitatehe transaction between
the parties; it was not part of D'Orazio’s business or his product.R&eleow 870 F.2d at 361.
Count X therefore is dismissed.

IV.  Boyd’s Motion to Dismiss the Amended Counterclaim [53]

Having decided D’Orazio’s motion to disss, the Court turnso Boyd’s motion to
dismiss D’Orazio’s counterclaims, which allegpat (1) the PSA should be reformed, (2) Boyd
breached the PSA, and (3) alternatively, the Csluould rescind the PSA. The Court addresses
these claims in turn below.

A. Reformation of the PSA

In his first counterclaim, ODrazio requests that the Cowenter an order reforming
§ 2.06(a) of the PSA, which addresses the $1.6dvliHoldback. As written, the PSA states:

Holdback. At closing, $1,622,225 of thereliminary Purchase Price (the

“Holdback Amount”) shall be reservelly the Purchaser to satisfy any Post-

Closing Working Capital Adjustment pdyla to the Purchaser as provided in

Section 2.06(b). The remainder of theldh@ack Amount, if any, shall be released

to the Seller in accordangéth Section 2.04(c) on the Holdback Release Date.

[43-8], PSA 8§ 2.06(a). D'@zio contends that th&ection should be reformed so that it “treats
the $4.2 Million Holdback the same as the $1.6 Million Holdback for purposes of the post-
closing adjustment for Net Working Gegd.” [43], Am. Caunterclaim § 83.

“Reformation is available when the partibaying reached an agreement and having then
attempted to reduce it to writing, fail to express it correctly in the writilngliana Ins. Co. v.
Pana Community Unit School Dist. No, 814 F.3d 895, 903-04 (7th Cir. 2002) (quoting
Restatement (Second) of Contracts, § 155 cmt. Rgformation is used to “insert] ] some

omitted provision or delet[e] some existing provision so that the document conforms to the

original agreement of the partiesWheeler-Dealer, Ltd. v. Chris879 Ill. App. 3d 864, 869 (lll.
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App. Ct. 1st Dist. 2008). The elements of refaiorainclude: “(1) * * * a meeting of the minds
resulting in an actual agreement between theigsa (2) the parties agreed to reduce their
agreement to writing; and (3) at the time the agreement was reduced to writing and executed,
some agreed upon provision was omitted or one not agreed upon was inserted [ ] through mutual
mistake[.]” Indiana Ins. Cqg.314 F.3d at 904 (quotinglliance Syndicate v. Parsec, In@41
N.E.2d 1039, 1048 (lll. App. Ct. 2000)). Boyd argubat Count | fails because D’Orazio does
not sufficiently allege that the parties reaclaedagreement regarding the treatment of the $4.2
Million Holdback, particularly given that D’Orazio alleges that the parties disagreed (post-
closing) on how the Working Capital Adjas¢ént would account for the holdback.

The Court disagrees. D’Orazio alleges tbf the closing date, Sherwin-Williams was
owed $4 million, and Cisco and Cal's Rewisiwere owed $200,00043], Am. Counterclaim
1 32. The parties further “understood that athqrortion of the $4.2 Million Holdback would be
either used to pay off the liabilities reflected * [in] the Closing Statement or be transmitted to
D’Orazio to the extent he paid off those liabilities himselff” at § 33. With this background in
mind, D’Orazio alleges that the parties “undecst that to the exterthe liabilities * * *
reflected [in] the Closing Statement remained on [Collision Revision’s] books as of the closing
date, for purposes of the post-closing adjustmetii@d®urchase Price the parties would treat the
$4.2 Million Holdback in the same manner as the $1.6 Million Holdback under Section 2.06 of
the PSA.” Id. at § 34. These allegations are sufficienplausibly allegghat the parties had
reached an agreement as to the treatnoénthe $4.2 Million Holdback for purposes of
calculating the adjusted purchase price.

With that said, the claim still must bestiissed, as there are no allegations suggesting

that the parties’ failure to memorialize theiregment in the PSA was due to a factual mistake,
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which is “a prerequisite for lief in a refamation action,"Wheeler-Dealer, Ltd.379 Ill. App. 3d

at 871. To the contrary, D’Oraz®allegations suggest that the parties opted to close on time,
knowing that the PSA did not reflect their undarsding with respect to the $4.2 Million
Holdback. This does not qualify asratual mistake under lllinois law.

In particular, “[a] mutual mistake is onghere both parties understand that the real
agreement is what one party alleges it to be, theimtentionally a drafted and signed contract
does not express the true agreemei@ameron v. Bogus805 Ill. App. 3d 267, 272 (lll. App.

Ct. 1st Dist. 1999) (emphasis added). See @fses v. De May®396 lll. 255, 272 (lll. 1947) (a
mutual mistake that supports reformation occursmwithe parties intended to say a certain thing
but mistakenly expressed another.”). Refororais appropriate in such circumstances because
“an actual understanding has been reached by the partigbyduugh some errqrtheir written
contract does not express their actual understandithéeler-Dealer, Ltd.379 Ill. App. 3d at
871 (emphasis added); see akoung v. Verizon’'s Bell Athtic Cash Balance Plar667 F.
Supp. 2d 850, 894 (N.D. Ill. 2009) (reformation [geopriate where “a vitten agreement does
not reflect the clear intent of the partdhse to a drafting erraf) (emphasis added).

Here, D’'Orazio alleges that the partiesildd to amend the PSA to fully and accurately
reflect their agreement regarding the $4.2 Million Holdback” due to “the last minute nature of
the agreement regarding the [ ] Holdback,” andrtheaste of trying to ase the transaction.”
[43], Am. Counterclaim 1 35, 82Not having enough time to amd the PSA does not qualify
as a drafting error, or any other sort of ertbat would make reformation appropriate; and there
are no other allegations—apart from the conclusdiggation that a “mutual mistake” occurred,
id. at 1 83—that might plausiplindicate that the parties unintentionally entered the PSA

believing that it addressedeiin agreement on the $4.2 Million Holdback. The Court therefore
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dismisses the reformation claim.

B. Breach of Contract

In Count Ill, D’Orazio alleges that Boyddached the PSA by (1) unreasonably delaying
delivery of its WIP Adjustment; (2) improperly excluding the $4.2 Million Holdback from its
proposed post-closing adjustments; and (3)guanonies owed to Mr. D’Orazio under the PSA
to obtain a release from Sherwin-Williams trditl not comply with that contemplated by
§ 7.02(p) of the PSA. See [43m. Counterclaim  88. Theseaths are addressed below.

1. Delayeddelivery of the proposed WIP Adjustment

D’Orazio first alleges that Boyd breachi@ PSA by failing to deliver its proposed WIP
Adjustment on time in violation of § 2.07 ofetlPSA. [43], Am. Countelaim {1 65, 88. In
particular, subsection (a)(1) obligat Boyd to deliver its propos&fllP figure within 15 days of
the closing date; Boyd allegedly faileddeliver it until 120 days after closing. Sele Boyd
contends that this claim should be dismissed bedai@eazio fails to sufftiently allege that he
was damaged by Boyd’s delay. Under lllinois lawalid breach of cordct claim requires that
the plaintiff sufficiently allege damagesatiresulted from the other party’s breatAS Distrib.
Co, 491 F.3d at 631.

The Court respectfully disagrees with Boyd on this point. D’Orazio alleges that Boyd’s
delay “severely impacted [his] accountants’iligh to meaningfully respond to [Boyd's]
proposed WIP Adjustment,” as allowed undkee PSA. [43], Am. Gunterclaim § 67. In
support, he further alleges thamVentory in a collisiomepair facilityis fluid and changes daily,”
meaning that 120 days after closing, “it wouldneerly impossible * * * to accurately determine
the percentage of work that was completed watbpect to each of the 1,015 repair orders that

were open at the time of closing.td. D’Orazio also sufficiently alleges a nexus between
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Boyd’s delay (the breach) and lmgury (a potentially lower price) He alleges that Boyd’'s WIP
Adjustment “materially understated the Camnpes’ actual WIP” because Boyd based its
analysis on inventory abnly one of 25 locations.ld. at  66. Boyd valued WIP at only
$632,400, or less than half of the “Minimum WIP Value” set forth in the Pl8Aat 1 64, 66.
This resulted in a WIP Adjustment of negati$843,188, meaning that Boygissition is that it

is entitled to reduce the preliminary purchasegby at least this amount based on its claimed
WIP shortfall. Sedd. at 11 66, 69; see also [6Qpp’'n Br. 5. These allegations are sufficient to
put Boyd on notice of damages that allegedlyemeaused by its delayhey also are specific
enough to state a plausible claim.

2. Excluding the $4.2 Million Hotback from the post-closing
adjustments

D’Orazio alleges that Boyd further breached the PSA by “incorrectly calculating its Post-
Closing Working Capital and WIP Adjustmenby improperly excluding the $4.2 Million
Additional Holdback.” [43], Am Counterclaim § 88. In its moti to dismiss, Boyd essentially
argues that this claim must be dismissed beedlne PSA, as executed, did not address the $4.2
Million Holdback or obligate Boyd to treat the dblack monies in a particular way with respect
to the post-closing adjustments. In fact, aydBpoints out, the PSA contemplated disputes over
the adjustment figures and included gedures to resolve such disputes.

In his response brief, D’Orazio essentiatiyncedes that the PSA, as executed, did not
require Boyd to include the $4.2 Million Holdbackiia proposed post-closing adjustments. He
explains that this claim rather is based arbreach of a reformed PSA, as detailed in his
reformation claim (Count I). See [64], Opp’'n.®B (“Mr. D’Orazio alleged that the PSA should
be reformed as the parties agreed to treab4h2 Million Holdback the same as the $1.6 Million

Holdback[.] * * * As reformed, the PSA requsdhe $4.2 Million Holdback be included in the
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calculation of the Post-Closing Adjustments un@ection 2.06[.]"). Tk Court already has
concluded, however, that D’Orazareformation claim must beismissed. Because his breach
of contract claim is premised on a valid m@tion claim, the Court likewise must dismiss
Count 11l to the extent that dlleges that Boyd breached tR8A by excluding the $4.2 Million
Holdback from its post-closing adjustment figures.
3. The Sherwin-Williams release obtained by Boyd

Finally, D’'Orazio alleges #t Boyd breached the PSA hpbtaining a release from
Sherwin-Williams that did not release him frdmability under the Paint Supply Contract. He
alleges that Boyd's releas'was materially different from what the parties contemplated and
agreed would be obtained pursuant toti®ac7.02(p) of the PSA: namely, the complete
termination of the Sherwin-Williams Agreememntd a full release by Sherwin-Williams of both
[Collision Revision] and D’'Orazio.” [43], AmCounterclaim  58. Aghe Court already has
explained, however, 8§ 7.02(p)nerely a condition to Boyd’s obligah to close the transaction.
Although the condition may have contemplatedekease that include®’Orazio, see [43-8],
PSA § 7.02(p), the condition did nenpose a duty on either D’Orarzor Boyd to actally obtain
the release. Accordingly, just as Boyd cantiatm that D’Orazio breached 8§ 7.02(p) by failing
to obtain a release, D’Orazio cannot claim tBayd breached it by negating a release that
differed from that desibed in § 7.02(p).

C. Rescission of the PSA

In his final counterclaim, D’Orazio allegésat the PSA should be rescinded based on the
parties’ mutual mistake concerning Sherwin-Vélitis’ willingness to terminate the Paint Supply
Contract for approximately $4 million. Under Iiiis law, a contract nyabe rescinded due to

mutual mistake if: “(1) the mistake is of a maaénature; (2) the mistake is of such consequence
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that enforcement is unconscionable; (3) the mestadcurred notwithstanding the exercise of due

care by the party seeking rescission; and (4) rescission can place the other party in status quo.”
Al Maha Trading & Contracting Holding Co. v. W.S. Darley & C@36 F. Supp. 2d 933, 944

(N.D. Ill. 2013) (quotingSiegel v. Levy Org. Develop. Co., In607 N.E.2d 194, 199 (lll.
1992)). Boyd challenges the sufficiency of #ikgations on each of these elements. For the
reasons that follow, the Court concludes thatdlaim must be dismissed because D’Orazio has

not alleged a mutual mistake under lllinois law.

The type of mistake that allows for rescission must “relat[e] to an essential element of the
contract” and “prevent a meetired the minds of the parties” such that no agreement is made.
Wheeler-Dealer, Ltd.379 Ill. App. 3d at 871 (quotingarley v. Magnolia Petroleum Co0378
ll. 19, 28 (Ill. 1941)). Importantly, the type of mutual stake that supportescission is one
that is of such grave consequence that it catieegontract not to @xess the true agreement
that the parties had. S&@ameron 305 Ill. App. 3d at 272Diedrich v. Northern lllinois Pub.

Co,, 39 lll. App. 3d 851, 857 (lll. App. Ct. 2d Dist. 197@xplaining that resssion is available

“[i]f by reason of a mistake of & * * * the contractis different with repect to the subject
matter or terms from what wastémded”). Such mistakes ateindamental in character” and
usually include those concernindné& existence and identity of the subject matter [and] errors as
to price [and] quantity.” MAN Roland Inc. v. Quantum Color Corb7 F. Supp. 2d 576, 579
(N.D. lll. 1999) (quotingHarley, 37 N.E.2d at 765). See.g, Al Maha Trading 936 F. Supp. 2d

at 944-45 (purchaser of firetrucktated claim for rescission besa the trucks that purchaser
received had diesel engines that required a tfpfeiel not availablen the country where the
trucks were to be usedpiper v. DPFA 2010 WL 2836814, at *6—7 (N.D. Ill. July 20, 2010)

(purchaser of sculpture statedlid rescission claim where sculp¢ turned out not to be unique
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and was instead part of an edition). Mistaké®ut the cost of performance do not provide
grounds for rescission, “because each party assuraesskhthat their assumption as to the cost
of performance was wrong,” or that the “cootres less profitable” than anticipateBond Drug

Co. of lllinois v. Amoco Oil Cp274 1ll. App. 3d 630, 635 (lll. App. Ct. 1st Dist. 1995). See also
MAN Roland Inc, 57 F. Supp. 2d at 580 (explaining that stake that relates to the value of a

transaction is not grounds for rescission).

Here, the rescission allegations do not sugthegtthe PSA failed toapture the parties’
true agreement. To the comyrathe PSA contemplated thatktPaint Supply Contract perhaps
could not be terminated by the closing, as plagties’ obligations to close expressly were
conditioned on its termination. See [43-8], PSA § 7.02(p) (conditioning buyer’s obligation to
close on Sherwin-Williams confirming termination of Contraa);at 8 7.03(e) (conditioning
seller’s obligation to close on having “reachaad agreement with Sherwin-Williams for the
resolution of the * * * Paint Supply Contract uptatms and condition[s] acceptable to Seller.”).
There are no allegations suggesting that théigsa mistaken belief about Sherwin-Williams’
willingness to terminate the Paint Supply Coaotréor a particular price caused the PSA to
express something other than what the pamieshded. Relatedly, thearties obviously were
aware of the outstanding Painifgply Contract when they drafted the PSA and decided to close.
As such, any “mistake” that the parties madeléaiding to close as planned relates to the cost
and value of the transaction, not to a matdeat or assumption on which the PSA was based.
SeeBond Drug Ca. 274 lll. App. 3d at 635-36 (rejectingsassion claim based on parties’
mistake about consequences of a petroldeak from underground storage tank, because
defendant knew of the leak and “how to protigself contractually from such risks prior to

negotiating and enteririgto the [contract]”).
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In addition, the parties’ mistake abdBherwin-Williams’ willingness to terminate the
Paint Supply Contract for a cam price is collateral to themain purpose of the PSA—namely,
the sale of D’Orazio’s collision repair busises to Boyd. Although the Paint Supply Contract
certainly was a substantial liability for both pastiehe allegations do namdicate that their
mutual mistake about what it would cost to teratenthe Contract went tbhe purpose or subject
matter of the PSA, as is required $tate a rescission claim. Seeg, Van Schouwen v.
Connaught Corp782 F. Supp. 1240, 1244 (N.D. Ill. 1991) (dismissing claim to rescind stock
purchase agreement—the price of which was daseincorrect figures—because “the alleged
mistake in calculating the purchase price [was} sufficiently ‘material’ to warrant the
rescission of all terms of the contract| ] [a$h@ alleged mistake did ngb to the purpose of the
contract but merely to one piaular term.”). Instead, the alleged mutual mistake goes to the
value of the deal from D’Orazio’s perspectiwdich is not enough to supga rescission claim.
SeeDiedrich, 39 Ill. App. 3d at 859 (dismissing ression claim because “plaintiff received the
property for which it contraetl,” and explaining that the factdt it may be of less value than
the purchaser expected at the time of the &etien is not a sufficient basis for the granting of
equitable relief[.]”). For all of thse reasons, Count IV is dismissed.
V. Conclusion

For the reasons set forth above, the Court granggart and denies in part the parties’
motions to dismiss. As to D’Orazio’s motiondesmiss the amended complaint [15], the Court
grants the motion with respettt Counts | through V and X; th@ourt denies the motion with
respect to Count IX (the common law fraud lai As to Boyd’s motion to dismiss D’Orazio’s
amended counterclaim [53], the Court dismissesfalhe claims at issue, with the exception of

subsection (a) of Count Ill, whicalleges that Boyd breachedtRSA by failing to deliver its
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WIP Adjustment in a timely manner. The foragpiclaims are dismisseditivout prejudice. If
the parties believe that they are able to antbaed pleadings to state valid claims, they may do

so within 28 days of thdate of this order.

Dated:May 29,2015 /Z‘@_///

Robert M. Dow, Jr
Lhited States District Judge
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