United States of America v. Spiller Doc. 14

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GILBERT SPILLER,
Petitioner,
V. 14 C 7821

UNITED STATES OF AMERICA,
Respondent.

N N N N N

MEMORANDUM OPINION

CHARLESP. KOCORAS, District Judge:

This case comes before the Court on the petition for a writ of habeas corpus
filed by Petitioner Gilbert Spiller (“Spiller”) pursuant to 28 U.S.C. § 225&€tion
2255"). For the reasons stated below, the Court denies the petition anesléxli
iIssue a certificate of appealability.

BACKGROUND

On November 17, 2011, a federal grand jury returned an indictment against
Spiller, charging him with two counts of knowingly and intentionally distributing a
controlled substance (28 grams or more of a mixture and substance containing a
detectable amount of cocaine base) in violation of 21 U.S.C. 8§ 841(apdnted and
II) andfor one count of knowingly selling a firearm to a person knowing and having
reasonable cause to believe that such person had been convicted of a crime punishabl
by imprisonment for a term exceeding one year, in violation of 18 U.S.C. § @22(d)

(Count I11). On November 11, 2011, Spiller appeared for his arraignmepieaced
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not guilty to all counts in the indictmen®n Noventer 18, 2011, the Government
filed a notice seeking increased punishment pursuant to 21 U.S.C(‘&86tion
851") becausef Spiller’s prior felonyconvictions. On September 12, 2012, pursuant
to a written plea declaratio Spiller changed his pleas as to all three counts of the
indictment to guilty. After pleading guilty, the Proioat Office concluded that
Spiller was a career offender as the result of two prior felony convicbomsifes of
violenceand applied theareer offender Guidelinesmder§ 4B1.1(b). According to
the presentence investigation report (the “PSR”), basateocareerftender
Guidelines andhe Section 851 recidivism enhancemespjller'stotal offense level
was 34 and he was placed in the crimimatory category of VI. His advisory
Guideline range was 262 to 327 months in prison.

On February 27, 2013, the Court conducted a sentencing heBotiy paties
agreed that the Guidelimange was properSpiller’'s counselhoweverargued for a
belowGuideline sentence, contenditigit the Section 85dnhancement created an
unwarranted sentencing disparitfwhen the Court inquired if either Spiller of his
counsel had any factual correctsaio thePSR both responded that they did not.
After both sides made their presentations and Spitldressed the Couhte was
sentenced to below-Guidelineterm of 240 months in prison as to Counts | and II,
which was to run concurrent with a terml@0 months in prison as to Count IlI.

Spiller subsequently appealed his sentence to the United States Court of

Appeals for the Seventh Circuit (the “Seventh Circuit”), arguing thatemteace was



procedurally unsound because the district court dichdequately consider his
argument concerning the Section 851 enhancement. On October 10, 2013sSpiller’
conviction was upheld on appedlnited Satesv. Spiller, 732 F.3d 767 (7th Cir.
2013). In its opinion, he Seventh Circuit listed Spiller’s criminal historgpiller was
first charged in 1989 at age 13 and was found to be a delinquent for attempted
criminal sexual assault. In 1995, he was convicted as an adult of two counts of
aggravated battery with a firearm and one count of aggravated disdfardirearm.
He was sentenced to 20 years in prison and was released inl@@BAS5, while on
parole, Spiller was convicted of aggravated battery of a police officer. In R€06,
was convicted of possession of heroin and for possession of a leohsudbstance,
stemming from two separate arrests in 2007.

Additionally, the Seventh Circuit ifpiller clearly articulated its reasoning for
why it affirmed this Court’s sentence:

The dstrict court considered Spiller's argument, but ultimate]ected it,
explaining that “the nature of this defendant trumps and overrides and
overwhelms the nature of the crime in tbése.” It stated that “[Spilles]

criminal record is so bad and so replete with conduct of vielétizat a

greater sentence was warranted. It explained, “It igluing to sell crack
cocaine. It is another to sell a gun that is notably intended for use to kill
business competitors or to maim them and make the stedetda@ the seller

of the drugs and not for society.” ThHgourt imposed a belovGuidelines
sentence of 240 months “in major recognition of the nature of the crime, and
the crack/powder disparity,” but explained that a longer sentence wasangcess
due to Spillers extensive cminal history. Though the district court never
explicitly addressed Spiller's § 8atgument, it did so implicitly, and

performed the requisite analysis. The court provided a reasoned explasfati
the 246-month sentence it imposed, which was 22 mob#iew the
recommended Guidelines range.



Soiller, 732 F.3d at 7690.

On October 6, 2014, Spiller filed this timely motion for habeas corpus, relief
arguingthat he was denied effective assista of counsel during piteial, sentencing
proceedingsaswell as on his direct appe#lecausdis counsel should havéjected
to the career offendenkancemenduring sentencing and his counsel failed to

effectively analyze applicable law and its effect on Spdlsentence.

LEGAL STANDARD

Section 2255 allows an incarcerated prisoner to requesthtence be vacated
on “the ground that the sentence was imposed in violation of the Constitutiavsor la
of the United States, or that the court was without jurignido impose such
sentencegr that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack.” 28 U.S.C. § 2255(&]elief under 28
U.S.C. § 2255 is limited to an error of law that is jurisdicél, constitutional, or
constitutesa fundamental defect which inherently results in a comphetearriage or
justice.” Bischel v. United Sates, 32 F.3d 259, 263 (7th Cir. 1994) (quotiBgrre v.
United States, 940 F.2d 215, 217 (7th Cir. 1991) (internal quotation marks omitted)).
An evidentiary hearing is required “[u]nless the motion and the files and resfords
the case conclusively show that the prisoner is entitled to no relief.” 28.18.S.C

2255(h).



DISCUSSION

Spiller lodgedisineffective assistance of counsel claims agdhessame
attorney he had for both his sentencing and his direct apipe@ound One of his
petition, Spillerargues thahis counsel was ineffective because she failed to object to
his classification as a career offender at sentencingierSgaimsthat at the time of
sentencing, he informed his counsel that his “prior conviction for aggravatieay
was nonviolent and he needed to object to it being used to enhance him.” Without
the career offenderrdhancement, Spiller contends that he wouldeHasen subject to
a dramatically lower sentence and if his counsel objected to such, the Galdt w
have not factored it in his sentence. As for Ground Two, Spiller argues that his
counsel failed to effectively analyze applicable law as@ftect on s sentence.

Claims of ineffective assistance of counsel are reviawmeleér the tweprong
test set forth ir8trickland v. Washington, 466 U.S. 668 (1984). Under this test,
Spiller must show both:)that counsel's performance fell below an objective
standard of reasonableness under the circumstances; and (ii) that tleadefici
performance prejudiced himid. at 68894. To establish prejudice, Spiller must
prove there is a reasonable probabilitg proceeding would have had a different
result but for the errors of counsed. at 694. If Spiller fails to make a proper
showing under one of tH&rickland prongs, the Court need not consider the other.

See Strickland, 466 U.S. at 697 (“In particular, a court need not determine whether



counsel's performance was deficient before examinegréjudice suffered by the
defendant....”).

A district court’s “review of the attorney's performance is ‘highly defeaénti
and reflects ‘a strong presumption that counsel’s conduct falls withiwide range
of reasonable professional assistance; that is, theddefemust overcome the
presumption that, under the circumstances, the challenged action mightsizkeced
sound trial strategy.’ 'Koons v. United States, 639 F.3d 348, 351 (7th Cir. 2011)
(citation omitted)Cooper v. United Sates, 378 F.3d 638, 641 (7th Cir. 2004)
(“Defense counsel is ‘strongly presumed to have rendered adequate assiathie
have made significant decisions in the exerofdas or her reasonable professional
judgment.’ ”) (internal citation omitted).

Claims of ineffective assistance of appellate counsaha@sured against the
same standard as those dealing with ineffective assistatiial counsel established
in Srickland v. Washington, 466 U.S. 668 (1984). As the Supreme Court has noted,
the hallmark of effective appellate advocacy is to winnatweeaker arguments on
appeal and focus on the issues more likely to pre@ailth v. Murray, 477 U.S. 527,
536 (1986. Performance is deemed insufficient when counsel omggyaificant
and obvious issue” without a legitimate strategic reaspdding so.Mason v.

Hanks, 97 F.3d 887, 893 (7th Cir. 1996).



|. Ground One: Career Offender Designation

In Ground One, Spiller argues that his counsel was ineffective when stk falil
to object, during his sentencing hearing, to the career offender desigtstsed on a
nontqualifying lllinois aggravated battery” conviction and for failure to raise thi
issue on direct appeal. Spiller claims that the Court imptppgitized his conviction
for aggravated battery under lllinois law (720 ILCS 54B) because it waa non
violentfelony under the lllinois battery statute fotinsulting and provoking’ natwe.”
Spiller cites to a letter dated July 13, 2013, where he brings this sarmeeegarding
his 2005 convictiono his counsel’s attenticend urges his counsel to challenge this
on direct appeal Spiller contends that “[nJo competent attorney wouldaiked to
object to an unwarranted sentencing enhancement which erroneously increased his ]
sentence” and without the career offenden@ancement, his sentence would have been
dramatically lower.He also requested during his direct appeal for his cotmsel
incorporateDescamps v. United States, where the Supreme Cotneld that courts may
not apply the modified categorical approach under the Armed Career Crimtnal Ac
("“ACCA"), 18 U.S.C. § 924(e)(1), when the defendant’s underlying crime of
conviction hada single indivisible set of elements. 133 S.Ct. 2276, 2233(2013).
The Supreme Court ruled &@escamps after Spiller was sentenced.

The Court must assess whetherl8ps counsel objected to the career offender
enhancement both during his sentegcand on appeal to determine the effectiveness

of Spiller'srepresentationAfter reviewing the sentencing transcript, Spiller's



counsel goes into much detail about why the Court should use its discretion whe
applying Section 851, whickhe argueaffectedSpiller's mandatory minimum and
the Guideline range. With respect to the Guideline rangfei®s counsel
specifically stated that “[w]e have no objection to the math. We, obviousi, d
agree with it, but we have no objection to the matRdther, Spiller's counsel
disagreement was with the crack to powder dispafiitye Government acknowledged
that the defense “takes issue with the Career Offender provision” and nottkthat
Court “is not bound by the Career Offender provision . ..”. Once both sidenfed
their arguments, the Court found that his “prior record is what is front and"camnde
gave Spiller less than the low end of the Guideline range “in a major recognition of
the nature of the crime, and tbrack/powder disparity.
A defendant is a career offender if the following criteria under U.S&.G.
4B1.1(a) are met:
(1) the defendant was at least eighteen years old abtleerte defendant
committed the instant offense of conviction; (2) the instant offense of
conviction is a felony that is either a crime of violence or a cdettdubstance
offense; and (3) the defendant has at least two prior felony convictionkef eit
a crime of violence or a controlled substance offense.
U.S.S.G. §4B1.1(a). A “crime of viehce” is defined a&ny offense under federal
or state law” that “(1) has an element the use, attemp&eduthreatened use of
physical force against the person of another; or (2) is burglary of amgvatson, or

extortion, involves use of explosives, or otherwise involves conduct thenpses

serious risk of physical injury to another.” U.S.S.G. § 4B1.2(a).



In the instant matter, the first two criteria under U.S.S.G. § 4B1.da)early
satisfied because Spiller was 35 years old at the timerneitted the offenses of his
conviction, Counts | and Il. His 1995 conviction for two felony counts of agtgva
discharge of a firearm qualifies as one of his prior violent felonies.ofilygorior
felony conviction Lambert presently claims is a naolent offense is his May 13,

2005 conviction of aggravated battery of a peace officer.

At the time of Spillers 2005 conviction, he was convicted of violatiff
ILCS 5/124(b)(6) (2005), which has since been recodified as 720 ILCS 5/12
3.05(d)(4). Under lllinois law, aggravated battery can be committieelr by causing
great bodily harm dby performing a bagtry in the presence of a listed aggravating
factor. 720 ILCS 5/1:3.05. Batteries involving “physical contact of an insulting or
provoking nature” under 720 ILCS 5/B%a)(2) have been held by the Seventh Circuit
as nonviolent crimes. See United Sates v. Johnson, 365 Fed. Appx. 3, &/th Cr.

2010).

When assessing if a prior conviction is a crime of violence for purposes of the
career offendeenhancement sentencing court is “generally limited to examining
the statutory definition, charging documbewritten plea agreement, transcript of plea
colloquy, and any exlit factual finding by the trigudge to which the defendant
assented.”United Satesv. McGee, 408 F.3d 966, 988 (7th Cir. 2005) (quoting
Shepard v. United Sates, 544 U.S. 13, 16 (Zb)). When a statute, such as the lllinois

battery statute, covers more than one offense and is deemed to be “diviséle,” t



sentencing court may consider material other than thetestigdelf, including the
terms of the charging documentnited Sates v. Woods, 576 F.30400,404-05 (7th
Cir. 2009) see also Descamps, 133 S.Ct. at 2281This inquiry cannot, however,
delve into “theparticular facts underlying the defendant’s convictiowdods, 576
F.3d at 404 (citindaylor v. United Sates, 95 U.S. 575, 600 (1990)).
Spiller’s charging document for his 2005 aggravated battery conviction alleged
the following:
Gilbert Spiller committed the offense of aggravated battery of a policeffic
in that he, in committing a battery, other tharily discharge of a firearm,
knowingly or intentionally caused bodily harm to Liongb&h, to wit: Gilbert
Spiller struck Lionel Piper about the body with a vehicle knowing Lionel Piper
to be a peace officer, to wit: Chicago Police Departmentewionel Piper
was engaged in the execution of his official duties, in violation of Chapter 720
Act 5 Section 124(B)(6) of the lllinois Compiled Statutes 1992, as amended
and contrary to the Statute and against the peace and dignity of thE eghe
of the State of Illinois.
Spiller pleadedguilty to Count 1, which charged him with knowingly or intentionally
causing bodily harm to a peace officer. Spiller was charged in the alternative wi
aggravated battery on a peace officer of the “insulting orgkiag” variety in Count
2, but this count wasolle prosequi on May 13, 2005 after he @lded guilty to
Count 1.
Looking at the charging document, and not at the factual nature of Spiller’s
conviction, we find that Spiller péeled guilty to committing ebattery that knowingly

or intentionally caused bodily harm to the victim, which was properly condidesra

second crime of violence for the purposes of applying treecaffender

10



enhancementParticularly, this is supported by the fact that Coumtiich Spiller
did not plead guilty tan 2005 wasactuallythe nonviolent battery offensa the
lllinois battery statut¢hat Spillernow argues he pleaded guilty und@&herefore,
based on the charging document, it would have been improper for’'Sméansel to
object during his sentencing hearinghte career offender designatitiecauset is
clear thatSpiller was properly designated as a career offender based on his two prior
violent felony convictions.

As for Spiller’s ineffective assistaa of appellate counsel claim in Ground
One, he failedaise an argument concerning his career offender designation on direct
appeal. ConsequentlySpiller must show that the failure of his appellate coutasel
raise an issue on direct appeal was objeltiunreasonable and that the decision
prejudiced Spiller in the sense that there is a reasonatiilalplity that his case
would have been remanded for a new trial or that the decision of the stateurial c
would have been otherwise modified on appéidward v. Gramley, 225 F.3d 784,
790 (7th Cir. 2000). If Spiller’'s appellate counsel caesis career offender
designation on direct appeal, that argument would have been futile because the Court
used its sentencing discretion when it imposed theesee. Our reasoning above
establishes that an argument based on his career offender designation bweylpea
not have been meritorious. We find tiiller’'s appellate representatiomms
reasonable ashehad “no duty to make a frivolous argumenEuller v. United

States, 398 F.3d 644, 652 (7th Cir. 2005).
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[1. Ground Two: Plea Negotiations
In his petition, Spillealsoargues that his counsel was deficient in advising him
about heplea negotiations with the Governme@&piller fails to expound on this
issue in his reply brief, but does contend that he was allegegjlydred because he
would not have had to pay $200 in special assessment feasaltlonly have one
conviction, instead of three, if he did not take his cousselroneous advice.”
As backgroundSpiller pleaded guilty with a plea declaration, not under the
proposedlea agreemerdt issue Before pleading guiltythe Government sent
Spiller’s counsel an emaoin July 30, 201%vith a proposed plea agreemémnt Spiller
that had been reviewed and approved. On August 8, 2012, the Government emailed
Spiller’s counsel asking if she anticipated Spiller plegdjuilty, and if so, whether it
will be by agreement or a blind plea. Spiller’s counsel respondeagstati
Mr. Spiller has asked a great question and one that btaeem to answer for
him: what exactly does he gain if he proceeds by plea agreement, as opposed to
a blind plea. Is the government withdrawing the 851? Can you tell me one
concession thgovernment makes in the draft plea you sent over? | want to
make sure | am not missing something.
The Government responded to the inquiry from Spiller's counsel that day, insisting
that the Government would nloé withdrawing “the 851 noticeiind thathe plea
agreement “d[id] not offer a whole lot beyond a blind plea.” The Government

explained that the benefits of the plea agreement would be that it would dismiss tw

counts, savingpiller $200 in special assessments, 8pdler would get the

12



recogniton in the plea agreement that he would be entitled to acceptance of
responsibility, imposing a twievel reduction in the offense level.

The Supreme Court has held that “defense counsel has the duty to communicate
formal offers from the prosecution to accept a plea on terms and conditiongajhat m
be favorable to the accusedVlissouri v. Frye, 132 S.Ct. 1399, 1408 (2012). A
defendant must “demonstrate a reasonable probaliétyvould have accdpd the
earlier plea offer had [hdjeen afforded effective assistance of counsel” and nagt al
show “a reasonable probability the plea would have been entered without the
prosecution canceling it or theal court refusing to accefit . .” Id. at 1409. “ltis
necessary to show a reasble probability that the end result of the criminal pssc
would have been more favorable by reason of a plea to a lesser charge or a séntence
less prison time.”ld.; see also Lafler v. Cooper, 132 S.Ct. 1376, 1384 (2012) (“a
defendant must show the outcome of the plea process would have been different with
competent advice”)lt is well-established that a district court’s explanation of the
sentencing process to a defendant during the defendant’s plea colloquyseampve
possible prejudice fromotinsel’s advice on sentencing consequentiested Sates
v. Valdez, 15 C 1466, 2015 WL 1811640, at *2 (N.D. Ill. Apr. 17, 2015) (citing
cased

What Spiller focuses on in his petition is th& counsel told hinf he pleaded
“pursuant to a ‘plea declaration’ that his sentence would be ‘more favoaablée

would have received a ‘better senteheFurther Spiller accuses his counsel of

13



failing to be “sufficiently aware of the facts and law,” which caused him to be
exposed to greatcriminal liability. The Government is correct that since the plea
agreement did not contain a fixed expiration date on itag mot technically a formal
plea offer. Frye, 132 S.Ct. at 140&ge also Meschino v. United States, 12 C 8519,
2013 WL 170798, at *2 (N.D. lll. Apr. 19, 2013) (where the court found that “[t]he
Frye Court determined that a formal offer is one with “a fixed expiration dgte.” ”
The plea agreement tendered by the Government was mehelft agreement to
facilitate plea discusons, and based on the email correspondence, Spillernseb
clearly discussed the plea agreement with Spiller priogjecting it. Therefore,
Spiller's arguments are inapposite.

Considering any prejudice Spiller experienced from not pleadinty guitier
the proposed plea agreemenge find that Spilleunderstood andias properly
notified by the Court of the sentencing process and that under oatbluhgarily
pleacedguilty to all three countsSpiller has failed to prove that he was prejedias
a result of his counsel’s represerdatduring plea negotiations or when hespksl
guilty pursuant to a plea declaratiomhe record indicates that under the plea
declaration, Spiller reserved the right to contest the Guideline range aduanbe
Government and did not consent to the plea terms proposed by the Government, most
importantly the application of the caredfemder Guidelines. By pleading guilty
under the plea declaration, Spiller was afforded the opportunity to am@useth

shouldnot be considered a career offendéiSpiller pleadedunder thgroposedlea

14



agreementhe anticipated Guideline rang®ud have beerset at 262 to 327 months
in prison,the Government couldaverecommenddwhatever sentence it deemed
appropriate, including the statutory maximum of life imprisonment, and Sgiliéd

not have arguedgainst theareer offendestatus After assessingvhat Spiller was
allowed to argue during his sentencing hearing by choosing to plead guilty under the
plea declaration, &vdo not find that the $200 Spiller would have saved on special
assessments and tveo less convictions on his record prejudiced him to the point
where his case would have been more favorable had he eintertfee proposeglea
agreement with the Government. By advising Spiller to plead guilty under the plea
declaration, as opposed to the proposed plea agreement, Spiller's ccamable to
freely argue on Spiller's behalyoidingthe restrictions outied in the proposed plea
agreement.

The Courtagres with the Government in its email exchange with Spiller’s
counselthat the “plea agreement d[id] not offer a whole lot beyond a blind pleh
during the sentencinghe Government stithoseto argie for the Guideline range it
referenced to in the plea agreemdditimately, however, th€ourt chosdo give
Spiller a belowGuideline sentence “in major recognition of the nature of the crime,
and the crack/powder disparity. . With a lack of sufitient evidence beyond the
conclusory allegations in hizarebonedpetition, Spiller has not sufficiently shown
that there is a reasonable possibility that he would have accepted the pleaagreem

that the Court would have accepted its terms, and that his sentence would have bee
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less severe than the one actually ingabsThus, under the terms of the draft plea
agreement, Spiller cannot show that he was prejudiced by pleading guiliapiLiics
a plea declarationThe Court holds thaSpiller's counsel performed competently
throughout his proceedings, including durplga negotiations, sentencing, and on
direct appeal, by utilizinguficient professional judgment and knowledge of the
relevant law and facts.
[11. Certificate of Appealability

Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases, which
provides that the district court must issue or deny a cetfichappealability when it
enters “a final order adverse to the applicant,” the Caunstto whether a certificate
of appealability should be issued. Under 28 U.S.C. § 2253(c)(2), “(1&1Hicate of
appealability may be issued only if the prisoner hasast lene substantial
constitutional question for appeal; (2)[t]he certificatast identify each substantial
constitutional question; (3)[i]f there is a substantiaistautional issue,ra an
antecedent nenonstitutional issue independently is substantial, thercértificate
may include that issue as well; (4)[a]ny substantialcmmstitutional issue must be
identified specifically in the certificate; [and] (5)[gluccess on a naronstitutional
Issue is essential (compliance with the statute of ltroita is a good example), and
there is no substantial argument that the district judge erred in resolvingrthe
constitutional question, then no certificate of appehtialshould issie even if the

constitutional question standing alone would have jadt&n appeal. Davisv.
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Borgen, 349 F.3d 1027, 1029 (7th Cir. 2003). Thus, the Court must determine
whether to grant Spiller’s certificate of appealabilityguant to 28 U.S.C. §
2253(c)(2).

Based on the reasons stated in this opinion, Spiller has not established that
jurists of reason could debate that the Court should have resolved hisiolaims
different manner or that his petition adequately shows a sufficient obiaitye deial
of a constitutional right so much so that he deserves encouragement talprocee
further. Also, the Court does not find that jurists of reason would debat®tingsC
abovementioned conclusions. As such, the Court declines to certify any issues for
appeal under 28 U.S.C. § 2253(c)(2).

CONCLUSION
For the foregoing reasons, the Court denies Spiller’s petition for a writ of

habeas corpus and declines to issue a certificate of appal

Charles PKocoras
United States District Judge

Dated: 5/14/2015
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