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MEMORANDUM OPINION AND ORDER

Plaintiffs sued tle City of Harveyand its Police Departme(iH PD"), alleging that HPD

maintained a policy of discrimination against female victims of sexual assault inonat&42
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U.S.C. § 1983 and the Equal Protection Clause. Jane Does |, Il and Il eigothlt Andrew
Joshug“Joshua”) HPD’s former Commander of Investigations and Chief of Police, individually
and in his official capacity violated their rights under the Equal Protectaus€lbyallegedly
mishandling their sexual assault cases. JamelDather assertslaims against HPD and Joshua
for violation of her rights under 42 U.S.C. § 1983 #mel DueProces<Clause for allegedly
placing her in increased danger of being sexually assaulted by Robert Bu¢Baddmanan);
42 U.S.C. § 1985;0orspiracy to deprive her of rights and privileges; and stateclaimsfor
fraudulent concealment and violation of the lllinois Domestic Violence Act, aadlaasid
battery againsdBuchanan, a private citizeiscovery has closed with respect to Dod§ ]I,
and IV and the trial for theg®aintiffs is scheduled for May 20, 2015.

On March 16, 2015, defendants HPD and Joshidetéhdanty moved for summary
judgment on all counts asserted by Does I, II, lll and IV. At a status heariAgril 13, 2015,
the Court advised the parties that defendants’ fully briefed motion would be taken under
advisement and considered as a motion for directed verdictthpatose oplaintiffs’ case at
trial, given the proximity othe trial date and what appeared to be a great deal of factual issues.
At the hearing the Court also advised that after the motion was fully briefedilid consider
other means of resolving the motion where appropriate. The motion was fulgdboighpril
27, 2015. Upon review of the parties’ arguments and evidence and supplemental briefing on the
issues of qualified immunity and the legal standardsgltmntiffs’ Equal Protection and Due
Process claims, the Courill decide certain issueand reservethers per its previous order. For
the reasons stated hereiefendantsmotion for summary judgmermin Joshua’s qualified
immunity defense as to Does |, I, and III's clairasid Doe I's Due Process alichois

Domestic Violence Act claims is granted.



Background

The following facts are undisputed. Joshua was Commander of Investigation€for HP
in 1997. In 2003, he was appointed Chief of Police, until he retired on October 12, 2007. (Pls.
56.1 Resp. 1 1.)

On August 3, 1997, Doe I's mother Teresa Buchanls.(Buchanat) reported to the
HPD that Doe | had been sexually assaulted by Buchanan. That night, Msn&utbak Doe |
to the hospital where a sexual assault kit was collected. (Pl. 56.1 Resp. 1 2.) Joghea was
detective assigned to Dds case on August 4, 19971d( 3.) On August 5, 1997, Joshua took
Doe | andMs. Buchanarto La Rabida Children’s hospital so that a counselor could conduct Doe
I's Victim Sensitivity Interview. Also presefdr the interviewwere a assistant stateattorney
from the Cook County State’s Attorney’s Office (“CCSAQ”) ansbaial worker from the
lllinois Department of Children & Family ServicedDCFS). (Id. T 4.) Doe | described the
sexual abuse inflicted on her by Buchanan. Joshua found DstatEsnents to be credikdad
determinedhatBuchanarwould be arrested.Id.; Def. 56.1 Resp. T 106.

The DCFS social worker interviewed Ms. Buchanan who explained during theemtervi
that she was not going back to live at the home she shared with Buchanan andeweulive
with Buchanaragain (Pl. 56.1 Resf 5) On August 6, 1997, per Joshua’s oflachanan
was arrested at the home he shared with Ms. Buchanan and Da€f8.) Joshua released
Buchanaron August 7, 1997. Joshua did tete a buccal swab for DNA from Buchanan while

he was in custody.ld. 11 9, 10.} Buchanan never fully moved out of the home he shared with

1 Interestingly, it appears that the motivating factor to treat Doe I's dffiseedtly, if any, is that
Buchanan was in law enforcement at the time of Dogepsrtand his arrest. Aglaintiffs mention:
“Robert Buchanan testified that he believlkdt his position as a Cook County Correctional Officer may
possibly have had some type of bearing on how he was initially treated. Robert Buelséifiad, t

‘Well, my feeling is, had | not been in law enforcement, maybe they would have putitiégthe
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Doe I. (d. T 11)

On August 6, 1997, an HPD evidence technician delivered Doe I's sexual assault
evidence Kk to the lllinois State Police Division of Forensic Sciences (“ISP”) focessing.
(Id. 1 7.) On September 8, 1997, an ISP call note indicates that Joshua called ISP andtasked tha
Doe I's rape kit be processed ASAP and to call him with the results. A September 1@all997,
note indicates that Joshua was notified that semen had been identified in Dradlsassault
evidence kit. Id. § 12.) Joshua did not seek felony review for the charges against Buchanan.
(Id. 7 16.)

On October 31, 1990QCFS social workeMargo Cralle (“Cralle”)interviewed Joshua
who stated that Buchanan would be arrested and instructed DCFS not temwmtuahanan
prior to the arrest.1d. 1 28.) That same day, Cralleade an attempt to contact Buchanan.
thistime Joshua believed Buchanan to be living at his mother’'s home, a different redrdemc
Doe | and Ms. Buchananld() On November 3, 1997, Cralle wrote an interview note from an
interview with a redacted source that stated, “No proof perp (Buchanarthe home after ask
to leave by [Police Department] and DCFSIA. ] 31.) Later that day;ralle conducted in
person interviews of Ms. Buchanan and two of Doe I's siblings at their hdche] 32.) On
November 4 and 19, Cralle followed up on Doe I's condition, speaking with representatives from
La Rabida hospital, Ms. Buchanan and Doe I's therapigt.J34.) As of November 4, 1997,
DCFS did not find it necessary to take Doe | into protective custody or to seeknteugmntion
for custody. id. 1 38.)

Sometime in the summer of 199 chanarbegan sexually assaulting Doe | again until

2004 when she moved to Atlanta. Doe I did not report the sexual assaults that began in 1998 to

metal. Maybe they would have forced me to this swab. | agreed, but there wdenid ¢PIl. 56.1
Add’l Facts 1 108.)
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HPD or DCFS. At the time of these assaults, she felshieechad no other options because she
had already gone to her mother and she had already gone to “the last linesé d¢ifee HPD.
(Id. 7 18.)

Doe Il was assaultad her home on May 24, 200@y anacquaintancelacquez Dunbar
(“Dunbar”). (Pl. 56.1 Resp. 1 52.) Doe Il called HPD to report the assault and wdsmatate
would have to wait for her mother to make a report. Doe II's mother, Tammy Brove (“M
Brown”) called the HPD later that day and HPD police were dispatched. Tberdaffok notes,
wrote a report, interviewed Doe Il and Ms. Brown and called an ambulance. @ lthe
officer the name and description of Dunbar. Doe Il was taken to the hospitabojaace
where a rape kit was administered. The kit was submitted to ISP on June 1502007,
processing. I¢. 1 53.) Dunbar was arrested on June 15, 2007. HPD’s DetédetiveyCrocker
investigated Doe II's case. That day, Crocker brought Doe Il and Ms. Browe pmlice
station where, among other things, they spoke tetassistate’s attorndyesiree Berg, a female
attorney from the CCSAO.Id. 1 54.) They told her that Doe II's medical exam revealed
vaginal and anal tearing and that she bled after the asdaulf. 56.) That same day Detective
Crocker questioneBunbar in Berg's presencBunbar admitted that he had sex with Doe I, but
claimed it was consensual. Berg then interviewed Doe Il ag&iny $4.) Berg told Ms. Brown
that it was a “hesaidshe-said” situation, that Doe Il was “too calm,” and that she did not believe
that Doe Il had been rapedd.(at 1 56.) Joshua was present for this meeting but did not say
anything. Doe Il and Ms. Brown were upset after the interviews with 8eddelieved that the
case was over at that timdd.( 57.) Dunbar was released and Berg did not approve felony
charges. I¢l.  58.)

Doe Il was sexually assaulted on April 28, 2008, and on May 15, 2008. (PI. 56.1 Resp.



11 63, 73.)Joshua was retired from HPD at the time of Doe IlI's sexual assssiIChief of
Police from 2003 to 2007, Joshua was responsible for hiring and retaining HPD personnel,
including the detective assigned to DoésIApril 2008 case, Detective Eric ArmstrongDef.
56.1 Resp. 1 76; PIl. 56.1 Resp. 11 63) @&mstrong wasired in August 2004. (Pl. Ex. 25,
HPD30891.) At the time of his hire, Joshua believed that something unusual came up in
Armstrong’sbackground check, that “he was involved with the domestic.” (Pl. Ex. 28, HPD
25903.)

The April 28, 2008assaulbccurredat Doe III's school by macquaintance, Michael
Nichols. (d. 11 63, 64.) On the day of the ass@uthstronginterviewed the school’'s assistant
principal and Nichols. Id. 1 64, 65.) Nichols stated that he believed the sexual encounter with
Doe Il wasconsensual.Id. 1 65.) Armstrondater release Nichols from custody and ordered
him to appear at the Information Desk at Juvenile Court the next ldthyf §6.) Armstrong
filled out a Juvenile Information Sheet and requested CCSAO felony approval batige of
criminal sexual assault against Nichol&d. ] 68.)

On April 29, 2008, Armstrong interviewed Doe Il who described the sexual assault in
detail, reiterating that the encounter was not consenddalf §7.) Assistant state’s tirney
Nick DiAngelo interviewed Doe Ill and Nichols and ultimately declined to @gpfelony
charges.Armstrong subsequently completed a Petition for Delinquency and requested that the
CCSAO prosecute Nichols as a delinquent in juvenile coldt.y ©8.) Theassistant state’s
attorney for the Juvenile Division called Armstrong regarding the cabadicated that she
would speak to DiAngelo before deciding whether to pursue a finding of delinquenngtagai
Nichols. Armstrong did not submit Doe III's rape fat testing in 2008 on his belief that the

identity of the alleged assailant was known Hrat he admitted to sexual intercourse with Doe



. (1d. 7 69.)

On April 11, 2012, Doe III's rape kit was submitted to ISP for testihdy. (70.) The
DNA profile taken from the sperm found on Doe IlII's vaginal swabs matched thedfike of
a third person, Marlon Minter.Id.) Armstrong informed Doe Il of the match to Minter and
showed her a photo array of six photos, one of which was Minter. Doe Ill could not identify
Minter from the photo array. Armstrong told Doe Il to contact him if she wanted toephes
case. Doe lll did not pursue her case and did not contact Armstrioing. 7(L.)
Legal Standard

Summary judgment is apgpriate if the evidence shows that there is “no genuine issue of
material fact and the moving party is entitled to judgment as a matter of Fed.R.Civ.P.
56(c). The party seeking summary judgment has the “initial responsibility” to shawhére is
no genuine issue of material faCglotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548,
91 L.Ed.2d 265 (1986but the Court must view all facts and make all reasonable inferences in
the light most favorable to the non-moving pamatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (198&).Court may enter
summary judgment only if the record as a whole establishes that no reasonabteiid find
for the non-moving partyMichas v. Health Cost Controls of Ill., InQ09 F.3d 687, 692 (7th
Cir. 2000).
Discussion

1. Qualified Immunity

Qualified immunity protects government officials from individual liability for acsion
taken while performing discretionary functions, unless their condaletes clearly established
statutory or constitutional rights of which a reasonable person would have kidalker v.

Benjamin 293 F.3d 1030, 1037 (7th Cir. 2002)n Afficeris entitled to qualified immunyt
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where (1) the facts the plaintiff has alleged or shown demonstinattethe conduct of the officer
violated aconstitutional rightand (2)theright wasclearly establishedt the time of the alleged
violation. Hardaway v. Meyerhaff734 F.3d 740, 743 (7th Cir. 2013) (citiRgarson v.
Callahan 555 U.S. 223, 129 S. Ct. 808, 815-16, 172 L.Ed.2d 565 (2009)). A court has
discretion to consider either part of the test fiRlumhoff v. Rickard134 S. Ct. 2012, 2020
(2014).

A plaintiff bears the burden of estadiling that the constitutional right was clearly
established.Volkman v. Rykef736 F.3d 1084, 1090 (7th Cir. 2013). Although the plaintiff need
not point to a case directly on point, “existing precedent must have placed the statutory
constitutional question beyond debatéshcroft v. al-Kidgd131 S. Ct. 2074, 2083, 179 L.Ed.2d
1149 (2011). In other words, “the plaintiff must demonstrate either that a court has bpheld t
purported right in a case factually similar to the one under review, or thaliéiged misconduct
constituted an obvious violation of a constitutional rightunini v. Grayeb395 F.3d 761, 769
(7th Cir.2005).

Defendantsargue that Joshua is entitled to qualified immunity with respect to pldintiffs
Equal Protection and Due Process claims because the evidence is contrangitmafia
constitutional violation. They further contend that he is entitled to immunity froenI® Due
Proces<laim becausshefailsto demonstrate that the alleged constitutional rsgiet clains
wasviolatedwasclearly established in 1997. The Court agrees.

There is no question thtdte Equal Protection Clause of the Fourteenth Amendment
prevented Joshua from engaging in arbitrary gender-based discriminatiohewvass employed
by the HPD fron2003 to 2007.SeeU.S. Const. Amend XIV, § INanda v. Mos412 F.3d 836,

844 (7th Cir2005) (“It has been plain in this circuit for quite some time that arbitrary gender



based discrimination ... violates the equal protection clause.”). Although the rigtdny cl
established, Joshua is entitled to qualified immunity unless Doe | can estabbsitian of her
equal protection rights. Smeustpresent evidence that she is a member of a protected class, she
is otherwse similarly situated to members of the unprotected class, and she was treated
differently from members of the protected claBsown v. Budz398 F.3d 904, 916 (7th Cir.
2005). Further, a plaintiff is required to establish that she has been the Vigttentonal
discrimination. Hildebrandt v. Ill. Dep’t of Nat. Resource347 F. 3d 1014, 1037 (7th Cir.
2003). She must offer evidence that the defendants “acted with a nefarious dis@mninat
purpose ... and discriminated against her based on her msdnpbim a definable classDoe v.
Galster, 768 F.3d 611, 622 (7th Cir. 2014). Finally, a plaintiff must produce evidendbaehat
defendant directly participated in the constitutional deprivatidhere must at least be a
showing thahe“acquiesced in some demonstrable way” in the alleged violaBatmer v.
Marion County 327 F.3d 588, 594 (7th Cir. 2003).

If true, the facts allegedre alarming. Hwever,plaintiffs have presented no evidence
thatJoshua (or any of theetendantstreated thendifferently than any similarhgituated males
and therefore fail to establish a prima facie case of an equal protectiatiovi. SeeHoskins v.
City of Milwaukee259 Fed. Appx. 868, 870 (7th Cir. 200Bguers v. Bd. of Regents of Univ. of
Wis., 33 Fed. Appx. 812, 815 (7th Cir. 2002). Indeed, the record reveajddimiffs had
access to case files and statistics for male sexual assault victims, butattosgresent them
for comparison.

Further, viewed in the light most favorableplaintiffs, the facts and evidence do not
demonstrate that Joshua acted with a nefarious discriminatory purpose duBdeghgender.

Plaintiffs argue that Joshua intentionally discriminated agdnesh beause: he failetb



properly investigate Doks case; he was active Chief of Police attihee of Doe II's report of
sexual assault and when HPD failed to obtain her medical exam; he hired Detectsi®Ag,
who was assigned to Doe III's April 2008, knowing that his background check turned up an
instance of a domestic issue; and he was Commander of Investigations and wasliofdheae
sexual assault when Doe IV’s report was matis recorddoes noestablish thaloshua’s
conduct violated a constitutional righthe Does’ statusas females @esnot support an
allegation of gender-based discrimination under the equal protection dlaseachmust
demonstrate thatoshua acted with discriminatory purposeChavez v. lllinois Stateolice,
251 F.3d 612, 645 (7th Cir. 2001) (citiMgCleskey v. Kem@81 U.S. 279, 292, 107 S. Ct.
1756, 95 L.Ed.2d 262 (1987)Becauselaintiffs have failed to demonstrate that Joshua’s
conduct violated aonstitutionakight, the Court finds that Joshua is entitled to qualified
immunity with respect to theEqual Protection Claims.

RegardingDoe I'sDue Process claim, the issue is whether the bglat | alleges was
violated wasclearly establishedt the time of the alleged violatiolsee Hardaway734 F.3d at
743. Doe I'sclaim is asserted under the “stateated danger” exception to the rule that a state’s
failure to protect an individual against private violence does not constitute a violatien@fie
Process ClausédDeShaney v. Winnebago County Dep’t of Sarvices489 U.S. 189, 197, 109
S. Ct. 998, 103 L.Ed.2d 249 (1989he statecreated danger exception is a narmve and
applies only where the state creates or increases danger to an indikAdcuadndez v. City of
Goshen, Ind.324 F.3d 535, 538 (7th Cir. 200Baine v. Cason678 F.3d 500, 510 (7th Cir.
2012). “When courts speak the states ‘increasing’ the danger of private violence, they mean
the state did something that turned a potential danger into an actual one, rathet ihprstha

stood by and did nothing togvent private violence.'Sandage v. Bd. @omm’rs 548 F.3d
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595, 600 (7th Cir. 2008). The cases where the Seventh Circuit has either found or suggested that
liability attached under the stateeated danger exception are “rare and often egregidistdte
of Allen v. City of RockforcB49 F.3d 1015, 1022 (7th Cir. 2003).

Doe | claims that Joshua (and thereby HPD) placed Doe | in increased danggthis
investigationbecause he did not, of his own accaelure amrder of protectiotior her,
instructed DCFS to delay its interview of Buchanan, failed to secure a DNAe&ompl
Buchananand failed to request felony review from CCSADoe Iclaims that due to these
alleged failures Buchanan had access to hebagdn sexually assaulting her again. Doe I's
case howeverjs not sufficiently similar to those cases where the Seventh Circuit has applied th
statecreated danger exceptioBee, e.gWhite v. Rochford92 F.2d 381, 382 (7th Cir. 1979)
(police arrested a driver for drag racing &e&ftithe children passengers stranded alone in the car
on a busy highway on a cold nighReed v. Gardne986 F.2d 1122, 1127 (7th Cir. 1993)
(police officers arrested a sober driver and left behind an obviously drunk passgéhdbe
keys to the velale who later caused a collisipfPaing 678 F.3d at 511pplice arrested a
woman in a safe place and released her in a hazardous one while she was unable to protect
hersel}. In those cases, the police encountered a potential dardy&uraed it into a actual
one, leaving the plaintiffs in positions worse than before the police acted.

The #h Circuit recently considered this exceptiorDoe v. Arlington HeightaNo. 14-
1461, 2015 WL 1621398, at *5 (7th Cir. Apr. 13, 2018jhile reasonable arguments can be
made on both sides regarding the applicability of the exception in that fact scémafacts
presented in Doe I's case are not as extreliheat*1, 5-6 (officer responding to 911 call found
intoxicated teenage female with three males allowed group to leave theagether, reported

to dispatch that subjects were not at scene upon his arrival, called off another regptitain
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and female was subsequently sexually assaulted by one of the. nNdegthelesspn the facts
here, the Court finds no reasongrant the exception

This is not a case where Dbwas safe, or even considerably safer, beloshuacted.
His allegednvestigative failures and failures to act did not turn a potential danger iatdeal
one. When Joshua’s investigation began Doe | was not in a safegblacea in actual danger
already. Further, there is no way of knowing what would or could have happened if Joshua
conducted his investigation differently. Accordingly, his conduct did not place her inrsg‘'wo
position” than she would have been if he had not acted (or acted) Be&haney489 U.S. at
201, 109 S. Ct. 998. Joshua had no constitutional duty to protect her, thus there is no clearly
established right and heestitled to qualified immunityMoreover, because her Due Process
Claim is based on Joshua’s actions, which this Court has found cannot form the basis of a
constitutional violation, summary judgment will be entered as to Doe I's DuesBroegm
againstHPD. Estate of Phillips v. City of Milwauke#&23 F.3d 586, 596-597 (7th Cir. 1997).

2. lllinois Domestic Violence Act

Doe | claims thatlefendantwiolated the lllinois Domestic Violence Act (“IDVA”),
which provides that when a law enforcement offiters reason to believe that a person has been
abused,” the officer “shall immediately use all reasonable means to preveet abtise.” 750
ILCS 60/304. The IDVA contains a specific immunity provision which providesatheat/
enforcement officer’s ans in enforcing the statute will not expose the officer or his employer
to liability unless the act is the result of willful and wanton misconduct. 750 ILC®%®0/
Defendantsargue that they are entitled to summary judgment because the statutecsraeft
obligation provision does not impose a “general, open-ended duty to protect,’Leitiegv.

Village ofPalating 232 Ill. 2d 349, 364 (2009). Doe | does not disputelthaeycontrols,
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rather she cdends thaher case is distinguishable becauskaney the investigation was
closed when the victim’s former boyfriend subsequently murdered her, and heilés Sase
was “never closed” until recently when Buchanan pled guilty to sexual aseavhy 2, 2013.
She also argues thae¢fendantsre liable for the alleged harm she suffered from Buchanan’s
1998 abuse because they failed to use reasonable means to prevent this abuse ah stegasti
of the investigation, and any steps that they did take “triggered” further dutiastoadBVA.
The Court is not persuaded by Doe I's arguments.

The Supreme Court of lllinois stated iraceythat the word “immediately” implies that
the officer at the scene cannot delay in implementing reasonable amehalsahat“the officer
IS in a position proximate to the victim that can allow the officer to take reasongiddcste
prevent further abuse.Lacey 232 Ill. 2d at 366. The court concluded that while the IDVA
assumes that at some point an officdl miake direct contact with the victim to carry out the
illustrative “reasonable steps,” listedtlre Act, “each of these reasonable steps is also of a
limited duration, indicating that the Act envisioned some discrete, limited involvememn by la
enforcenent officers and not an open-ended, general, or long-term duty to prdtecit’366-
67. Based on the record and the undisputed facts above, the Court finds that Joshua immediately
took reasonable steps to prevent further abuse when he was notified that Doe | hactumhsn s
assaulted by Buchanan. Doe | provides no authoritgdocontention that the initial steps that
Joshua took “triggered” any additional duties to protect beyond the immeskatanse required
by the Act. Hetrigger theory iontrary to the plain language of the Act as it “would create a
situation where once officers were aware of the potential for violence, thdg vemain liable
for the prevention of that violence for an indefinite period of timd."at 368. In any evat, the

Court finds thatherecord does not establish the willful or wanton conduct required for liability
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to attach. 750 ILCS 60/205. Accordingly, the Court finds deéndantsre entitled to
judgment as a matter of law.
Conclusion

For the foregoing reasons, defendantstion for summary judgment affirmingndrew
Joshua’s qualified immunitgefenseas to Does I, Il and Ill is grantedefendants’ motion for
summary judgment with respect@me I's Due Process and lllinois Domesfiolence Act

claims isaregranted.

SO ORDERED. W

SHARON JOHNSON COLEMAN
United States District Judge

DATED: May 7, 2015
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