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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CEQUENT PERFORMANCE )
PRODUCTSINC., )
Raintiff, ))
V. ; 14C 8457
LET'S GO AERO, INC., ))
Defendant. ))

MEMORANDUM OPINION AND ORDER

CHARLES P. KOCORAS, District Judge:

Plaintiff Cequent Performance Products, If€equent”) filed its Petition to
Compel Arbitration in this case on October 27, 2054eDkt. 1 That Petition seeks
to compel Defendant Let's Go Aero, Inc. (“LGA”) to arbitrate the declaratory
judgment, tort, and patentppyright, and trademark mfhgement claims that LGA
brought against Cequent in a Colorado district court action entidéd Go Aero,
Inc. v. Cequent Performance Prods., |ido. 14-cv-1600 (D. Cofiled June 6, 2014)
[hereinafter the “Colorado Action”], pursuato an arbitration mvision contained in
a Settlement Agreement between the pathes predated the Colorado Actioisee
Dkt. 1-4, § 23; Dkt. 15 in Case No. -t4-1600 (Second Amended Complaint or
“SAC” in the Colorado Action).For the reasons explashéelow, Cequent’s Petition
for Arbitration in this case (Dkt. 1) is grdl, this action is disissed, and Judgment

will be entered in favor of Cequent.
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BACKGROUND

The factual and procedalr background precaty Cequent's Petition to
Compel Arbitration in this ca&s and the instant Opinion dsging of that Petition, has
been lengthy and arduous. A fuller recongtis set out in two prior court decisions,
one issued by the districourt in the Colorado Actiontet's Go Aero, Inc. v.
Cequent Performance Prods., In@8 F. Supp. 3d 1363 (D. Col. 2015) [hereinafter
“Colorado Decisiofl—and one issued by the UnitedaBts Court of Appeals for the
Federal Circuit dismissing Cequent’s appeal of @worado Decision-Let's Go
Aero, Inc. v. Cequent Performance Prods., Im¢0. 2015-1308, -- Fed. App’X --,
2016 WL 827985 (Mar. 3, 2016) [hereinaftefeteral Circuit Decisiof]. For
present purposes, the followg background will suffice.

Cequent and LGA entered into a License Agreement in 2@¥:Dkt. 1-1.
That Agreement authorized Cequent to make and sell certain “cargo management and
towing products” in which LGA claimed paterights, including a “Silent Hitch Pin”
used to connect a vehicle to a towed objédt.at 1-6. In 2010, Cequent sued LGA in
a Colorado district court for breach of tharties’ 2008 Licens@greement and other
claims geeDkt. 1-2, at 11-20), and LGA counterclaimed for patent infringement and
unpaid royalties. SeeDkt. 1-3. The parties resolvatat lawsuit with a Settlement
Agreement in January 2012SeeDkt. 1-4. That Settlment Agreement (Dkt. 1-4)
terminated the parties’ 2008 License Agreatr(§ 1), allowed Cequent to “phase out”
25,792 silent-hitch pins th&equent had “in inventory an order” (f 2 and Ex. 1),

and contained the followinglaitration provision ( 23):
-2



23. Dispute Resolution. In ¢hevent of any dispute, claim,
guestion, or disagreement arising from or relating to this
Agreement or the breach thereof, the Parties shall use their best
efforts to settle the dispute, claiopjestion, or desgreement. To
this effect, they shaltonsult and negotiateith each other in
good faith and, recognizing tlemutual interests, attempt to
reach a just and equitable solutsatisfactory to botlparties. If
they do not reach such solutiorithin a period of 60 days, then,
upon notice by either party to thather, all disputes, claims,
guestions, or differences shall fieally settled by arbitration
administered by the AmericarArbitration Association in
accordance with the provisiorsd its Commercial Arbitration
Rules. Venue for the arbitrah proceedings shall be in
Chicago, lllinois, and the arbation shall be conducted by a
single neutral arbitrator.

LGA later sued Cequent in the Caddo Action in June 2014SeeDkt. 1-5.
The operative Second Amended Complamthat case asserts twelve claims: for
patent, trademark, and copyright infyament; declaratory judgment as to such
intellectual property rigis; and other tortsSeeDkt. 1-7. Cequent responded with a
Motion to Compel Arbitratia under the Federal Arbitration Act (“FAA”), 9 U.S.C.
8 1let seq.or to stay the action pursuant to BLL. § 3, contending that all of LGA’s
claims in the Second Amended Complaint wsubject to the arbétion provision in
the parties’ 2012 Settlement AgreemerfieeDkt. 1-8. LGA opposed Cequent's
motion, arguing that LGA’s claims were notbgect to the arbitration provision, and
that the Colorado court lacked jurisdictiom compel arbitration in the forum where
that provision requiredrbitration to be heldi.e., Chicago). SeeDkt. 1-9 (citing
Ansari v. Qwest Comm. Corpll4 F.3d 1214, 1219-20(th Cir. 2005) (“where the
parties agreed to arbitrate in a particdtaum only a district court in that forum has

authority to compel arbitratiomnder § 4” (citing 9 U.S.C. § 4)).
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Then the wheels came off. In October 2014, LGA sought and obtained an entry
of default against Cequent in the Coloradidion (because it had moved to compel
arbitration rather than answesgeDkt. 17, 1 4; and three ga later, Cequent filed its
Petition to Compel Arbitttion in this Court. SeeDkt. 1. That Petition represented
that Cequent would “ask the Colorado distdotirt to either stathe case pending this
Court’s resolution of this peitpn or to dismiss [the Colorado Action] for improper
venue.” Id. at § 33. In a reply brief fileth the Colorado action the same day,
Cequent did in fact ask the Colorado court to dismiss or stay the Colorado Action
pending this Court’s resolain of Cequent’s Petition foArbitration here, but added
that if the Colorado court believed “it halse authority to compel arbitration in
Chicago, lllinais, tlen it should do so.” Dkt. 37-5, at 2.

After being served with Cequent’s Patitiin this case, LGA moved to stay this
action, asserting that CequeniMotion to Compel Arbitratiom the Colorado Action
was “awaiting a ruling by the Colorado Dist Court,” that Cquent had “defaulted”
on LGA'’s claims in that litighon, and that Cequent’s dedain Colorado rendered its
Petition to Compel Arbitration in IllinoiSmoot.” Dkt. 17, 1 5-9. Given Cequent’s
default in Colorado on the very claims fwhich it was seeking to compel arbitration
in this case, and the Colorado courtshgi@g decision on Cequent's Motion to
Compel Arbitration in the Colorado Actiothis Court stayed ajproceedings in this
action on December 11, 2014SeeDkt. 21. The Colorado court then set aside
Cequent’s default seven weekselaon January 28, 2015See Colorado Decision

78 F. Supp. 3d at 1373-74.



At the same time, the Colorado cbumled on Cequent’'s Motion to Compel
Arbitration, finding six of LGA’s claims irthat case subject to arbitration under the
parties’ 2012 Settlement Agreement (becaigecourt concluded that they involved
or potentially involvedconduct prior to that Agreemg, and the remaining six claims
non-arbitrable.ld. at 1374-79. But the Colorado cbdeclined to compel arbitration
on any claims because, under the Tenth Circuit's decisioAnsari it lacked
jurisdiction to compel arbiétion in a different forum.ld. at 1379-80. It therefore
stayed proceedings on the claims it deteed to be arbitrablpending this Court’s
de novodetermination of their bitrability, and ordered daitional briefing on
whether to stay proceedings on the claineetermined to be non-arbitrabl&l.

Cequent appealed th€olorado Decision (solely as to the six claims the
Colorado court found non-arbitrable) to tGeurt of Appeals for the Federal Circuit,
which has appellate jurisdiction over appealsntérlocutory orders in patent cases.
28 U.S.C. 88 1292c)(1), 1295(a)(1). Bbe Federal Circuit dismissed Cequent’s
appeal because tl&olorado Decisiorwas not reviewable under 9 U.S.C. § 16(a)(1),
which authorizes immediate appeal oftagr orders relating to arbitrationSee
Federal Circuit Decision2016 WL 827985, at *1, 4-7The Federal Circuit explained
that it was precludeunder Tenth Circuit pcedent (specificallyansari which it was
obliged to follow on the point) from compelliraybitration on the appealed claims in
a forum outside of Colorag and since the Colorado wb had not yet ruled on
Cequent’'s request to stay proceedings on those claimsCaolmado Decision

provided no other order to review under 8§ 16(a)(d).
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Although the Federal Circuit's Opimodismissing Cequent’'s appeal did not
address the arbitrability of any of LGA’saiins in the Colorado Action, it did make
one point eminently clear. Both sides reprded to the Federal Circuit, and that
court acknowledged in its Opinion, that ti@surt (the Northern Birict of lllinois)
would review de novothe arbitrability ofall of LGA’s claims in the Colorado
Action—including the claims that the Coloradourt found to be &itrable and those
that it found to be non-arbitrable—LGA havifgp stated in its brief” in the Federal
Circuit, “waiving any preclusion.ld. at *4-5 (“both parties agree that the arbitrability
issue will be decided de novay the district court in linois”). Cequeat then sought
to lift the stay in this case to pave theywar such a determination (Dkt. 27); the
Colorado court “administratively closedfie Colorado Action “subject to re-opening
at the request of either party upon eitbempletion of arbitration proceedings or a
ruling that does not comparbitration” (Dkt. 64 in Case No. 14-cv-1600); and this
Court granted Cequent’'s motion to lift thaysin this case and tsa briefing schedule
on its Petition to Compel Arbitration (DK32), which the Court now addresses.

DISCUSSION

While LGA’s venue objection to Cequestarbitration Petition has now been
resolved, it continues to oppoasbitration of any of its aeims in the Colorado Action.
In addition to its argument that none of the claims are subject to the arbitration clause
in the parties’ 2012 Settlement AgreemieLGA now opposes arbitration on the
additional ground that “Cequot has, through its conduatjaived its right to compel

arbitration.” Dkt. 37, at 3This Court rejects both arguments.
-6 -



l. Waiver

LGA’s waiver argument reasons that “Cequent has waived its right to arbitrate
via several procedural choices made since the Petition was filed” that have “resulted
in a delay to this Court hearing the Pefiti which is inconsistent with a party’s
obligation to pursue its right tarbitrate with alldiligence.” Dkt.37, at 5-6. LGA
complains: “Despite knowing that the Colorado District Court and the Federal Circuit
were powerless to compel arbitration, Ceduigiayed the resolution of this Petition
by choosing to litigate in those forums, asfatained nothing asrasult, but two years
of delay.” Id. at 8. As LGA acknowledges, hower, “the essential question is
whether, based on the circumstances, the alleged defaulting party has acted
inconsistently with the right to arbitrate.” Id. at 7 (brackets omitted, emphasis by
LGA, quotingSt. Mary’s Med. Ctr. of Evansuvillénc. v. Disco Auminum Prods. Co.

969 F.2d 585, 588 (7th Cir. 1992)). Whilee procedural choes made by both sides
in this dispute certainly comibuted to some delay, th€ourt does not regard the
choices made by Cequent to have beerodnsistent with the ght to arbitrate.”

As to Cequent’'s motion to compel arhtion in the Colorado Action (despite
Tenth Circuit precedent holdjrnthat the Colorado court cauhot compel arbitration
in Chicago), Cequent pointsibthat the request was not iroper at the outset, since
(as the Federal Circuit acknowledget;A could have “simply waived its venue
objection to Cequent’'s Colorado motion,sties often do.” Dkt. 40, at 6ge also
Federal Circuit Decision2016 WL 827985, at *2 (“Thénsari rule can be waived

... but here Let’'s Go Aero invoked tAesarirule.”). Cequent further explains that it
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was required to maintaihat motion in Colorado even after LGA invoked tesari
rule, “because it needed the requested sthyitigation to peserve its right to
arbitrate.” Dkt. 40, at 6.That position was not unreasble. “While courts cannot
grant a 8 4 order to compalbitration unless &y sit in the same district as the
arbitration venue, a 8 3 ondé stay pending arbitrationas no such requirement.”
Kawasaki Heavy Indus. v. Bbardier Recreational Prods., Inc660 F.3d 988, 997
(7th Cir. 2011). Additionally, asoted above, once LGA had invoked thasarirule
and Cequent filed its Petition in this Cguit asked the Colorado court to stay the
Colorado Action or dismiss that case “iarproper venue,” Dkt. 43 in Case No. 14-
cv-1600, at 2, whit also was properSeeFaulkenberg v. CB Tax Franchise Sys., LP
637 F.3d 801, 8087¢th Cir. 2011) (motion to disiss for improper venue “is the
proper procedure to use when the arbitra@ause requires aitibation outside the
confines of the district court’s district”).

Nor does Cequent’'s appeal of th®lorado Decisionto the Federal Circuit
evidence a waiver of its righo arbitrate. Granted that thHéolorado Decision
provided no basis for appeal—as the Fat€ircuit correctly held—both because its
denial of Cequent’s motion to compebd#ration could not be reversed undersari
and because it did not rulg ¢nly set a briefing schedule) on Cequent’s request for a
stay of the appealed claim&ee Federal Circuit Decisigirederal Circuit Decision
2016 WL 827985, at *5-7. But while Cegnt’s arguments for appellate jurisdiction
proved incorrect, this Court does not regdrdm as “inconsistent with the right to

arbitrate”—in fact, quite the opposite. As even LGA acknowledges, Cequent urged
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the Federal Circuit (albeit incorrectly) that would be more efficient to decide” the
guestion of arbitrability in th context of that appeal (sinag appellate court “decides
the arbitrability questionle novg’ in any event), “rather than remanding to have the
lllinois district court decid€Cequent’s petition to compatbitration and then deciding
the arbitrability questioon an appeal from that order.” Dkt. 37-2, at 1; Dkt. 37, at 1
(quoting same). If anything, this pledemonstrated Cequent’s commitment to
arbitration by urgig a quicker route to that restilt.

Moreover, an additional basis for the FedeCircuit's conclusan that it lacked
appellate jurisdiction (becausay arbitrability opinion itrendered would be merely
“advisory”) was LGA’s agreement that “thebérability conclusion” of the Colorado
court lacked “any maclusive effect,” and that arbibéity was thus “subject to de
novo decision by'this Court. Id. at *6. Given that agreement, the Federal Circuit
concluded that even its vacatur of the Colorado court's determination of non-
arbitrability of the appealed claims “wouldysano discernible concrete legal effect.”
Id. at *5. That agreement thus paved the way for this Cadet'sovodetermination

of Cequent’'s Petition to Compel Artation—an event that LGA (not Cequent)

! Notably, this argument by Cequentaththe Federal Circuit might have
obviated a further appeal to that courtdsciding arbitrabilityduring Cequent’s last
appeal, rather than in an appeal from this Court’'s decision on the instant Petition,
assumed that an appeal of any such decision by this Court should be made to the
Federal Circuit, as opposed to the Seventhu@i But the Federal Circuit declined to
“address that question.'See Federal Circuit Decisigr2016 WL 827985, at *5 n.3
(“If this dispute continues,ml leads to a decision by thknois district court in the
action filed under the Arbitration Act, a ggi®n will arise about whether an appeal
will come to this court or to the Seventhr€iit. WWe merely note but do not address
that question.”). This Court similariyotes but does not address that question.
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successfully sought to stdijteen months earlier. To be clear, this Court does not
fault LGA for seeking a stay of this amt while Cequent was in default in the
Colorado Action, since the claims Cequsotight to arbitrate hefead been defaulted
there. Still, if LGA was anxius to have arbitrability deseéd as soon as possible,
nothing prevented it from seeking to liftathstay when the Colorado court set aside
Cequent’s default on Janua®g, 2015, and acceding to what it ultimately agreed
before the Federal Circuit—this Courtte novodetermination of arbitrability—
thereby avoiding a significarportion of the delay over which it now complains.
Under these circumstances, this Coujpects the notion that Cequent alone delayed
this Court’s ability toaddress the instant Rein, and that Cequent’s prior efforts to
have arbitrability decided even soonerthg Colorado court and the Federal Circuit
were “inconsistent witthe right to arbitrate.”

1. Arbitrability

Having concluded that Cegnt did not waive its rightio arbitration under the
parties’ 2012 Settlement Agreemt, the Court now turns the issue of whether that
Agreement requires arbitration of LGA'’s tiwe claims in the Colorado Action. Like
the Colorado court, this Court concludesttbmims 1, 2, 36, 10, and 12 in the
Colorado Action plainly raise issues “angifrom or relating to” that Agreement “or
the breach thereof,” as provided in its arbitration clauSelorado Decision78 F.

Supp. 3d at 1374-80. But inditon, this Court further amludes that the arbitration
clause also requires the Court to grant Cequent’s Petition as to the six claims that the

Colorado court found non-arbitrabléd.
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LGA opposes arbitration of any of itsagins in the Coloradaction, insisting
that the arbitration clause in the parties’ 2012 Settlement Agreement “deals
exclusively with disputes #t might occur in the parties’ performance of the
Settlement Agreement,” and that “the oiaiof the Colorado Lawsuit have nothing to
do with the Settlement Agreement obligatién®kt. 37, at 10-11. But even LGA
concedes that the Settlement Agreemdoived Cequent “to phasout its inventory”
of Silent Hitch Pin productsld. at 11-13. LGA’s Second Amended Complaint in the
Colorado action plainly raisdssues “arising from orelating to” that provision “or
the breach thereof” by alleging th&@equent “distributed infringing products,
including the Silent Hitch Pihafter “the termination of the License Agreement,” for
which LGA sues for patent infrgement and other claims.See e.g, Dkt. 1-7, 1 16
and Counts I-XII. In this Court’'s viewsince the parties’ kense Agreement was
terminated by their Settlement Agreement, and the Settlement Agreement gave
Cequent the right to sell at least somker8i Hitch Pin inventor thereafter, LGA’s
claims in the Colorado Action accusing Ceofie sales of SilenHitch Pins after
termination of the parties’ License Agment plainly arise from and relate to the
Settlement Agreement or the breach therawoil thus fall withinthe scope of its
arbitration provision.SeeDkt. 1-4, 1 1-2, 23.

Even the quantity allowed under the Settlement Agreement’'s “phase out” is
disputed on the face &fGA’'s Second Amended Complaint in the Colorado Action.
Although LGA’s Response tGequent’s Petition here omitsention of the quantity

of Silent Hitch Pins that Cequent was #at to “phase out” under the parties’
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Settlement Agreement, Exhibit 1 to that rAgment states (as the Federal Circuit
noted) that “Cequent [was] permitted to aooe selling some25,792 units of a
product called Silent Hitch Pins th&tequent already had in inventory.Federal
Circuit Decision 2016 WL 827985, at *1; Dkt. 1-4, 1 2 and Ex. 1. But LGA’s
Second Amended Complaint in the Colorado Action alleges “a permitted phase-out”
of only “approximately 23,300 Silent HhcPins” (Dkt. 1-7, § 25), an allegation
incorporated into each of its claimSeeCounts I-XIl. LGA’s claims in the Colorado
Action accusing Cequent’s sales and marikgtf Silent Hitch Pins after termination
of the parties’ License Agreement (at leads® and 11-12) thus raise issues regarding
the quantity of Silent Hitch Pins that @esnt was allowed to “phase out” under that
Agreement. Again, in this Court’s view,yasuch dispute is plainly one “arising from
or relating to” the Settlement Agreement “or the breach thereof,” and thus arbitrable.
LGA attempts to resist this cdosion by pointing tothe Settlement
Agreement’s “Limitation on Releases,” whiclatgs that the releases set out in that
Agreement “do not (and are not intendejl release or waive any claim, demand,
action or cause of actionising from the unlawful usef the other’s intellectual
property occurring after the Effective Date”tbe Settlement Agreement. Dkt. 37, at
9-10 (quoting Dkt. 1-4, 1 6). Accdrd) to LGA, this Limtation “unambiguously
manifests an intention to exclude entirélgm that agreement — including from the
later arbitration provision all disputes about the fututalawful use of each other’s
intellectual property.” Id. But as the Colorado courtkamwledged, LGA’s claims in

the Colorado Action are not limited to evempost-dating the parties’ Settlement
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Agreement.See Colorado Decision’8 F. Supp. 3d at 1373 {citing SAC, Dkt. 1-7,
19 7, 20, and claims 1-3, 6, 10, 12). Statinospective claims relate to both the 2012
Settlement Agreement and the 2008 LsmnAgreement (which the Settlement
Agreement terminated), if only because tmeguire a determinam of whether the
conduct at issue was permittedreleased under those Agreements.

Moreover, while the Settlement Agreent does preserve claims for future
“unlawful use of the other’s intellectual property¥.g, claims 9-10 in the Colorado
action, as well as otherghat reservation hardly disassociates the Settlement
Agreement or its arbitration clause frontkiclaims, since they, too, require reference
to that Agreement to determine whether they involve conduct (such as Cequent's
phase-out and/or related marketing) theds permissible undethat Agreement.
Indeed, even LGA concedes that the Settlet Agreement’s arbitration clause is not
limited to disputes ovepre-settlement condtjcand instead embaces “disputes that
might occur, post-settlement3eeDkt. 37, at 12. That cwession is required by the
clause’s plain reference thsputes “arising fronor relating to this Agreemermir the
breach thereof.” Dkt. 1-4, at 9 (emphaadded). Contrary to LGA’s contentions,
moreover, that language covers more than just “the parties’ performance of the
specificaffirmative obligations of the Settlement Agreement,” as LGA contenttk.
(emphasis added). By addressing disputarising from or relating to” that
Agreement, it also applies to disputes avghts under that Agreement (as opposed to
“affirmative obligations”), such as Cequits right to “phase odtits inventory of

Silent Hitch Pins which LGA challenges in the Colorado Action.
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The Settlement Agreement’s arbitration dauequires the parties to “use their
best efforts to settle” all such disputes. Ok#, § 23. And, importantly, if “they do
not reach such solution within a period ofd#ys, then upon notice by either party to
the other,all disputes, claims, questions, or differences shall be finally settled by
arbitration administered by themerican Arbitration Associatiom accordance with
the provisions of its Commercial Arbitration Rules.” Id. (emphasis added). Such
language is significant for both its bdth (“all disputes, claims, questions, or
differences”) and its incorporation of ehCommercial Arbitration Rules of the
American Arbitration Association (“AAA”).See Helferich Patent Licensing, LL&l
F. Supp. 3d 713, 719 (N.D. Ill. 2014) (wheyarties “agree to arpation pursuant to
the rules of the American Aitration Association’'they “incorporate the AAA’s rules
into the arbitration agreement”). RuleaY of the AAA’'s Commercial Rules provides
that “[tlhe arbitrator shall have the pow# rule on his or heown jurisdiction,
including any objectionsith respect to the existencecope, or validity of the
arbitration agreement or the arbitrability of any claim or counterclaim.” AAA,
Commercial Arbitration Rules  R-7(a) (emphasis added). Given this AAA
requirement that the arbitrator decide “thki@mability of any clam,” district courts in
this circuit (and courts of appeals in other gits, including the 1sd, 5th, 8th, 9th,
11th, and Federal Circuits) hagensistently held that eause requiring arbitration

according to AAA Rules requirdke arbitrator to resolve arbitrability dispufes.

?Seee.g, Allscripts Healthcare, LL&. Etransmedia Tech., Inc- F. Supp. 3d
--, 2016 WL 3027902, a¥ (N.D. Ill. May 27, 2016) (Six other circuits have directly
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Two of the circuit courts of appeals thegipear not to have yet addressed this
issue happen to be two of the three in wtlilad parties here have now litigated—the
Seventh and Tenth—although district dsuin both have adopted the “consensus
view” stated abov@. But this Court’s research fiaincovered one Seventh Circuit
decision stating in apparerdictum that a provision requiring arbitration “in
accordance with” AAA rules was “not broad enough to contipelconclusion that
arbitrability is itselfan arbitrable issue.”See Oblix, Inc. v. WinieckB74 F.3d 488,
490 (7th Cir. 2004). Hotwo reasons, however, this Court concludes hlix

suggests no likely departure by thes&ath Circuit from the “consensus view.”

addressed the question . . . with all concludirag such an incorporation qualifies as a
clear and unmistakable delegation of arbitigbquestions to the arbitrator. . . . The
court adopts the consensus viewCpoks v. Hertz CorpNo. 3:15-CV-0652, 2016
WL 3022403, at *4 (S.D. Ill. Apr. 29, 2016) (“By agreeing to have the AAA’s rules
govern the parties’ arbitration, they aksgreed to leave the isswf whether Cooks’s
claims belong in arbitration to an arbitrator.” (citing casds¢lferich, 51 F. Supp. 3d

at 720 (“other courts in this District haagreed with the various appellate courts in
other circuits and come to the saamnclusion” (collecting cases)).

*Seee.g, Allscripts 2016 WL 3027902, a# (“As far as the court can tell, the
Seventh Circuit has never decided whethearditration agreenmd’s incorporation of
the AAA’s Rules qualifies as a ‘cleam@ unmistakable’ agreeamt to arbitrate
arbitrability.”); Getzelman v. Trus@ave Holdings, In¢.No. 13-cv-02987, 2014 WL
3809736, at *3 (D. Col. Augl, 2014) (“[T]he seven ciuits that have explicitly
addressed this question have held that thems adoption of these rules presents
clear and unmistakable evidence that theigmragreed to arbitrate arbitrability.”
(quoting and citing cased).S. ex rel. Beauchamp v. Academi Training Ctr.,, INO.
2013 WL 1332028, at *5 ann. 18 (E.D. Va. Mar. 292013) (“Although the Tenth
Circuit has arguably held to the contranglase reading of thatecision suggests that
the court considered the breadth of theiteation clause, but did not explicitly
consider or address whether incorporabbthe AAA CommerciaRules satisfied the
‘clear and unmistakable’ test. . . . Thus, ih@ surprising that seral district courts
within the Tenth Circuihave held that the ingooration of the AAA Commercial
rules satisfies the ‘clear and unmistialea test” (citing cases and discussiRgey
Mfg. Co., Inc. v. Anchor Glass Container Corps7 F.3d 775, 780 (10th Cir. 1998))).
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First, Oblix was decided before the Supreme Court’s decisioRr@ston V.
Ferrer, 552 U.S. 346 (2008). Preston also involved an ditration clause that
provided for “arbitration in accordance witihe AAA rules,” which the Court took to
be an “incorporation” of those rules into the arbitration clauge.at 362. “One of
those rules states that ‘the arbitrator khave the power to determine the existence or
validity of a contract of which aarbitration clause forms a part.d. (qQuoting AAA,
Commercial Arbitration Rules § R-7(b)). TheestonCourt held that the arbitration
clause’s incorporation of ik AAA Rule (by requiring arbration “in accordance with
the AAA rules”) in turn required the arhatior to determine cdract validity issues
pursuant to AAA Rule 7(b)despite a choice-of-law @vision in the agreement
containing the arbitration alise that otherwise would V& required such validity
issues to be decided by the Labor Commissiomgrat 362-63. In other words, the
arbitration clause’s “adoption” of AAA rules “superseded” the choice-of-law
provision and required the arbitrator to decide validity issigksat 349-50, 363.

Although Prestoninvolved AAA Rule 7(b), rather than Rule 7(a), the analysis
and outcome should be the same. That isre¢jgirement in the clause at issue here
of arbitration “in accordance with” the AAA’Commercial Arbitration Rules (Dkt. 1-
4, 1 23) serves to adopha incorporate AAA Rule 7(anto that clause, and thus
requires the arbitrator to decide the issagdressed by that Rule, namely arbitrability.
For this reason alone, this Court cam®s that the Seventh Circuit would likely
concur with the many other circuit caosirof appeals that have so hel@ee supra

notes 2-3 and accompanying tex8ut there is also anotheeason that the Seventh
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Circuit’'s decision inOblix suggests no contrary resultr&e-the arbitration clause at
issue also states outright thall“disputes, claims, questions, or differences shall be
finally settled by arbitration administerég the American Arbittion Association in
accordance with the provisions of {Bmmercial Arbitration Rules.”ld. (emphasis
added). In this Court’s view, “all digges” includes arbiability disputes.

In Oblix, by contrast, the arbitration agreement addressed “disputes about
compensation” and “controx&@es ‘arising out of or relating to’ the employment
agreement” at issue. 374 F.3d at 490hil&/the court considereithis to be “a broad
arbitration agreement,” it was “not bebaenough to compel the conclusion that
arbitrability is itselfan arbitrable issue.”ld. But here, the arbitration clause first

requires the parties to “use their best effdat settle” “any disputeslaim, question, or
disagreement arising from or relating to tAigreement or the breach thereof.” Dkt.
1-4, 1 23. As explained above, thiout concludes that this broad language
embraces all of LGA’s claims in th€olorado Action. But the clauskirther
provides: “If they do noteach such solution . .all disputes, claims, questions, or
differences shall be finally settled by arbitiah administered by the American
Arbitration Association in accordanceitiv the provisions of its Commercial
Arbitration Rules.” Id. (emphasis added). Such laage not only incorporates the
AAA’s Commercial Rules, it doeso as to “all disputes,” aluding arbitrability. For
that reason as well, the Court concludes #iabf LGA’s claims are subject to the

arbitration clause, with tharbitrator to detenine any remaining dmited arbitrability

iIssues as required under Rule 7(ajhaef AAA’s Commercial Arbitration Rules.
-17 -



CONCLUSION

For the foregoing reasons, Petitionéequent Performance Products, Inc.’s
Petition to Compel Arbitration [1] is granted iiis entirety; the in-court ruling set for
August 2, 2016, is strickeend no appearance shall be made; this action is dismissed;

and Judgment will be entered in favor of Cequent.

Dated: July 28, 2016 Charles P. Kocoras
UnitedState<District Judge
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