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jctcuuogpv0" " Rnckpvkhhu" kfgpvkh{" eqornckpvu" vjcv" ygtg" ocfg" vq" Fghgpfcpv" dwv" vjcv" ygtg" pgxgt"

fqewogpvgf" kp" FghgpfcpvÓu" tgeqtfu0" " ]545." cv" 62/640_" " Rnckpvkhhu" cnuq" eqpvgpf" vjcv" Fghgpfcpv"
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4235Ïjg"ycu"vqnf"d{"ncdqt"tgncvkqpu"tgrtgugpvcvkxg"Pcvcnkg"Fcjtkpigt"vjcv"yqogp"pggfgf"vq"ftqr"
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fgpkgu"vjku."vjgtg"ku"eqphnkevkpi"vguvkoqp{"qp"vjg"kuuwg0" " "

Rnckpvkhhu"hwtvjgt"eqpvgpf"vjcv"ugxgtcn"yqogp"jcxg"dggp"tgvcnkcvgf"cickpuv"d{"eq/yqtmgtu"

cpf"uwrgtxkuqtu"hqt"eqornckpkpi"cdqwv"ugzwcn"jctcuuogpv."cu"ygnn"cu"tglgevkpi"ugzwcn"cfxcpegu"qh"

ocng" uwrgtxkuqtu0" " ]545." 6:/6;0_" " Hqt" gzcorng."yjgp"pcogf"Rnckpvkhh"Octkc"Rtkeg" eqornckpgf"

cdqwv"ugzwcn"jctcuuogpv"vq"Eqd{"Oknngpfgt."jg"vqnf"jgt"vq"Ðdtkpi"]jgt_"rtgvv{"nkruÑ"vq"jku"qhhkeg"vq"

fkuewuu"jgt"eqornckpv"cpf" vjtgcvgpgf" vjcv"jg"yqwnf"rwv"jgt"qp"c"yqtug"ujkhv" kh" ujg"fkf"pqv"iq0" "

]547/44"*Rtkeg"Fgr0"Vt0+."cv"350_"
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Vjku"cnngigf"okueqpfwev"qeewttgf"cv"FghgpfcpvÓu"Ejkeciq"Cuugodn{"Rncpv"cpf"Uvcorkpi"

Rncpv." dqvj" qh"yjkej" ctg"ocuukxg" kp" uk¦g0" " Vjg"Cuugodn{" Rncpv" jcu" hqwt" uvcpfcnqpg" dwknfkpiu"

vqvcnkpi"oqtg"vjcp"4.:35.482"uswctg"hggv"qp"335"cetgu0" " ]57:."cv"38/39="ugg"cnuq"Hqtf"Oqvqt"Eq0."

Rncpv" FgvcknÏEjkeciq" Cuugodn{" Rncpv." cxckncdng" cv"
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Cwiwuv"43."423;+0_" " C"ukping"xgjkeng"vtcxgnu"tqwijn{"807"okngu"htqo"vjg"uvctv"qh"vjg"rtqfwevkqp"

e{eng"vq"vjg"gpf0" " ]57:/32"*Fgh0Óu"Gz0"4+."cv"3:."̨"3:0_" " Ukpeg"4234."vjg"Cuugodn{"Rncpv"jcu"twp"
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Cuugodn{"Rnckpv"cnuq"jcu"hkxg"igpgtcn"rtqfwevkqp"ctgcuÏdqf{."rckpv."hkpcn."swcnkv{."cpf"ocvgtkcn"

rncppkpi"(" nqikuvkeu" *OR(N+Ïgcej"qh"yjkej" ku"qxgtuggp"d{" kvu"qyp"ctgc"ocpcigt0" " ]57:/320"
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vtwg0" " Ugg"Szabo v. Bridgeport Machs., Inc.."46;"H05f"894."898/99"*9vj"Ekt0"4223+0" " Tcvjgt."dghqtg"

kv"cnnqyu"c"ecug"vq"rtqeggf"cu"c"encuu"cevkqp."vjg"Eqwtv"Ðujqwnf"ocmg"yjcvgxgt"hcevwcn"cpf"ngicn"

kpswktkgu" ctg"pgeguuct{"wpfgt"Twng"450Ñ" " Id0" cv"8980" " ÐC"rctv{" uggmkpi"encuu" egtvkhkecvkqp"owuv"

chhktocvkxgn{"fgoqpuvtcvg"jku"eqornkcpeg"ykvj"vjg"TwngÏvjcv"ku."jg"owuv"dg"rtgrctgf"vq"rtqxg"vjcv"

vjgtg"ctg"in fact"uwhhkekgpvn{"pwogtqwu"rctvkgu."eqooqp"swguvkqpu"qh"ncy"qt"hcev."gve0Ñ" "Wal-Mart 

Stores, Inc. v. Dukes."786"W0U0"55:."572"*4233+0" " Dwv"vjg"ujqykpi"pggf"pqv"dg"Ðvq"c"fgitgg"qh"
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cduqnwvg" egtvckpv{0" " Kv" ku" uwhhkekgpv" kh" gcej" fkurwvgf" tgswktgogpv" jcu" dggp" rtqxgp" d{" c"

rtgrqpfgtcpeg"qh"gxkfgpeg0Ñ" "Messner."88;"H05f"cv":33"*ekvcvkqp"qokvvgf+0" " Vjg"Eqwtv"gzgtekugu"

dtqcf"fkuetgvkqp"kp"fgvgtokpkpi"yjgvjgt"encuu"egtvkhkecvkqp"ku"crrtqrtkcvg"ikxgp"vjg"rctvkewnct"hcevu"

qh"vjg"ecug0" "Keele v. Wexler."36;"H05f"7:;."7;4"*9vj"Ekt0"3;;:+0"

KKK0" Cpcn{uku"

Rnckpvkhhu" jcxg" oqxgf" hqt" encuu" egtvkhkecvkqp" qp" vjgkt" Vkvng" XKK" ugzwcn" jctcuuogpv" cpf"

jquvkng"yqtm"gpxktqpogpv"enckou0" " Urgekhkecnn{."Rnckpvkhhu"rtqrqug"vjcv"vjg"encuu"dg"fghkpgf"cu<"

Cnn"yqogp"yqtmkpi"cv"vjg"Hqtf"Ejkeciq"Cuugodn{"Rncpv"cpf"Ejkeciq"Uvcorkpi"
Rncpv"htqo"Lcpwct{"4234"vq"rtgugpv0" " "
"

]53:."cv"̨̨"5."70_" " Vjg"rctvkgu"fq"pqv"fkurwvg"vjcv"RnckpvkhhuÓ"rtqrqugf"encuu"ucvkuhkgu"Twng"45*c+Óu"

pwogtqukv{" tgswktgogpv" qt"Twng" 45Óu" kornkekv" cuegtvckpcdknkv{" tgswktgogpv0" " Fghgpfcpv" ctiwgu."

jqygxgt." vjcv" Rnckpvkhhu" hckn" vq" ucvkuh{" Twng" 45*c+Óu" eqooqpcnkv{." v{rkecnkv{." cpf" cfgswce{"

tgswktgogpvu0" " Fghgpfcpv" hwtvjgt" ctiwgu" vjcv" Rnckpvkhhu" ecppqv" ucvkuh{" vjg" tgswktgogpvu" qh" cp{"

Twng"45*d+"uwdugevkqp0" " Vjg"Eqwtv"cfftguugu"gcej"qh"vjgug"ctiwogpvu"kp"vwtp0" " Dghqtg"fqkpi"uq."

jqygxgt." vjg" Eqwtv" cfftguugu" vjg" rgpfkpi" oqvkqpu" vq" gzenwfg" gzrgtv" vguvkoqp{0" " Beaton v. 

SpeedyPC Software.";29"H05f"323:."3249"*9vj"Ekt0"423:+"*gzrnckpkpi"vjcv"vjg"fkuvtkev"eqwtv"ÐÒowuv"

eqpenwukxgn{"twng"qp"cp{"ejcnngpig"vq"vjg"gzrgtvÓu"swcnkhkecvkqpu"qt"uwdokuukqpu"rtkqt"vq"twnkpi"qp"c"

encuu"egtvkhkecvkqp"oqvkqp.Ó" kh" vjg"ÒgzrgtvÓu"tgrqtv"qt" vguvkoqp{"ku"etkvkecn" vq"encuu"egtvkhkecvkqpÓÑ"

*swqvkpi"Am. Honda Motor Co., Inc. v. Allen."822"H05f":35.":36/37"*9vj"Ekt0"4232++0"

C0" Daubert"Oqvkqpu" "

Dghqtg"vjg"Eqwtv"ctg"vjg"rctvkguÓ"oqvkqpu"]574="592_"vq"gzenwfg"gzrgtv"vguvkoqp{0" " Hgfgtcn"

Twng" qh" Gxkfgpeg" 924" cpf" vjg" Uwrtgog" EqwtvÓu" fgekukqp" kp" Daubert v. Merrell Dow 

Pharmaceuticals, Inc.."72;"W0U0"79;"*3;;5+."rtqxkfg"vjg"ngicn"htcogyqtm"hqt"vjg"cfokuukdknkv{"qh"

gzrgtv" vguvkoqp{0" " Ugg"Bielskis v. Louisville Ladder, Inc.." 885" H05f" ::9." :;5" *9vj"Ekt0" 4233+="
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United States v. Pansier."798"H05f"948."959"*9vj"Ekt0"422;+0" " Twng"924"tgswktgu"vjcv"vjg"fkuvtkev"

lwfig"cev"cu"c"ÐÒicvg/mggrgtÓ"yjq"fgvgtokpgu"yjgvjgt"rtqhhgtgf"gzrgtv"vguvkoqp{"ku"tgnkcdng"cpf"

tgngxcpv"dghqtg"ceegrvkpi"c"ykvpguu"cu"cp"gzrgtv0Ñ" "Winters v. Fru-Con Inc.."6;:"H05f"956."963/64"

*9vj"Ekt0"4229+"*swqvkpi"Autotech Tech. Ltd. P’ship v. Automationdirect.com."693"H05f"967."96;"

*9vj"Ekt0" 4228++=" ugg" cnuq"Kumho Tire Co., Ltd. v. Carmichael." 748"W0U0" 359." 369/6;" *3;;;+="

Daubert."72;"W0U0"cv"7:;0"

Kp" tgxkgykpi" c" oqvkqp" vq" gzenwfg" vguvkoqp{" wpfgt" Twng" 924." vjg" fkuvtkev" eqwtv" owuv"

Ðcuegtvckp"yjgvjgt"vjg"gzrgtv"ku"swcnkhkgf."yjgvjgt"jku"qt"jgt"ogvjqfqnqi{"ku"uekgpvkhkecnn{"tgnkcdng."

cpf"yjgvjgt"vjg"vguvkoqp{"yknn"Òcuukuv"vjg"vtkgt"qh"hcev"vq"wpfgtuvcpf"vjg"gxkfgpeg"qt"vq"fgvgtokpg"c"

hcev"kp"kuuwg0ÓÑ" "Bielskis."885"H05f"cv":;5/;6"*swqvkpi"Hgf0"T0"Gxkf0"924+="ugg"cnuq"Myers v. Ill. 

Cent. R.R. Co.."84;"H05f"85;."866"*9vj"Ekt0"4232+"*qwvnkpkpi"vjg"Ðvjtgg/uvgr"cpcn{ukuÑ"hqt"cuuguukpi"

vjg" cfokuukdknkv{" qh" gzrgtv" vguvkoqp{+0" ÐVjg" rtqrqpgpv" qh" vjg" gzrgtv" dgctu" vjg" dwtfgp" qh"

fgoqpuvtcvkpi"vjcv"vjg"gzrgtvÓu"vguvkoqp{"yqwnf"ucvkuh{"vjg"Daubert uvcpfctf0Ñ" "Lewis v. CITGO 

Petroleum Corp.." 783" H05f" 8;:." 927" *9vj" Ekt0" 422;+0" " Fkuvtkev" lwfigu" rquuguu" eqpukfgtcdng"

fkuetgvkqp"kp"fgcnkpi"ykvj"gzrgtv"vguvkoqp{0" "Carroll v. Otis Elevator Co..":;8"H04f"432."434"*9vj"

Ekt0"3;;2+="ugg"cnuq"Gen. Elec. Co. v. Joiner."744"W0U0"358."363/65"*3;;9+"*jqnfkpi"vjcv"cdwug"qh"

fkuetgvkqp" uvcpfctf" crrnkgu" kp" tgxkgykpi" fkuvtkev" eqwtv" twnkpiu" qp" cfokuukdknkv{" qh" rtqrqugf"

Twng"924"qrkpkqp"vguvkoqp{+0"

Fghgpfcpv" jcu" oqxgf" vq" gzenwfg" vjg" gzrgtv" vguvkoqp{" qh" RnckpvkhhuÓ" gzrgtv" ykvpguu"

Ft0"Nqwkug" Hkv¦igtcnf0" " ]5740_" " Rnckpvkhhu" jcxg" oqxgf" vq" gzenwfg" vjg" gzrgtv" vguvkoqp{" qh"

FghgpfcpvÓu" tgdwvvcn" gzrgtv" ykvpguuguÏuqekcn" ru{ejqnqikuv" cpf" ncy" rtqhguuqt" Ft0" Itgiqt{"

Okvejgnn."L0F0."Rj0F0."cpf"ru{ejkcvtkuv"Ft0"Nk¦c"Iqnf."O0F0" " ]5920_" " "
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" i. Dr. Louise Fitzgerald 

Kp" vjgkt" oqvkqp" hqt" encuu" egtvkhkecvkqp." Rnckpvkhhu" tgn{" kp" rctv" qp" vjg" gzrgtv" tgrqtv" qh"

Ft0"Nqwkug"Hkv¦igtcnf."yjq"Rnckpvkhhu"eqpvgpf" ku"Ðjkijn{" tgictfgf" kp" vjg" hkgnf"qh"ru{ejqnqi{"cu"

gzrgtv"qp"uqekcn"ru{ejqnqi{Ñ"hqewukpi"qp"Ðkuuwgu"tgictfkpi"igpfgt"cpf"yqogpÓu"uvwfkgu0Ñ" " ]595."

cv"30_" " Ft0"Hkv¦igtcnf"rwtrqtvu"vq"itqwpf"jgt"qrkpkqpu"kp"vjg"uqekcn"htcogyqtm"ogvjqfqnqi{0" " ]577"

*Hkv¦igtcnf"Fgr0" Vt0+." cv" 4220_" " Fghgpfcpv" tgeqipk¦gu" Ft0" Hkv¦igtcnf" cu" cp" gzrgtv" kp" jgt" hkgnf"

urgekcnk¦kpi" kp" ugzwcn"jctcuuogpv0" " Jqygxgt."Fghgpfcpv"ctiwgu" vjcv"Ft0"Hkv¦igtcnfÓu" vguvkoqp{"

ujqwnf"dg"gzenwfgf"dgecwug"kv" ku"pqv"cevwcnn{"dcugf"qp"vjg"Ðuqekcn"htcogyqtmÑ"ogvjqf"vjcv"ujg"

rwtrqtvu"vq"wug."qt"qp"cp{"qvjgt"tgnkcdng"uekgpvkhke"ogvjqf0" " Urgekhkecnn{."Fghgpfcpv"ctiwgu"vjcv"

Ð]c_" rtqrgt" uqekcn" htcogyqtm" tgrqtv" uwooctk¦gu" igpgtcn" tgugctej" kp" c" uwdlgev/ocvvgt" ctgc" cpf"

rtqxkfgu"eqpvgzv"hqt"vjg"fact-finder"vq"kpvgtrtgv"ecug/urgekhke"gxkfgpegÑ"]575."cv"33/34_Ïcpf"fqgu"

pqv"crrn{"vjg"tgugctej"vq"vjg"hcevu"qh"vjg"ecug0" " Id0"cv"34"*Ð]C_"xcnkf"uqekcn"htcogyqtm"qrkpkqp"oc{"

Òpqv" vgnn" vjg" lwt{"yjcv" vq"fgekfg"kp"cp{"ikxgp"ecugÓÏqpn{"Òyjcv" vq"eqpukfgt0ÓÑ"*swqvkpi"Tuli v. 

Brigham & Women’s Hosp., Inc.." 7;4" H0" Uwrr0" 4f" 42:." 433" *F0"Ocuu0" 422;++0" " Dgecwug" Ft0"

Hkv¦igtcnf"uggmu"vq"vgnn"vjg"lwt{"yjcv"vq"fgekfg"kp"vjku"ecugÏceeqtfkpi"vq"FghgpfcpvÏjgt"qrkpkqp"

hcknu" vq" rtqrgtn{" crrn{" vjg" uqekcn" htcogyqtm" ogvjqfqnqi{0" " Fghgpfcpv" cnuq" ctiwgu" vjcv" Ft0"

Hkv¦igtcnfÓu"qrkpkqpu"yknn"pqv"cuukuv"vjg"vtkgt"qh"hcev0" " Vjwu."cnvjqwij"Fghgpfcpv"fqgu"pqv"fkurwvg"

Ft0"Hkv¦igtcnfÓu"swcnkhkecvkqpu"cv"vjg"hktuv"uvgr"qh"vjg"Twng"9241Daubert"cpcn{uku."Fghgpfcpv"ctiwgu"

vjcv"Ft0"Hkv¦igtcnfÓu"qrkpkqpu"fq"pqv"ucvkuh{"vjg"ugeqpf"cpf"vjktf"uvgru"qh"vjg"cpcn{uku0" " "

Rnckpvkhhu" cuugtv" vjcv" ÐFt0" Hkv¦igtcnf" jcu" wugf" ogvjqfu" cpf" tgnkgf" qp" eqpegrvu" cpf"

kphqtocvkqp"igpgtcnn{" ceegrvgf" cu" tgnkcdng"d{"qvjgt" gzrgtvu" kp"jgt" hkgnf",","," vq" hqtowncvg"jgt"

qrkpkqpu"vjcv"kh"vjg"gxkfgpeg"cpf"fcvc"qp"vjg"yjqng"*fqewogpvu"rtqfwegf"kp"fkueqxgt{"cpf"ykvpguu"

uvcvgogpvu" cpf"fgrqukvkqpu+" ctg" vtwg." c" eqooqp"swguvkqp" vjcv" cp"qdlgevkxgn{"jquvkng"yqtmrnceg"
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gpxktqpogpv"gzkuvu."cpf"c"eqooqp."ogcpkpihwn" kplwpevkxg"tgogf{"ku"tgswktgf"vq"ocmg"kv"uvqr0Ñ" "

]595."cv"50_" " Urgekhkecnn{."Rnckpvkhhu"rtqxkfg" vjg" hqnnqykpi"qxgtxkgy"qh" vjg"qrkpkqpu"qhhgtgf"d{"

Ft0"Hkv¦igtcnf<"

30" Vjg"Ejkeciq"Hqtf"Rncpvu."dqvj"ECR"cpf"EUR."gzjkdkv"jkij"ngxgnu"qh"gxgt{"kpfkecvqt"qh"
tkum"hqt"jctcuuogpv"mpqyp"vq"uqekcn"uekgpeg0"
"

40" Vjg"yqtmkpi"gpxktqpogpv"cv"vjg"Ejkeciq"Hqtf"Rncpvu"*ECR"cpf"EUR+"crrgctu"vq"dg"
rgtogcvgf"ykvj"ugzwcn"jctcuuogpv"qh"vjg"itquuguv."winkguv."cpf"oquv"fgitcfkpi"mkpf0"
,","," vjg" jctcuuogpv" ku" uq" rgtxcukxg" cu" vq" jcxg" kpgxkvcdn{" gzrqugf" gxgt{" hgocng"
gornq{gg"qh"vjg"rncpvu."vq"c"itgcvgt"qt"nguugt"fgitgg0" " Cv"vjg"xgt{"ngcuv."gxgt{"hgocng"
gornq{gg"yqtmu"kp"cp"gpxktqpogpv"kp"yjkej"yqogp."ugz."cpf"ugzwcnkv{"ctg"kpuwnvgf"
cpf"fgitcfgf"cu"c"ocvvgt"qh"eqwtug0" " Vjgug"gxgpvu"ctg"pgkvjgt"tcpfqo." kuqncvgf."pqt"
wpkswg."dwv"tcvjgt"eqpuvkvwvg"vjg"yctr"cpf"yqqh"qh"gxgt{fc{"nkhg"kp"vjg"rncpv0"
"

50" Fghgpfcpv"ku"cyctg"qh"vjku"ukvwcvkqp"cpf"jcu"dggp"ukpeg"cv"ngcuv"4234"cpf"jcu"ejqugp"vq"
kipqtg."qduewtg."fqyprnc{"cpf"qvjgtykug"hckngf"vq"vcmg"ku"qdnkicvkqpu"ugtkqwun{0"
"

60" Vjgtg"ku"cp"wtigpv"pggf"hqt"eqortgjgpukxg."nqpi/vgto."oqpkvqtgf"kpvgtxgpvkqpu"kp"vjg"
Rncpvu" ykvj" vjg" cko" qh" ejcpikpi" dgjcxkqt." dgjcxkqtcn" eqpvkpigpekgu." gornq{gg"
rgtegrvkqpu."ocpcigogpv"cvvkvwfgu."cpf" vjg"gpvktg"qticpk¦cvkqpcn"enkocvg0" " Cp{vjkpi"
nguu" eqpuvkvwvgu" c"ycuvg" qh" vkog" cpf" tguqwtegu." cu"ygnn" cu" c" vjtgcv" vq" qticpk¦cvkqpcn"
tgrwvcvkqp" cpf" iqqf" yknn." cpfÏoquv" korqtvcpvn{Ïyqtmgt" ru{ejqnqikecn" jgcnvj."
rj{ukecn"uchgv{."cpf"qxgtcnn"ygnndgkpi0"
"

]595."cv"50_" " "

Vjg" Eqwtv" hktuv" yknn" cfftguu" Twng" 924Óu" tgnkcdknkv{" tgswktgogpv0" " ÐTwng" 924" ycu"

uwduvcpvkcnn{"tgxkugf"kp"4222"vq"chhkto"vjg"vtkcn"eqwtvÓu"tqng"cu"icvgmggrgt"cpf"rtqxkfg"uqog"igpgtcn"

uvcpfctfu"vjcv"vjg"vtkcn"eqwtv"owuv"wug"vq"cuuguu"vjg"tgnkcdknkv{"cpf"jgnrhwnpguu"qh"rtqhhgtgf"gzrgtv"

vguvkoqp{0Ñ" "Lees v. Carthage Coll.." 936"H05f"738." 743/44" *9vj"Ekt0" 4235+" *kpvgtpcn" swqvcvkqp"

octmu."ekvcvkqpu."cpf"cnvgtcvkqpu"qokvvgf+="ugg"cnuq"United States v. Parra."624"H05f"974."97:"*9vj"

Ekt04227+"*ÐCv"vjku"rqkpv."Twng"924"jcu"uwrgtugfgf"Daubert."dwv"vjg"uvcpfctf"qh"tgxkgy"vjcv"ycu"

guvcdnkujgf"hqt"Daubert"ejcnngpigu"ku"uvknn"crrtqrtkcvg0Ñ+0" " Kp"qtfgt"vq"gxcnwcvg"vjg"tgnkcdknkv{"qh"cp"

gzrgtvÓu"vguvkoqp{."eqwtvu"ujqwnf"vjg"hqnnqykpi"hcevqtu<"Ð*3+"yjgvjgt"vjg"rtqhhgtgf"vjgqt{"ecp"dg"
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cpf"jcu"dggp"vguvgf="*4+"yjgvjgt" vjg"vjgqt{"jcu"dggp"uwdlgevgf"vq"rggt"tgxkgy="*5+"yjgvjgt" vjg"

vjgqt{"jcu"dggp"gxcnwcvgf"kp"nkijv"qh"rqvgpvkcn"tcvgu"qh"gttqt="cpf"*6+"yjgvjgt"vjg"vjgqt{"jcu"dggp"

ceegrvgf"kp"vjg"tgngxcpv"uekgpvkhke"eqoowpkv{0Ñ" "Gopalratnam v. Hewlett-Packard Co..":99"H05f"

993."99;"*9vj"Ekt0"4239+"*swqvkpi"Krik v. Exxon Mobil Corp..":92"H05f"88;."896"*9vj"Ekt0"4239++"

*kpvgtpcn"swqvcvkqp"octmu"qokvvgf+0" " ÐKp"cffkvkqp."vjg"Twng"924"cfxkuqt{"eqookvvggÓu"pqvg"vq"vjg"

4222" cogpfogpv" qwvnkpgu" qvjgt" dgpejoctmu" tgngxcpv" kp" cuuguukpi" cp" gzrgtvÓu" tgnkcdknkv{<"

*7+"yjgvjgt" Òockpvgpcpeg" uvcpfctfu" cpf" eqpvtqnuÓ" gzkuv=" *8+" yjgvjgt" vjg" vguvkoqp{" tgncvgu" vq"

Òocvvgtu"itqykpi"pcvwtcnn{"cpf"fktgevn{"qwv"qh"tgugctej"vjg{"jcxg"eqpfwevgf"kpfgrgpfgpv"qh"vjg"

nkvkicvkqp.Ó" qt" fgxgnqrgf" Ògzrtguun{" hqt" rwtrqugu" qh" vguvkh{kpiÓ=" *9+" Ò]y_jgvjgt" vjg" gzrgtv" jcu"

wplwuvkhkcdn{"gzvtcrqncvgf"htqo"cp"ceegrvgf"rtgokug"vq"cp"wphqwpfgf"eqpenwukqpÓ="*:+"Ò]y_jgvjgt"

vjg" gzrgtv" jcu" cfgswcvgn{" ceeqwpvgf" hqt" qdxkqwu" cnvgtpcvkxg" gzrncpcvkqpuÓ=" *;+" Ò]y_jgvjgt" vjg"

gzrgtv"ku"dgkpi"cu"ectghwn"cu"jg"yqwnf"dg"kp"jku"tgiwnct"rtqhguukqpcn"yqtm"qwvukfg"jku"rckf"nkvkicvkqp"

eqpuwnvkpiÓ="cpf"*32+"Ò]y_jgvjgt" vjg"hkgnf"qh"gzrgtvkug"enckogf"d{"vjg"gzrgtv" ku"mpqyp"vq"tgcej"

tgnkcdng"tguwnvu"hqt"vjg"v{rg"qh"qrkpkqp"vjg"gzrgtv"yqwnf"ikxg0ÓÑ" " Id0"*ekvcvkqp"qokvvgf+0" " "

ÐKorqtvcpvn{." vjku" nkuv" ku" pgkvjgt" gzjcwuvkxg" pqt"ocpfcvqt{0Ñ" " Id0" *swqvkpi"C.W. ex rel. 

Wood v. Textron, Inc.." :29"H05f":49." :57" *9vj"Ekt0" 4237++" *kpvgtpcn" swqvcvkqp"octmu"qokvvgf+0" "

Dgecwug"Ðvjgtg"ctg"ocp{"fkhhgtgpv"mkpfu"qh"gzrgtvu."cpf"ocp{"fkhhgtgpv"mkpfu"qh"gzrgtvkug.Ñ"Kumho 

Tire Co. v. Carmichael." 748" W0U0" 359." 372" *3;;;+." vjg" vguv" hqt" tgnkcdknkv{" ku" ÐhngzkdngÑ" cpf"

ÐDaubertÓu"nkuv"qh"urgekhke"hcevqtu"pgkvjgt"pgeguuctkn{"pqt"gzenwukxgn{"crrnkgu"vq"cnn"gzrgtvu"qt"kp"

gxgt{"ecug0Ñ" "United States v. Romero."3:;"H05f"798."7:6"*9vj"Ekt0"3;;;+"*swqvkpi"Kumho."748"

W0U0"cv"359+0" " ÐWnvkocvgn{."tgnkcdknkv{"ku"fgvgtokpgf"qp"c"ecug/d{/ecug"dcuku0Ñ" "C.W. ex rel. Wood 

v. Textron, Inc..":29"H05f":49.":57"*9vj"Ekt0"4237+"*ekvkpi"Ervin v. Johnson & Johnson."6;4"H05f"

;23.";26"*9vj"Ekt0"4229++0" "
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Cnvjqwij"vjg"rctvkgu"fq"pqv"cfftguu"vjgug"hcevqtu"cu"uwej."vjg"Eqwtv"owuv"crrn{"vjg"ncy"qh"

vjg"ektewkv."cpf"vjwu"yknn"cfftguu"vjgo0" " Vjg"Eqwtv"dgikpu"d{"eqpukfgtkpi"yjgvjgt"Ft0"Hkv¦igtcnf"
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yknn" pqv" hcwnv"Ft0" Hkv¦igtcnf" hqt" pqv" eqpfwevkpi" c" enkpkecn" gzcokpcvkqp0" " Jqygxgt." vjg"Eqwtv" uvknn"owuv"
cfftguu"yjgvjgt"vjg"ogvjqfu"cevwcnn{"wugf"d{"Ft0"Hkv¦igtcnf"ygtg"tgnkcdng0" " "
"
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Fghgpfcpv"cnuq"ctiwgu"vjcv"vjg"qrkpkqpu"qh"Ft0"Hkv¦igtcnf"ujqwnf"dg"gzenwfgf"dgecwug"ujg"

Ðejgtt{"rkemgfÑ"vjg"fcvc"ujg"wugf"vq"uwrrqtv"jgt"qrkpkqpu0" " Hqt"gzcorng."jgt"tgrqtv"fqgu"pqv"gxgp"

ogpvkqp"vjg"fq¦gp"fgenctcvkqpu"htqo"yqogp"yjq"uygct"vjg{"pgxgt"gzrgtkgpegf"qt"ykvpguugf"cp{"

ugzwcnn{"jctcuukpi"eqpfwev"cv"vjg"Rncpvu0" " Pqt"fqgu"Ft0"Hkv¦igtcnf"cfftguu"GGQE"kpvgtxkgyu"ykvj"

rwvcvkxg"encuu"ogodgtu"kpfkecvkpi"vjcv"vjg{"oc{"jcxg"dggp"gzrqugf"vq"kuqncvgf"kpekfgpvu"qh"ugzwcn"

jctcuuogpv."dwv" vjcv" vjg"yqtmrnceg"pqpgvjgnguu"ycu"pqv"rgtogcvgf"ykvj"ugzwcnn{"qhhgpukxg"cpf"

fgitcfkpi"dgjcxkqt09" " Hqt"gzcorng."kp"cp"GGQE"kpvgtxkgy."qpg"rwvcvkxg"encuu"ogodgt"kpfkecvgf"

vjcv" ujg"qpeg"ycu" kpcrrtqrtkcvgn{" vqwejgf"d{"c"eq/yqtmgt"dwv" vjcv" ujg"pgxgt"jgctf"cp{"ugzwcn"

eqoogpvu"qt"ucy"cp{"ugzwcn"rkevwtgu."ectxkpiu."itchhkvk."qt"vjg"nkmg0" " ]Ugg"546/;2"*Rnu0Óu"Gz0";2"Î"

Rwvcvkxg"Encuu"Ogodgt"Swguvkqppcktg+0_" " Kv" ku"rtqdngocvke" vjcv"Ft0"Hkv¦igtcnf"fqgu"pqv"cfftguu"

vjku"gxkfgpeg0:" " Gzrgtvu"yjq"gpicig"kp"ejgtt{/rkemkpi"qh"vjg"gxkfgpeg"hckn"vq"ucvkuh{"vjg"uekgpvkhke"

ogvjqf"cpf"Daubert0" "Fail-Safe, LLC v. A.O. Smith Corp.."966"H0"Uwrr0"4f":92."::;"*G0F0"Yku0"

4232+="ugg"cnuq"Barber v. United Airlines, Inc.."39"H0"CrrÓz"655."659"*9vj"Ekt0"4223+"*vguvkoqp{"

gzenwfgf"yjgtg" gzrgtv" Ðogtgn{" ceegrvgf" uqog"qh" vjg" vguvkoqp{"cpf",",","fcvc" vjcv" uwkvgf"jku"

vjgqt{"cpf"kipqtgf"qvjgt"rqtvkqpu"qh"kv"vjcv"fkf"pqvÑ+0" " Rnckpvkhhu"jcxg"qhhgtgf"pq"tgurqpug"vq"vjku"

ctiwogpv0" " "

Dcugf"qp"vjg"ctiwogpvu"rtgugpvgf"d{"vjg"rctvkgu."vjg"Eqwtv"eqpenwfgu"vjcv"Rnckpvkhhu"jcxg"

pqv"ogv" vjgkt" dwtfgp"qh" guvcdnkujkpi" vjcv"Ft0"Hkv¦igtcnfÓu" qrkpkqpu" tgictfkpi" vjg"rtgxcngpeg"qh"

ugzwcn" jctcuuogpv" cv" vjg" RncpvuÏkpenwfkpi"Ft0" Hkv¦igtcnfÓu" vguvkoqp{" tgictfkpi" gcej" rwvcvkxg"

"""""""""""""""""""""""""""""""""""""""""""""""""
9" Ft0"Hkv¦igtcnf"uvcvgu"vjcv"Ðcodkgpv"jctcuuogpvÑ"tghgtu"Ðvq"vjg"gzrgtkgpeg"qh"yqtmkpi"kp"cp"gpxktqpogpv"
rgtogcvgf"ykvj"ugzwcnn{"qhhgpukxg"cpf"fgitcfkpi"dgjcxkqt."vjcv"ku."c"jkijn{"ugzwcnk¦gf"cvoqurjgtg"kp"yjkej"
etwfg"cpf"qhhgpukxg"ocvgtkcnu"ctg"eqooqp"cpf"gornq{ggu"ugg"jctcuukpi"dgjcxkqt"cu"pqtocvkxg."yjgvjgt"
urgekhkecnn{"fktgevgf"cv"vjgo"qt"pqv0Ñ" " ]548/3"*Ft0"Hkv¦igtcnf"Tgr0+."cv"350_" " "
"
:" Fghgpfcpv"cuugtvgf"vjcv"Ft0"Hkv¦igtcnf"hckngf"vq"cfftguu"vjku"gxkfgpeg."cpf"Rnckpvkhhu"jcxg"pqv"kfgpvkhkgf"
cp{vjkpi" kp" vjg" tgeqtf" kpfkecvkpi" vjcv" Ft0" Hkv¦igtcnf" fkf" eqpukfgt" vjku" gxkfgpeg0" " Vjg" Eqwtv" vjgtghqtg"
ceegrvu"FghgpfcpvÓu"wpeqpvtqxgtvgf"tgrtgugpvcvkqp"vjcv"vjku"gxkfgpeg"ycu"pqv"cfftguugf"ykvjqwv"eqodkpi"
vjg"tgeqtf"vq"eqphkto"kv0" " "
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encuu"ogodgtu"gzrquwtg"vq"ugzwcn"jctcuuogpv"cpf1qt"codkgpv"ugzwcn"jctcuuogpvÏctg"dcugf"qp"

tgnkcdng"ogvjqfu0" " Vjwu."vq"vjg"gzvgpv"vjcv"Ft0"Hkv¦igtcnf"qhhgtu"qrkpkqpu"tgictfkpi"vjg"rtgxcngpeg"

qh"ugzwcn"jctcuuogpv"cv"vjg"Rncpvu."FghgpfcpvÓu"oqvkqp"vq"gzenwfg"vjg"vguvkoqp{"qh"Ft0"Hkv¦igtcnf"

ku"itcpvgf0" " "

Rnckpvkhhu"cnuq"jcxg"pqv"fgoqpuvtcvgf"vjcv"Ft0"Hkv¦igtcnfÓu"vguvkoqp{Ïvq"vjg"gzvgpv"tgnkgf"

wrqp"kp"vjgkt"oqvkqp"hqt"encuu"egtvkhkecvkqpÏyqwnf"cuukuv"vjg"vtkgt"qh"hcev0" " Vq"dg"tgngxcpv."gzrgtv"

vguvkoqp{"owuv"Ðjgnr"vjg"vtkgt"qh"hcev"vq"wpfgtuvcpf"vjg"gxkfgpeg"qt"vq"fgvgtokpg"c"hcev"kp"kuuwg.Ñ"

Hgf0"T0"Gxkf0"924."cpf"cp"ÐgzrgtvÓu"qrkpkqp"ku"jgnrhwn"qpn{"vq"vjg"gzvgpv"vjg"gzrgtv"ftcyu"qp"uqog"

urgekcn"umknn."mpqyngfig."qt"gzrgtkgpeg"vq"hqtowncvg"vjcv"qrkpkqp0Ñ" "United States v. Benson.";63"

H04f"7;:."826"*9vj"Ekt0"3;;3+."co0"qp"wptgncvgf"itfu0.";79"H04f"523"*9vj"Ekt0"3;;4+0" " "

Kp"vjgkt"oqvkqp"hqt"encuu"egtvkhkecvkqp."Rnckpvkhhu"tgn{"qp"vjg"gzrgtv"tgrqtv"qh"Ft0"Hkv¦igtcnf"vq"

guvcdnkuj"vjg"hqnnqykpi<;"

30" Vjg"yqtm"hqteg"pwogtkecnn{"ku"fqokpcvgf"d{"ogp"cpf"vjcv"c"itgcv"oclqtkv{"
qh"uwrgtxkuqtu"ctg"ocng"]545."cv"48_=" "
"

40" Hgocng"gornq{ggu"cv"vjg"Rnckpvu"fq"pqv"mpqy"yjgtg"vq"iq"vq"eqornckp"]id0"cv"
59_="
"

50" FghgpfcpvÓu"hcknwtg"vq"rtqrgtn{"tgeqtf"cpf"vtcem"egtvckp"eqornckpvu"cdqwv"
ugzwcn" jctcuuogpv" fgoqpuvtcvgu" vjg" ncem" qh" korqtvcpeg" vjcv" Fghgpfcpv"
rncegf"qp"vjg"kuuwg"]id0"cv"64_="
"

60" Fghgpfcpv"jcu"dggp"qp"pqvkeg"hqt"{gctu"vjcv"yqogp"ctg"dgkpi"jctcuugf"cv"
vjgug"Rncpvu."cpf"rqtpqitcrjke"itchhkvk"cpf"ocvgtkcnu"jcxg"dggp"gxkfgpv"kp"
rwdnke"ctgcu"vjtqwijqwv"vjg"rncpvu."{gv"Fghgpfcpv"jcu"hckngf"vq"vcmg"ghhgevkxg"
tgogfkcn"cevkqp"]id0"cv"8:_=" "
"

"""""""""""""""""""""""""""""""""""""""""""""""""
;" Rnckpvkhhu"cnuq"ekvg"vq"Ft0"Hkv¦igtcnfÓu"tgrqtv"igpgtcnn{"hqt"vjg"rtqrqukvkqp"vjcv"Fghgpfcpv"mpgy"qt"ujqwnf"
jcxg" mpqyp" cdqwv" vjg" jquvkng"yqtm" gpxktqpogpv" cv" vjg" Rncpvu" cpf" hckngf" vq" vcmg" crrtqrtkcvg" cevkqp" vq"
rtgxgpv"ugzwcn"jctcuuogpv0" " ]545."cv"580_" "Ykvjqwv"urgekhke"ekvcvkqpu"cu"vq"yjcv"rqtvkqpu"qh"Ft0"Hkv¦igtcnfÓu"
tgrqtv"uwrrqtv"vjku"dtqcf"rtqrqukvkqp."vjg"Eqwtv"ku"wpcdng"cfgswcvgn{"vq"cfftguu"RnckpvkhhÓu"ctiwogpv"cu"vq"
vjku" rqkpv0" " Cickp." kv" ku"pqv" vjg"EqwtvÓu" tqng" vq" ueqwt"Ft0"Hkv¦igtcnfÓu" tgrqtv" hqt" ctiwogpvu" vjcv" uwrrqtv"
RnckpvkhhuÓ"rqukvkqpu="Rnckpvkhhu"owuv"cv"ngcuv"rtqxkfg"rtqrgt"ekvcvkqpu0"
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70" Ocpcigtu" cv" cnn" ngxgnu" qh" vjg" Rncpvu" pqv" qpn{" vqngtcvgf" dwv"oqfgngf" vjg"
etwfguv"uqtv"qh"ugzwcn"jctcuuogpv"fwtkpi"vjg"rgtkqf"qh"eqornckpv"]id0"cv"8:_=" " "
"

80" Vtckpkpi"qp"ugzwcn"jctcuuogpv"rqnkekgu"cpf"korngogpvcvkqp"qh"fkuekrnkpct{"
ogcuwtgu" xktvwcnn{" fkucrrgctgf" hqnnqykpi" vjg" rtkqt" GGQE" oqpkvqtkpi"
rgtkqf"vjcv"dgicp"kp"3;;;"]id0_=" "
"

90" Fghgpfcpv" ockpvckpgf" c" rqnke{" qh" fgenkpkpi" vq" hkpf" ugzwcn" jctcuuogpv"
enckou"eqttqdqtcvgf"ykvjqwv"eqttqdqtcvkpi"ykvpguugu."tguwnvkpi"kp"vjg"xcuv"
oclqtkv{"qh"eqornckpvu"dgkpi"fgvgtokpgf"vq"dg"wphqwpfgf"]id0_="
"

:0" Vjg"yqtm"gpxktqpogpv"cv"Ðvjg"Rnckpvu"ku"jkijn{"ugzwcnk¦gf."ngcfkpi"vq"jkij"
ngxgnu"qh"codkgpv"jctcuuogpvÑ"]548/3"*Ft0"Hkv¦igtcnf"Tgr0+."cv"89_=" " "
"

;0" Jctcuuogpv"cv"vjg"Rnckpvu"Ðku"uq"rgtxcukxgÑ"vjcv"gxgt{"hgocng"gornq{gg"qh"
vjg"rncpvu"Ðkpgxkvcdn{Ñ"jcu"dggp"gzrqugf"vq"ugzwcn"jctcuuogpv."vq"c"itgcvgt"
qt"nguugt"fgitgg"]id0"cv"8:_=" " "
"

320"Vjcv" vjg" pgy" Eqpeknkcvkqp" Citggogpv" ku" guugpvkcnn{" c" tgrtkpv" qh" vjg" qnf"
citggogpv"]545."cv"332_0" " "
"

Vq"vjg"gzvgpv"vjcv"Ft0"Hkv¦igtcnf"qhhgtu"ngicn"qrkpkqpu"qt"eqpenwukqpu"tgictfkpi"RnckpvkhhuÓ"

ugzwcn" jctcuuogpv" enckou." vjg"Eqwtv" citggu" vjcv"Ft0" Hkv¦igtcnfÓu" vguvkoqp{" ku" wpjgnrhwn0" " Vjg"

Ugxgpvj"Ektewkv"jcu"gzrnckpgf"vjcv"gzrgtvu"oc{"rtqxkfg"Ðeqpetgvg"kphqtocvkqp"cickpuv"yjkej"vq"

ogcuwtg"cduvtcev"ngicn"eqpegrvuÑ"dwv"ecppqv"ogtgn{"uvcvg"Ðc"ngicn"eqpenwukqp0Ñ" "United States v. 

Blount."724"H05f"896."8:2"*9vj"Ekt0"4229+0" " Eqpukuvgpv"ykvj"vjcv"crrtqcej."eqwtvu"jcxg"eqpenwfgf"

vjcv"gzrgtv"vguvkoqp{"kp"vjg"hqto"qh"ngicn"eqpenwukqpu"ku"pqv"jgnrhwn"vq"vjg"vtkgt"qh"hcev"cpf"vjcv"uwej"

vguvkoqp{" vjgtghqtg" ujqwnf" dg" gzenwfg" wpfgt" Twng" 9240" " Ugg" RLJCS Enterprises, Inc. v. 

Professional Benefit Trust Multiple Employer Welfare Benefit Plan & Trust."6:9"H05f"6;6."6;:"

*9vj"Ekt04229+"*ÐCtiwogpv"cdqwv"vjg"ogcpkpi"qh",",","eqpvtcevu",",","dgnqpiu"kp"dtkghu."pqv"kp"

ÒgzrgtvuÓ"tgrqtvuÓÑ+="Sommerfield v. City of Chicago."476"H0T0F0"539."552"*P0F0Knn0422:+"*Ðgzrgtv"

vguvkoqp{"vjcv"eqpvckpu"c"ngicn"eqpenwukqp"vjcv"fgvgtokpgu"vjg"qwveqog"qh"c"ecug"ku"kpcfokuukdngÑ+="

Apotex Corp. v. Merck & Co., Inc.."4228"YN"3377;76."cv",:"*P0F0"Knn0"Crt047."4228+"*gzenwfkpi"

gzrgtv" vguvkoqp{" vjcv" eqpukuvgf" qh" Ðrnckpn{" kpcfokuukdng" ngicn" eqpenwukqpuÑ" vjcv" Ðyqwnf" dg"
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eqorngvgn{"wpjgnrhwn"vq"vjg"hcev"hkpfgtÑ+="Clintec Nutrition Co. v. Baxa Corp.."3;;:"YN"7824:6."

cv",;"*P0F0"Knn0"Cwi048."3;;:+"*ÐNgicn"eqpenwukqpu"ctg"pqv"cfokuukdng"dgecwug"vjg{"ctg"pqv"jgnrhwn"

vq" vjg" vtkgt" qh" hcevÑ+0" " Jgtg." egtvckp" qh" Ft0" Hkv¦igtcnfÓu" qrkpkqpu" ctg" kp" vjg" hqto" qh" ngicn"

eqpenwukqpuÏurgekhkecnn{." Ft0" Hkv¦igtcnfÓu" qrkpkqpu" tgictfkpi" vjg" gzrquwtg" qh" rwvcvkxg" encuu"

ogodgtu"vq"cevkqpcdng"ugzwcn"jctcuuogpv0" " Dgecwug"vjgug"qrkpkqpu"ctg"wpjgnrhwn"vq"vjg"vtkgt"qh"

hcev."vjg"Eqwtv"itcpvu"FghgpfcpvÓu"oqvkqp"vq"gzenwfg"uwej"vguvkoqp{"qp"vjcv"dcuku0" " "

Vq"vjg"gzvgpv"vjcv"Ft0"Hkv¦igtcnfÓu"vguvkoqp{"ku"ekvgf"kp"uwrrqtv"qh"hcevwcn"cuugtvkqpu"vjcv"

ecp"dg"guvcdnkujgf"ykvjqwv"tguqtv"vq"gzrgtv"vguvkoqp{."Ft0"Hkv¦igtcnfÓu"qrkpkqpuÏcu"vjg{"tgncvg"vq"

RnckpvkhhuÓ" oqvkqp" hqt" encuu" egtvkhkecvkqpÏcnuq" fq" pqv" jgnr" vjg" vtkgt" qh" hcev" vq" wpfgtuvcpf" vjg"

gxkfgpeg"qt"vq"fgvgtokpg"c"hcev"kp"kuuwg0" " Hqt"gzcorng."Ft0"Hkv¦igtcnfÓu"gzrgtvkug"ku"pqv"jgnrhwn"hqt"

fgvgtokpkpi"yjgvjgt"vjg"yqtm"hqteg"pwogtkecnn{"ku"fqokpcvgf"d{"ogp032" " Ukoknctn{."vq"vjg"gzvgpv"

vjcv"Ft0"Hkv¦igtcnfÓu" vguvkoqp{" ku" ekvgf" kp" cp" cvvgorv" vq" gzrnckp"FghgpfcpvÓu" eqtrqtcvg" uvcvg" qh"

okpf."jgt"qrkpkqpu"fq"pqv"jgnr"vjg"vtkgt"qh"hcev0" " Kp"uwrrqtv"qh"vjgkt"oqvkqp"hqt"encuu"egtvkhkecvkqp."

Rnckpvkhhu"ekvg"igpgtcnn{"vq"Ft0"Hkv¦igtcnfÓu"gpvktg"tgrqtv"cpf"cuugtv"vjcv"Ð]d_g{qpf"gxkfgpeg"qh"c"

eqooqp"rtcevkegu"qh"ugzwcn"jctcuuogpv"cickpuv"yqogp"cv"vjg"]Rncpvu_."]Ft0"Hkv¦igtcnfÓu_"tgrqtv"

kornkecvgu"eqooqp"swguvkqpu"tgncvkpi"vq"]FghgpfcpvÓu_"mpqyngfig"qh"vqngtcvkqp"qh"vjku"rgtxcukxg."

u{uvgocvke"rtcevkeg"qh"ugzwcn"jctcuuogpv"cickpuv"yqogp"cpf"c"rqnke{"qh"tgvcnkcvkqp"cickpuv"vjqug"

yjq"qrrqug"kv0Ñ" " ]545."cv"89/8:0_" " Jqygxgt."kv"ku"pqv"engct"vq"vjg"Eqwtv"yj{"uekgpvkhke."vgejpkecn."

"""""""""""""""""""""""""""""""""""""""""""""""""
32" Jcf"Ft0"Hkv¦igtcnf"fqpg"uqog"mkpf"qh"uvcvkuvkecn"cpcn{uku"vq"fgvgtokpg"vjku"hcev."uwej"cp"cpcn{uku"okijv"dg"
tgngxcpv" kh" ujg" ygtg" rtqrgtn{" swcnkhkgf" vq" crrn{" urgekcnk¦gf" mpqyngfig" cpf" vtckpkpi" cu" c" uvcvkuvkekcp0" "
Jqygxgt."Ft0"Hkv¦igtcnf"crrgctu"vq"tgn{"qp"wpfgtn{kpi"fcvc"vq"guvcdnkuj"vjku"hcev0" " ]548/3"*Ft0"Hkv¦igtcnf"
Tgr0+."cv"39/3:0_" " Vjg"fcvc"urgcmu"hqt"kvugnh"cpf"ecp"dg"kpvtqfwegf"vjtqwij"nc{"ykvpguugu"ykvj"hktuv/jcpf"
qdugtxcvkqpu."tcvjgt"vjcp"d{"cp"gzrgtv"yjq"rcttqvu"yjcv"qvjgtu"jcxg"vqnf"jgt0" " Vq"dg"uwtg."Twng"925"cnnqyu"
gzrgtvu" vq" tgn{" qp" hcevu" rtqxkfgf" d{" qvjgtu." gxgp" ncy{gtu0" " Dwv." cu" pqvgf" cdqxg." vjg" gzrgtv" rtqxkfgu"
vguvkoqp{"qh"xcnwg"vq"vjg"vtkgt"qh"hcev"qpn{"kh"ujg"vjgp"crrnkgu"vjqug"hcevu."wukpi"c"tgnkcdng"ogvjqfqnqi{"cpf"
uwrrn{kpi" c" nqikecn" ejckp" qh" tgcuqpkpi." vq" tgcej" c" eqpenwukqp" vjcv" ku" tgngxcpv" vq" cp" kuuwg" kp" vjg" ecug0" "
Fgvgtokpkpi"yjgvjgt" c"rtqrqugf" gzrgtv" jcu" hqnnqygf" vjcv" rcvj" ku" vjg" guugpeg"qh" vjg"Daubert1Twng"924"
ÐicvgmggrkpiÑ"kpswkt{"tgswktgf"qh"fkuvtkev"lwfigu0" "
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qt" urgekcnk¦gf" mpqyngfig" ku" pgeguuct{." qt" gxgp" jgnrhwn." kp" fgvgtokpkpi" yjgp" Fghgpfcpv" cpf"

FghgpfcpvÓu" gornq{ggu" mpgy" qt" ujqwnf" jcxg" mpqyp" cdqwv" egtvckp" cevkqpu" cpf1qt" eqpfkvkqpu0" "

Hkpcnn{."vq"vjg"gzvgpv"vjcv"Ft0"Hkv¦igtcnf"rtqxkfgu"qrkpkqpu"tgictfkpi"ukoknctkvkgu"dgvyggp"vjg"3;;;"

Eqpeknkcvkqp" Citggogpv" cpf" vjg" 4239" Eqpeknkcvkqp" Citggogpv." vjg" Eqwtv" cnuq" hkpfu" Ft0"

Hkv¦igtcnfÓu"vguvkoqp{"vq"dg"wpjgnrhwn."cu"vjg"Eqwtv"cpf1qt"vjg"vtkgt"qh"hcev"ctg"gswcnn{"ecrcdng"qh"

eqorctkpi"vjg" vgtou"qh" vjg"citggogpvu033" " Vq"vjg"gzvgpv" vjcv"Ft0"Hkv¦igtcnfÓu"qrkpkqpu"cfftguu"

vjgug"kuuwgu."FghgpfcpvÓu"oqvkqp"vq"gzenwfg"vjg"gzrgtv"vguvkoqp{"qh"Ft0"Hkv¦igtcnf"ku"itcpvgf0" " "

Uvknn."dcugf"qp"vjg"ocvgtkcnu"dghqtg"vjg"Eqwtv."Ft0"Hkv¦igtcnf"oc{"dg"cdng"vq"qhhgt"rtqrgt"

gzrgtv"vguvkoqp{"tgictfkpi"vjg"rtqrgt"rtqegfwtgu"vq"rtgxgpv"cpf"tgurqpf"vq"ugzwcn"jctcuuogpv0" "

Ft0"Hkv¦igtcnf"cnuq"oc{"dg"cdng"vq"qhhgt"rtqrgt"gzrgtv"vguvkoqp{"tgictfkpi"yjgvjgt"cpf"vq"yjcv"

gzvgpv" FghgpfcpvÓu" rtqegfwtgu" cpf" tgurqpugu" ctg" eqpukuvgpv" ykvj" vjqug" rtqrgt" rtqegfwtgu0" "

FghgpfcpvÓu"ctiwogpvu"hqt"gzenwfkpi"Ft0"Hkv¦igtcnfÓu"vguvkoqp{"fq"pqv"hqewu"qp"vjcv"vguvkoqp{0" "

Vjwu." vq" vjg" gzvgpv" vjcv" FghgpfcpvÓu" oqxg" vq" gzenwfg" vjcv" vguvkoqp{." FghgpfcpvÓu" oqvkqp" vq"

gzenwfg"vjg"vguvkoqp{"qh"Ft0"Hkv¦igtcnf"ku"fgpkgf"ykvjqwv"rtglwfkeg"vq"tgpgycn"ncvgt"kp"vjg"ecug0" "

Hkpcnn{." kv" dgctu" tgrgcvkpi" vjcv" lwuv" dgecwug" Rnckpvkhhu"oc{" pqv" kpvtqfweg" egtvckp" hcevu" vjtqwij"

Ft0"Hkv¦igtcnf." vjqug" hcevu" tgockp" kpfgrgpfgpvn{" cfokuukdng" vjtqwij" hcev" ykvpguuguÏcpf" vjwu"

tgockp" dghqtg" vjg" Eqwtv" kp" kvu" eqpukfgtcvkqp" qh" yjgvjgt" Rnckpvkhhu" ecp" ucvkuh{" vjg" Twng" 45"

tgswktgogpvu"hqt"encuu"egtvkhkecvkqp0"

 ii. Dr. Gregory Mitchell and Dr. Liza Gold 

Rnckpvkhhu" jcxg" oqxgf" vq" gzenwfg" vjg" gzrgtv" vguvkoqp{" qh" FghgpfcpvÓu" tgdwvvcn" gzrgtv"

ykvpguuguÏuqekcn" ru{ejqnqikuv" cpf" ncy" rtqhguuqt" Ft0" Itgiqt{" Okvejgnn." L0F0." Rj0F0." cpf"

"""""""""""""""""""""""""""""""""""""""""""""""""
33" Kp"cp{"gxgpv."cu"fkuewuugf"dgnqy."vjg"Eqwtv"tglgevu"ocp{"qh"FghgpfcpvÓu"ctiwogpvu"tgictfkpi"vjg"4239"
Eqpeknkcvkqp"Citggogpv"qdxkcvkpi"vjg"pggf"hqt"cp"cnvgtpcvkxg"ngicn"tgogf{0" " Vjwu."vjg"EqwtvÓu"cpcn{uku"qh"
RnckpvkhhuÓ" oqvkqp" hqt" encuu" egtvkhkecvkqp" yqwnf" pqv" ejcpig" gxgp" kh" vjg" Eqwtv" etgfkvgf" Ft0" Hkv¦igtcnfÓu"
qrkpkqpu"qp"vjku"kuuwg0" " "
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ru{ejkcvtkuv" Ft0" Nk¦c" Iqnf." O0F0" " ]5920_" " Hktuv." Rnckpvkhhu" ctiwg" vjcv" vjg" gzrgtv" vguvkoqp{" qh"

Ft0"Okvejgnn"cpf"Ft0"Iqnf"ujqwnf"dg"gzenwfgf"dgecwug"vjgkt"vguvkoqp{"ku"kttgngxcpv"vq"vjg"hcevu"kp"

vjku" ecug0" " Ugeqpf." Rnckpvkhhu" ctiwg" vjcv" vjg" gzrgtv" vguvkoqp{" qh" vjgug" ykvpguugu" ujqwnf" dg"

gzenwfgf"dgecwug"pgkvjgt"qhhgt"vguvkoqp{"tgngxcpv"vq"vjg"kuuwg"qh"encuu"egtvkhkecvkqp0" " Vjktf."cu"vq"

Ft0"Iqnf."Rnckpvkhhu"tckug"uwduvcpvkxg"ejcnngpigu"vq"jgt"qrkpkqpu0" " " "

Ykvj" tgurgev" vq" vjg" hktuv" ctiwogpv." Rnckpvkhhu" okuejctcevgtk¦g" FghgpfcpvÓu" rqukvkqp0" "

Fghgpfcpv"fqgu"pqv"ctiwg"vjcv"gzrgtv"vguvkoqp{"pggf"pqv"eqorn{"ykvj"vjg"tgswktgogpvu"qh"Twng"qh"

924"cpf"Daubert."cu"Rnckpvkhhu"eqpvgpf0" " ]5:9."cv"4/50_" " Tcvjgt."Fghgpfcpv"ctiwgu"vjcv"vjg"gzrgtv"

vguvkoqp{" qh" Ft0" Okvejgnn" cpf" Ft0" Iqnf" ku" tgngxcpv" vq" wpfgtuvcpfkpi" vjg" vguvkoqp{" qh"

Ft0"Hkv¦igtcnf."yjkej"Rnckpvkhhu"jcxg"ocfg"cp" kuuwg" kp" vjku"ecug"d{"tgn{kpi"qp"jgt" vguvkoqp{" kp"

uwrrqtv" qh" vjgkt" oqvkqp" hqt" encuu" egtvkhkecvkqp0" " Gxgp" kh" FghgpfcpvÓu" gzrgtvu" fkf" pqv" cpcn{¦g"

gxkfgpeg"kp"vjku"ecug."Rnckpvkhhu"hckn"vq"gzrnckp"yj{"vjgkt"vguvkoqp{"ku"pqv"tgngxcpv"vq"wpfgtuvcpfkpi"

cpf"cpcn{¦kpi"Ft0"Hkv¦igtcnfÓu"rtqrqugf"vguvkoqp{0" " "

Vjcv" ngcfu" vq" RnckpvkhhuÓ" ugeqpf" ctiwogpvÏvjcv" vjg" vguvkoqp{" qh" FghgpfcpvÓu" tgdwvvcn"

gzrgtvu" ujqwnf"dg" gzenwfgf"dgecwug" kv" ku" pqv" tgngxcpv" vq" encuu"egtvkhkecvkqp" kuuwgu0" " Cickp." vjku"

ctiwogpv" okuugu" vjg" octm0" " Fghgpfcpv" tgn{" qp" vjgkt" gzrgtvu" vq" tgdwv" vjg" vguvkoqp{" qh"

Ft0"Hkv¦igtcnf."wrqp"yjkej"Rnckpvkhhu"tgn{"kp"vjgkt"oqvkqp"hqt"encuu"egtvkhkecvkqp0" " "

Vjcv" ngcxgu"RnckpvkhhuÓ" uwduvcpvkxg" ejcnngpigu" vq"Ft0"IqnfÓu" qrkpkqpu034" " Kp" jgt" tgdwvvcn"

tgrqtv." Ft0" Iqnf" eqpenwfgu" vjcv" *3+" Ft0" Hkv¦igtcnf" fqgu" pqv" jcxg" c" uekgpvkhke" dcuku" vq" qhhgt"

eqpenwukqpu" cu" vq" yjgvjgt" rctvkewnct" rnckpvkhhu" qt" c" encuu" gzrgtkgpegf" vjg" eqpfwev" cnngigf."

*4+"Ft0"Hkv¦igtcnfÓu" kornkecvkqp" vjcv" cnn" ugzwcn" eqpfwev" kp" vjg" yqtmrnceg" ku" qhhgpukxg" cpf"

wpygneqog"vq"cnn"yqogp"cnuq"ku"uekgpvkhkecnn{"kpxcnkf."*5+"Ft0"Hkv¦igtcnf"fqgu"pqv"jcxg"c"uekgpvkhke"

"""""""""""""""""""""""""""""""""""""""""""""""""
34" Cnvjqwij"Rnckpvkhhu"ejcnngpig"vjg"swcnkhkecvkqpu"qh"Ft0"Iqnf"cu"ygnn"cu"vjg"uwduvcpeg"qh"jgt"qrkpkqpu."vjg{"
fq"pqv"ocmg"ukoknct"ejcnngpigu"cu"vq"Ft0"Okvejgnn0" " "



4:"

dcuku" vq"qhhgt"eqpenwukqpu"cu" vq"yjgvjgt"cp{"rnckpvkhh"uwhhgtgf"ru{ejqnqikecn"eqpugswgpegu"cu"c"

tguwnv"qh"vjg"eqpfwev"cnngigf."cpf"*6+"Ft0"Hkv¦igtcnf"fqgu"pqv"jcxg"c"xcnkf"uekgpvkhke"dcuku"vq"qhhgt"

eqpenwukqpu"cu" vq"yjgvjgt"RnckpvkhhuÓ"gzrgtkgpegu"ygtg" kp" hcev"ukoknct" vq"gcej"qvjgt"qt" vq"qvjgt"

yqogp"yqtmkpi"cv"vjg"Rncpvu0" " ]Ugg"593/60_" " " Cu"fkuewuugf"cdqxg."dgecwug"vjg"Eqwtv"ku"itcpvkpi"

FghgpfcpvÓu"oqvkqp"vq"gzenwfg"ykvj"tgurgev"vq"vjg"rqtvkqpu"qh"Ft0"Hkv¦igtcnfÓu"vguvkoqp{"tgncvkpi"vq"

vjgug"kuuwgu"ykvjqwv"tgnkcpeg"qp"vjg"tgdwvvcn"tgrqtv"qh"Ft0"Iqnf."vjg"Eqwtv"fgpkgu"RnckpvkhhuÓ"oqvkqp"

vq" gzenwfg" vjg" vguvkoqp{" qh"Ft0"Iqnf" cu"oqqv0" " Vjg"Eqwtv" cnuq" fgpkgu"FghgpfcpvÓu"oqvkqp" vq"

gzenwfg"vjg"vguvkoqp{"qh"Ft0"Okvejgnn."cu"vjg"Eqwtv"tglgevgf"vjg"vyq"qdlgevkqpu"Rnckpvkhhu"tckugf"cu"

vq"jku"vguvkoqp{0" " Hkpcnn{Ïcpf"rgtjcru"qdxkqwun{Ïikxgp"vjcv"Ftu0"Iqnf"cpf"Okvejgnn"jcxg"dggp"

qhhgtgf"cu"rebuttal ykvpguugu." vjg"gzenwukqp"qh"rqtvkqpu"qh"Ft0"Hkv¦igtcnfÓu"rtqrqugf" vguvkoqp{"

fkokpkujgu" vjg" ukipkhkecpeg" qh" vjg" vguvkoqp{" rtqrqugf" vq" tgdwv" Ft0" Hkv¦igtcnfÓu" kpcfokuukdng"

qrkpkqpu0"

" D0" Eqooqpcnkv{"wpfgt"Twng"45*c+*4+" "

Hqt"c"encuu"vq"dg"egtvkhkgf."swguvkqpu"qh"ncy"qt"hcev"owuv"gzkuv"eqooqp"vq"vjg"encuu0" " Hgf0"T0"

Ekx0"R0"45*c+*4+0" " Qpn{"qpg"eqooqp"swguvkqp"ku"pgeguuct{"vq"ucvkuh{"Twng"45*c+Óu"eqooqpcnkv{"

tgswktgogpv0" " Ugg"Dukes."786"W0U0"cv"57;"*ÐYg"swkvg"citgg" vjcv" hqt"rwtrqugu"qh"Twng"45*c+*4+"

gxgp" c" ukping" eqooqp" swguvkqp" yknn" fq0Ñ" *ekvcvkqp." kpvgtpcn" swqvcvkqp" octmu." cpf" cnvgtcvkqpu"

qokvvgf++="Walker v. Bankers Life & Cas. Co.."4229"YN"4;253:2.",6"*P0F0"Knn0"Qev0"3."4229+"*ÐPqv"

cnn" hcevwcn" qt" ngicn" swguvkqpu" tckugf" kp" c" ncyuwkv" pggf" dg" eqooqp" uq" nqpi" cu" c" ukping" kuuwg" ku"

eqooqp" vq" cnn" encuu" ogodgtu0Ñ" *ekvcvkqp" cpf" kpvgtpcn" swqvcvkqp" octmu" qokvvgf++0" " Jqygxgt."

uwrgthkekcn" eqooqp" swguvkqpuÏnkmg" yjgvjgt" gcej" encuu" ogodgt" ujctgu" c" ejctcevgtkuvke" qt"

Ðuwhhgtgf"c"xkqncvkqp"qh"vjg"ucog"rtqxkukqp"qh"ncyÑÏctg"pqv"gpqwij0" " Jamie S. v. Milwaukee Pub. 

Sch0." 88:" H05f" 6:3." 6;9" *9vj" Ekt0" 4234+" *swqvkpi"Dukes." 786" W0U0" 572+0" " Eqooqpcnkv{" vjwu"
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tgswktgu"c"eqooqp"kuuwg"ecrcdng"qh"encuu/ykfg"tguqnwvkqp."Ðyjkej"ogcpu"vjcv"fgvgtokpcvkqp"qh"kvu"

vtwvj"qt"hcnukv{"yknn"tguqnxg"cp"kuuwg"vjcv"ku"egpvtcn"vq"vjg"xcnkfkv{"qh"gcej"qpg"qh"vjg"enckou"kp"qpg"

uvtqmg0Ñ" "Dukes."786"W0U0"cv"5720" " Kp"qtfgt"vq"dtkpi"qvjgtykug"jkijn{"kpfkxkfwcnk¦gf"enckou"cu"c"

encuu."vjg"encuu"owuv"guvcdnkuj"u{uvgoke"xkqncvkqpu"qt"cp"knngicn"rqnke{0" " Jamie S.."88:"H05f"cv"6;90" "

ÐÒKh."vq"ocmg"c"rtkoc"hcekg"ujqykpi"qp"c"ikxgp"swguvkqp."vjg"ogodgtu"qh"c"rtqrqugf"encuu"yknn"pggf"

vq"rtgugpv"gxkfgpeg"vjcv"xctkgu"htqo"ogodgt"vq"ogodgt."vjgp"kv"ku"cp"kpfkxkfwcn"swguvkqp0" " Kh"vjg"

ucog"gxkfgpeg"yknn"uwhhkeg"hqt"gcej"ogodgt"vq"ocmg"c"rtkoc"hcekg"ujqykpi."vjgp"kv"dgeqogu"c"

eqooqp"swguvkqp0ÓÑ" "Messner."88;"H05f"cv":37"*ekvcvkqp"cpf"kpvgtpcn"swqvcvkqp"octmu"qokvvgf+="

ugg"cnuq"Tyson Foods, Inc. v. Bouaphakeo."358"U0"Ev0"3258."3267"*4238+"*Eqooqp"swguvkqpu"gzkuv"

yjgtg"Ðvjg"ucog"gxkfgpeg"yknn"uwhhkeg"hqt"gcej"ogodgt"vq"ocmg"c"rtkoc"hcekg"ujqykpi"]qt_"vjg"

kuuwg"ku"uwuegrvkdng"vq"igpgtcnk¦gf."encuu/ykfg"rtqqh0Ñ"*ekvcvkqp"qokvvgf++0" " "

Rnckpvkhhu" eqpvgpf" vjcv" vjg{" jcxg" ogv" vjgkt" dwtfgp" qh" guvcdnkujkpi" eqooqpcnkv{" d{"

kfgpvkh{kpi"ukipkhkecpv"rtqqh"vjcv"Fghgpfcpv"Ðqrgtcvgf"wpfgt"c"igpgtcn"rqnke{"qh"fkuetkokpcvkqp.Ñ"

yjkej"ku"cp"ceegrvcdng"ogvjqf"qh"guvcdnkujkpi"eqooqpcnkv{0" "Dukes."786"W0U0"cv"5750" " Cu"ycu"

vjg"ecug"kp"Dukes."rtqqh"qh"eqooqpcnkv{"kp"vjku"ecug"pgeguuctkn{"qxgtncru"ykvj"RnckpvkhhuÓ"ogtkvu"

eqpvgpvkqp" vjcv"Fghgpfcpv" gpicigf" kp" c" rcvvgtp"qt" rtcevkeg"qh" ugzwcn" jctcuuogpv0" " 786"W0U0" cv"

573/740" " Vjg"Eqwtv"vjgtghqtg"cfftguugu"vjg"ogtkvu"qh"RnckpvkhhuÓ"enckou"vq"vjg"gzvgpv"pgeguuct{"vq"

gxcnwcvg"Twng"45*c+Óu"eqooqpcnkv{"tgswktgogpv0" " Rnckpvkhhu"ctiwg"vjcv"vjg{"jcxg"cnngigf"ugxgtg"

cpf" qpiqkpi" jctcuukpi" dgjcxkqt" vjtqwijqwv" vjgkt" gornq{ogpv" ykvj" Fghgpfcpv0" " Kp" rctvkewnct."

Rnckpvkhhu"cnngig"vjcv"Fghgpfcpv"jcu<"

‚" Ockpvckpgf" c" rqnke{" qh" hcknkpi" vq" vcmg" rtqorv" tgogfkcn" cevkqp" kp" tgurqpug" vq"
etgfkdng" cnngicvkqpu" qh" jctcuuogpv." fgurkvg" tgrqtvu" vq" FghgpfcpvÓu" Jwocp"
Tguqwtegu"fgrctvogpvu."uwrgtxkuqtu."cpf"ugzwcn"jctcuuogpv"jqvnkpg=" " "
"‚" Cu"c"twng."cnnqygf"mpqyp"jctcuugtu"vq"tgockp"kp"vjg"yqtmrnceg="
"
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‚" Hckngf" vq" fkuekrnkpg" jctcuugtu" fgurkvg" vjg" jctcuuogpv" dgkpi" ykvpguugf" d{"
uwrgtxkuqtu="
"‚" Vjtgcvgpgf"hgocng"eqornckpcpvu"ykvj"vgtokpcvkqp"qt"qvjgt"cfxgtug"cevkqpu=" "
"‚" Cuukipgf"hgocng"gornq{ggu"yjq"tglgevgf"ugzwcn"cfxcpegu"vq"nguu"fguktcdng"vcumu="
cpf"
"‚" Gpicigf"kp"qvjgt"okueqpfwev0" " "
"

]545."cv"870_" " Rnckpvkhh"cuugtvu"vjcv"Ð]v_jgug"eqooqp"swguvkqpu"cpf"kuuwgu"tgictfkpi"vjg"gzvgpukxg"

cpf"hct/tgcejkpi"rtcevkeg"qh"ugzwcn"jctcuuogpv"cpf"tgvcnkcvkqp"cv"vjg"]Rncpvu_"ctg"cv"vjg"eqtg"qh"cnn"

vjg"Vkvng"XKK"enckou"jgnf"d{" vjg"rtqrqugf"encuu" kp" vjku"ecug0Ñ" " ]545."cv"880_" " Jqygxgt." kp" vjgkt"

qrgpkpi"dtkgh."Rnckpvkhhu"hckn"vq"eqppgev"vjgug"rwtrqtvgf"swguvkqpu"vq"vjg"gngogpvu"qh"vjgkt"enckou0" "

Cu" pqvgf" kp"FghgpfcpvÓu" tgurqpug"dtkgh." vjg"Eqwtv" urgekhkecnn{"fktgevgf" vjcvÏujqwnf"Rnckpvkhhu"

cickp"oqxg"hqt"encuu"egtvkhkecvkqpÏRnckpvkhhu"ujqwnf"cfftguu"vq"yjcv"gzvgpv"vjg"gngogpvu"qh"vjgkt"

enckou"ecp"dg"fgekfgf"qp"c"encuu/ykfg"dcuku0" " ]528."cv"370_" " ÐCpcn{uku"qh"rtgfqokpcpeg"wpfgt"

Twng"45*d+*5+.Ó"cpf"vjwu"qh"eqooqpcnkv{"wpfgt"Twng"45*c+*4+."Òdgikpu",",","ykvj"vjg"gngogpvu"qh"

vjg"wpfgtn{kpi"ecwug"qh"cevkqp0ÓÑ" "Boundas v. Abercrombie & Fitch Stores, Inc.."4:2"H0T0F0"62:."

635"*P0F0"Knn0"4234+"*swqvkpi"Messner,"88;"H05f"cv":37+0" " Vjg"Eqwtv"vjgtghqtg"vwtpu"vq"cp"cpcn{uku"

qh"vjg"gngogpvu"qh"vjg"ugzwcn"jctcuuogpv"enckou"vjcv"Rnckpvkhhu"uggm"vq"dtkpi0" " "

  i. Pattern-and-Practice Analysis 

RnckpvkhhuÓ" qrgpkpi" dtkgh" cfftguugu" vjg" rcvvgtp/qt/rtcevkeg" ogvjqf" qh" guvcdnkujkpi"

fkuetkokpcvkqp"wpfgt"vjg"htcogyqtm"ugv"hqtvj"kp"International Brotherhood of Teamsters v. United 

States."653"W0U0"546"*3;99+0" " ÐRcvvgtp/qt/rtcevkeg"enckou",",","tgrtgugpv"c"vjgqt{"qh"kpvgpvkqpcn"

fkuetkokpcvkqp0Ñ" "Puffer v. Allstate Ins. Co.."897"H05f"92;."938/39"*9vj"Ekt0"4234+"*ekvkpi"Council 

31, Am. Fed’n of State, Cnty. & Mun. Emps., AFL-CIO v. Ward." ;9:"H04f"595."59:" *9vj"Ekt0"

3;;4++0" " ÐRcvvgtp/qt/rtcevkeg" enckou" tgswktg" c" Òujqykpi" vjcv" cp" gornq{gt" tgiwnctn{" cpf"
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rwtrqughwnn{"fkuetkokpcvgu"cickpuv"c"rtqvgevgf"itqwr0ÓÑ" " Id0"*swqvkpi"Ward.";9:"H04f"cv"59:+0" " Vq"

guvcdnkuj"fkuetkokpcvkqp"wpfgt"uwej"c"vjgqt{."ÐRnckpvkhhu"owuv"rtqxg"vjcv"fkuetkokpcvkqp"Òycu"vjg"

eqorcp{Óu" uvcpfctf" qrgtcvkpi" rtqegfwtgÏvjg" tgiwnct" tcvjgt" vjcp" vjg" wpwuwcn" rtcevkeg0ÓÑ" " Id0"

*swqvkpi"Int’l Bhd. of Teamsters."653"W0U0"cv"558+0" " "

Vjku"ogvjqf"qh"rtqxkpi"fkuetkokpcvkqp"qhvgp"eqogu"wr"kp"vjg"eqpvgzv"qh"jktkpi"rtcevkegu0" "

E.E.O.C. v. Int’l Profit Assocs., Inc.."4229"YN"534228;."cv",4"*P0F0"Knn0"Qev0"45."4229+"*Ð]V_jg"

vtcfkvkqpcn"Òrcvvgtp"qt"rtcevkegÓ"htcogyqtm"ycu"fgxgnqrgf"d{"vjg"Uwrtgog"Eqwtv"kp"Teamsters."c"

ecug"fgcnkpi"ykvj"tcekcnn{"fkuetkokpcvqt{"jktkpi"cpf"rtqoqvkqp"rtcevkegu0Ñ+0" " Hqt"gzcorng."Ð]k_h"cp"

gornq{gt" jcu" cp" guvcdnkujgf" rqnke{" qh" ocmkpi" gornq{ogpv" fgekukqpu" ykvj" tcekcn" cpkowu" kp"

xkqncvkqp"qh"Vkvng"XKK."kv"ku"nkmgn{"vjcv"cp{"urgekhke"gornq{ogpv"fgekukqp"cnuq"xkqncvgu"Vkvng"XKK."cpf"

kh"c"rctvkewnct"fgekukqp"ycu"pqv"fkuetkokpcvqt{."vjg"gornq{gt"ku"kp"vjg"dguv"rqukvkqp"vq"ujqy"yj{0Ñ" "

Id0="ugg"cnuq"Chicago Teachers Union, Local No. 1 v. Bd. of Educ. of City of Chicago."9;9"H05f"

648."663"*9vj"Ekt0"4237+"*eqpenwfkpi"vjcv"encuu"qh"Chtkecp/Cogtkecp"vgcejgtu"eqwnf"dtkpi"c"encuu"

cevkqp"ejcnngpikpi"gornq{gtÓu"vwtpctqwpf"rqnke{"qp"vjg"dcuku"vjcv"rqnke{"tguwnvgf"kp"c"fkurctcvg"

korcev" qp" Chtkecp/Cogtkecp" vgcejgtu+0" " Vjwu." cu" pqvgf" d{" Rnckpvkhhu." vjg" nkcdknkv{" rjcug" kp" c"

rcvvgtp/cpf/rtcevkeg"ecug"fqgu"pqv"tgswktg"ujqykpi"vjcv"gcej"kpfkxkfwcn"ogodgt"qh"vjg"encuu"ycu"c"

xkevko"qh"vjg"gornq{gtÓu"fkuetkokpcvqt{"rqnke{."ukpeg"rtqqh"qh"vjg"rcvvgtp"qt"rtcevkeg"uwrrqtvu"cp"

kphgtgpeg"vjcv"cp{"rctvkewnct"gornq{ogpv"fgekukqp"fwtkpi"vjg"rgtkqf"kp"yjkej"vjg"fkuetkokpcvqt{"

rqnke{"ycu"kp"hqteg"ycu"ocfg"rwtuwcpv"vq"vjcv"rqnke{0" " ]545."cv"84/850_" " "

Jqygxgt."kv"ku"pqv"engct"vq"vjg"Eqwtv"vjcv"uwej"c"encko"ecp"dg"dtqwijv"kp"vjg"eqpvgzv"qh"vjku"

ecug0" " Rnckpvkhhu"encko"vjcv"Fghgpfcpv"jcu"ockpvckpgf"c"rqnke{"qh"hcknkpi"vq"vcmg"rtqorv"tgogfkcn"

cevkqp" kp" tgurqpug" vq" etgfkdng" cnngicvkqpu"qh"jctcuuogpv0" " ]545." cv" 870_" " Urgekhkecnn{."Rnckpvkhhu"

eqpvgpf"vjcv"Fghgpfcpv"cu"c"twng"jcu"cnnqygf"mpqyp"jctcuugtu"vq"tgockp"kp"vjg"yqtmrnceg."hckngf"vq"
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fkuekrnkpg" jctcuugtu" fgurkvg" vjg" jctcuuogpv" dgkpi"ykvpguugf" d{" uwrgtxkuqtu." vjtgcvgpgf" hgocng"

eqornckpcpvu" ykvj" vgtokpcvkqp" qt" qvjgtykug" tgrtkocpfgf" hgocng" eqornckpcpvu." cuukipgf" nguu"

fguktcdng" vcumu" vq"yqogp"yjq" fkf" pqv" uwdokv" vq" ugzwcn" cfxcpegu." coqpi" qvjgt" eqpfwev0" " ]Id0"

*ekvkpi" Ugeqpf" Cogpfgf" Eqornckpv+0_" " Cnvjqwij" Rnckpvkhhu" ekvg" vq" cnngicvkqpu" kp" vjg" ugeqpf"

cogpfgf"eqornckpv"vq"uwrrqtv"vjgug"cuugtvkqpu."yjkej"ctg"kpuwhhkekgpv"vq"ectt{"FghgpfcpvÓu"dwtfgp"

qh" ucvkuh{kpi" Twng" 45." Rnckpvkhhu" tgpgygf" oqvkqp" hqt" encuu" egtvkhkecvkqp" gnugyjgtg" kfgpvkhkgu"

cpgefqvcn"gxkfgpeg"vjcv"egtvckp"qh"FghgpfcpvÓu"gornq{ggu"jcxg"gpicigf"kp"uwej"eqpfwev0" " " "

Gxgp"cuuwokpi"vjgug"hcevu"vq"dg"vtwg."jqygxgt."Ðc"hkpfkpi"vjcv"cp"gornq{gt"jcf"c"rcvvgtp"qt"

rtcevkeg"qh"vqngtcvkpi"ugzwcn"jctcuuogpv"kp"xkqncvkqp"qh"Vkvng"XKK"fqgu"pqv"pgeguuctkn{"guvcdnkuj"vjcv"

cp"kpfkxkfwcn"enckocpv"ycu"gzrqugf"vq"jctcuuogpv"qt"vjcv"vjg"jctcuuogpv"cp"kpfkxkfwcn"enckocpv"

uwhhgtgf"xkqncvgu"Vkvng"XKK0Ñ" " Int’l Profit Assocs., Inc.."4229"YN"534228;."cv",50" " Vjg"Teamsters"

rcvvgtp/qt/rtcevkeg"htcogyqtm"ecp"Ðcuukuv"c"eqwtvÓu"cpcn{uku"qh"yjgvjgt"c"fghgpfcpv"jcu"gpicigf"kp"

c"rcvvgtp"qt"rtcevkeg"qh"fkuetkokpcvkqp"rtqjkdkvgf"wpfgt"Vkvng"XKK.Ñ"dwv"kv"ku"Vkvng"XKK"kvugnh"Ðvjcv"

fghkpgu"vjg"ueqrg"qh"rtqjkdkvgf"fkuetkokpcvkqp"cpf"ugvu"vjg"uwduvcpvkxg"dqwpfctkgu"ykvjkp"yjkej"vjg"

ogvjqf"qh"rtqqh"owuv"qrgtcvg0Ñ35" "Hohider v. United Parcel Servs., Inc.."796"H05f"38;."3:5"*5f"

Ekt0"422;+"*ekvkpi"Teamsters."653"W0U0"cv"558+0" " Kp"qvjgt"yqtfu."Ðcfqrvkpi"vjg"Teamsters ogvjqf"

qh"rtqqh"vq"cflwfkecvg"rnckpvkhhuÓ"enckou"fqgu"pqv"qdxkcvg"vjg"pggf"vq"eqpukfgt"vjg",",","uvcvwvqt{"

gngogpvuÑ"qh"vjg"urgekhke"ecwug"qh"cevkqp"rngf0" " Id0"cv"3990"

Tgn{kpi"qp"ecugu"vjcv"jgnf"vjcv"Ðvjg"ncpfuecrg"qh"vjg"vqvcn"yqtm"gpxktqpogpv."tcvjgt"vjcp"

vjg"uwdlgevkxg"gzrgtkgpegu"qh"gcej"kpfkxkfwcn"enckocpv."ku"vjg"hqewu"hqt"guvcdnkujkpi"c"rcvvgtp"qt"

rtcevkeg"qh"wpygneqog"ugzwcn"jctcuuogpv"yjkej"ku"ugxgtg"cpf"rgtxcukxg.Ñ"Warnell v. Ford Motor 

Co.."3:;"H0T0F0"5:5."5:9"*P0F0"Knn0"3;;;+"*ekvkpi"EEOC v. Mitsubishi Motor Mfg. of America, Inc.."

"""""""""""""""""""""""""""""""""""""""""""""""""
35" Rnckpvkhhu"hckn"vq"gzrnckp"jqy"guvcdnkujkpi"vjg"rcvvgtp"cpf"rtcevkeg"kfgpvkhkgf"cdqxg"tgncvgu"vq"vjg"gngogpvu"
qh"vjgkt"jquvkng"yqtm"gpxktqpogpv"enckou0" "
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;;2"H0"Uwrr0"327;."3296"*E0F0"Knn0"3;;:++."Rnckpvkhhu"cnuq"ctiwg"vjcv"Ðvjg"ugzwcn"jctcuuogpv"]ku_"vjg"

eqooqp" kuuwg0Ñ" " ]545." cv" 88" *swqvkpi"Warnell." 3:;"H0T0F0" cv" 5:7+0_" " Vq" vjg" gzvgpv" vjcv" vjgug"

ecugu"jqnf"vjcv"rnckpvkhhu"ecp"guvcdnkuj"jquvkng"yqtm"gpxktqpogpv"enckou"ykvjqwv"tghgtgpeg"vq"vjg"

uwdlgevkxg"gzrgtkgpeg"qh"gcej"kpfkxkfwcn"enckocpv."vjg"Eqwtv"tgurgevhwnn{"fkucitggu036" " Cu"Lwfig"

Iqvvuejcnn"gzrnckpgf"kp"International Profit Associates, Inc.."vjgug"ecugu"ctg"kpeqpukuvgpv"ykvj"vjg"

Uwrtgog" EqwtvÓu" jquvkng" yqtm" gpxktqpogpv" lwtkurtwfgpeg0" " 4229" YN" 534228;." cv" ,340" "

Urgekhkecnn{."vjg{"qxgtnqqm"vjg"tgswktgogpv"vjcv"eqpfwev"uwdlgevkxgn{"dg"rgtegkxgf"d{"vjg"xkevko"vq"

dg"cdwukxg"kp"qtfgt"vq"dg"cevkqpcdng0" "Harris v. Forklift Sys., Inc.."732"W0U0"39."43/44"*3;;5+"*Ð]K_h"

vjg" xkevko" fqgu" pqv" uwdlgevkxgn{" rgtegkxg" vjg" gpxktqpogpv" vq" dg" cdwukxg." vjg" eqpfwev" jcu" pqv"

cevwcnn{"cnvgtgf"vjg"eqpfkvkqpu"qh"vjg"xkevkoÓu"gornq{ogpv."cpf"vjgtg"ku"pq"Vkvng"XKK"xkqncvkqp0Ñ+0" "

Vjg"Eqwtv"vjgtghqtg"eqpenwfgu"vjcv"Rnckpvkhhu"ecppqv"guvcdnkuj"nkcdknkv{"qp"vjgkt"kpfkxkfwcn"ugzwcn"

jquvkng"yqtm"gpxktqpogpv"enckou"dcugf"qp"c"rcvvgtp/cpf/rtcevkeg"vjgqt{037" " Kpuvgcf."vjg"Eqwtv"yknn"

nqqm"vq"yjgvjgt"cp{"qh"vjg"gngogpvu"qh"RnckpvkhhuÓ"ugzwcn"jquvkng"yqtm"gpxktqpogpv"enckou"ecp"dg"

cfftguugf"qp"c"encuu/ykfg"dcuku038" " "

"""""""""""""""""""""""""""""""""""""""""""""""""
36" Cnvjqwij"Rnckpvkhhu"ekvg"vjgug"ecugu."Rnckpvkhhu"fq"pqv"fkuewuu"vjgo"gzvgpukxgn{0" " Kpuvgcf."Rnckpvkhhu"tgn{"
jgcxkn{"qp"Sellars v. CRST Expedited, Inc.."kp"yjkej"vjg"eqwtv"egtvkhkgf"c"ugzwcn"jctcuuogpv"jquvkng"yqtm"
gpxktqpogpv" encuu0" " Sellars v. CRST Expedited, Inc. (Sellers I)." 543" H0T0F0" 79:" *P0F0" Kqyc" 4239+0" "
Jqygxgt."tgn{kpi"kp"rctv"qp"vjg"tgcuqpkpi"kp"International Profit Associations, Inc.."vjg"ucog"eqwtv"tgegpvn{"
fgegtvkhkgf"vjg"encuu."eqpenwfkpi"vjcv"Ð]k_v"yqwnf"dg"wphckt"vq"eqpenwfg"vjcv"c"yqtm"gpxktqpogpv"cu"c"yjqng"
ku"jquvkng"d{"vcnn{kpi"wr"cnn"kpuvcpegu"qh"ugzwcn"okueqpfwev"yjgp"gcej"rgtuqp"kp"vjg"encuu"oc{"jcxg"dggp"
uwdlgev"vq"qpn{"qpg"qh"vjqug"kpuvcpegu"cpf"wpcyctg"qh"vjg"qvjgtu0Ñ" "Sellars v. CRST Expedited, Inc. (Sellers 

II)."57;"H0"Uwrr0"5f"855."89:"*P0F0"Kqyc"423;+0"
"
37" Vjg"Eqwtv"ngcxgu"qrgp"vjg"rquukdknkv{"vjcv"c"uocnngt"itqwr"qh"Rnckpvkhhu"oc{"dg"cdng"vq"wug"vjg"Teamsters"
uvcpfctf" vq" guvcdnkuj" vjg" qdlgevkxg" gngogpv" qh" vjgkt" jquvkng" yqtm" gpxktqpogpv" encko." kh" vjg" itqwr" ycu"
gzrqugf"vq"vjg"ucog"eqpfwev0" " "
"
38" Vjg"Eqwtv"cnuq"ngcxgu"qrgp"vjg"rquukdknkv{"vjcv"Rnckpvkhhu"ecp"guvcdnkuj"vjcv"vjg{"ctg"gpvkvngf"vq"kplwpevkxg"
tgnkgh" dcugf" qp"FghgpfcpvÓu" cnngigf"okueqpfwev." cu" c" rqnke{" qh" vqngtcvkpi" ugzwcn" jctcuuogpv" ku" kvugnh" c"
xkqncvkqp0" " Int’l Profit Assocs., Inc.."4229"YN"534228;."cv",360" " Dgecwug"Rnckpvkhhu"rtkoctkn{"ctg"uggmkpi"
fcocigu."jqygxgt."vjg"Eqwtv"hqewugu"kvu"cpcn{uku"tgictfkpi"RnckpvkhhuÓ"rcvvgtp"cpf"rtcevkeg"ctiwogpv"qp"vjg"
fcocigu"enckou"cpf"yjgvjgt"vjqug"enckou"ecp"dg"dtqwijv"cu"c"encuu0" " "
"
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  ii. Sexual Hostile Work Environment  

Cnvjqwij"Rnckpvkhhu"qrgpkpi"dtkgh"hqewugu"qp"vjg"Teamsters"cpcn{uku."Rnckpvkhhu"fq"cfftguu"

vjg"gngogpvu"qh"vjgkt"prima facie"jquvkng"yqtm"gpxktqpogpv"encko"kp"vjgkt"tgrn{"dtkgh039" " ]5:6."cv"

4:/4;0_" " ÐVq" guvcdnkuj" c" jquvkng" yqtm" gpxktqpogpv" encko." c" rnckpvkhh" owuv" ujqy" vjcv" ujg" ycu"

Ò*3+"uwdlgevgf"vq"wpygneqog"ugzwcn"eqpfwev."cfxcpegu."qt"tgswguvu="*4+"dgecwug"qh"jgt"ugz="*5+"vjcv"

ygtg"ugxgtg"qt"rgtxcukxg"gpqwij"vq"etgcvg"c"jquvkng"yqtm"gpxktqpogpv="cpf"*6+"vjcv"vjgtg"ku"c"dcuku"

hqt"gornq{gt" nkcdknkv{0ÓÑ" "Equal Employment Opportunity Comm’n v. Costco Wholesale Corp.."

;25"H05f"83:."847"*9vj"Ekt0"423:+"*swqvkpi"Lapka v. Chertoff."739"H05f";96.";:4"*9vj"Ekt0"422:++0" "

ÐWpfgt"Vkvng"XKK."cp"gornq{gt"ecp"cxqkf"nkcdknkv{"hqt"jquvkng"gpxktqpogpv"ugzwcn"jctcuuogpv"kh"kv"

rtqorvn{" kpxguvkicvgu" c" eqornckpv"yjgp"ocfg" cpf" vjgp." kh" ycttcpvgf." Òvcmgu" uvgru" tgcuqpcdn{"

nkmgn{"vq"uvqr"vjg"jctcuuogpv0ÓÑ""Lucero v. Nettle Creek Sch. Corp.."788"H05f"942."953"*9vj"Ekt0"

422;+"*swqvkpi"Saxton v. AT&T,"32"H05f"748."758"*9vj"Ekt0"3;;5++0"

Rnckpvkhhu" ctiwg" vjcv" vjgtg" ku" c" eqooqp" swguvkqp"ykvj" tgurgev" vq"yjgvjgt" Rnckpvkhhu" ctg"

yqogp"cpf"vjgtghqtg"rctv"qh"c"rtqvgevgf"encuu"dgecwug"vjku"ecp"dg"guvcdnkujgf"d{"cpuygtkpi"Ðc"

ukping" eqooqp" swguvkqp" qh" yjgvjgt" yqogp" ocmg" wr" vjg" ]rtqrqugf_" encuu0Ñ" " ]5:6." cv" 4;0_" "

Jqygxgt."gxgp"kh"vjg"rtqrqugf"encuu"fghkpkvkqp"nkokvu"vjg"encuu"vq"yqogp."rwvcvkxg"encuu"ogodgtu"

uvknn"yqwnf"pggf"vq"ujqy"vjcv"vjg{"hcnn"ykvjkp"vjg"ueqrg"qh"vjg"encuu"fghkpkvkqp0" "Oqtgqxgt."kv"ku"ygnn"

guvcdnkujgf" vjcv" uwrgthkekcn" eqooqp" swguvkqpuÏnkmg" yjgvjgt" gcej" encuu" ogodgt" ujctgu" c"

ejctcevgtkuvke"qt"Ðuwhhgtgf"c"xkqncvkqp"qh"vjg"ucog"rtqxkukqp"qh"ncyÑÏctg"pqv"gpqwij"vq"guvcdnkuj"

eqooqpcnkv{0" " Jamie S.."88:"H05f"cv"6;9"*pqvkpi"vjcv"yjgvjgt"gcej"rwvcvkxg"encuu"ogodgt"ycu"c"

"""""""""""""""""""""""""""""""""""""""""""""""""
39" Rnckpvkhhu"hckn"vq"gzrnckp"vjg"kpvgtrnc{"dgvyggp"vjgkt"rcvvgtp"cpf"rtcevkeg"ctiwogpvu"cpf"vjgkt"ctiwogpvu"
tgictfkpi"vjg"gngogpvu"qh"vjgkt"ugzwcn"jctcuuogpv"jquvkng"yqtm"gpxktqpogpv"enckou."ocmkpi"kv"fkhhkewnv"hqt"
vjg"Eqwtv"vq"fgvgtokpg"wpfgt"yjcv"vjgqt{"Rnckpvkhhu"ctg"rtqeggfkpi0" " Kp"twnkpi"qp"RnckpvkhhuÓ"kpkvkcn"oqvkqp"
hqt"encuu"egtvkhkecvkqp."vjg"Eqwtv"kpuvtwevgf"vjcv"Rnckpvkhhu"vq"cfftguu"jqy"vjg"gngogpvu"qh"vjgkt"enckou"ecp"dg"
guvcdnkujgf"qp"c"encuu/ykfg"dcuku"kh"vjg{"cickp"oqxgf"hqt"encuu"egtvkhkecvkqp0" " Jqygxgt."Rnckpvkhhu"fkf"pqv"fq"
uq"ykvj"tgurgev"vq"vjg"gngogpvu"qh"vjgkt"jquvkng"yqtm"gpxktqpogpv"enckou"wpvkn"vjgkt"tgrn{"dtkgh0" "
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Oknycwmgg" Rwdnke" Uejqqn" uvwfgpv"ycu" c" uwrgthkekcn" eqooqp" swguvkqp" kpuwhhkekgpv" vq" guvcdnkuj"

eqooqpcnkv{+0" " "

Rnckpvkhhu"cnuq"ctiwg"vjcv"vjgtg"ctg"eqooqp"swguvkqpu"ykvj"tgurgev"vq"yjgvjgt"jctcuuogpv"

ycu" ugxgtg"qt"rgtxcukxg"gpqwij" vq"guvcdnkuj"c"jquvkng"yqtm"gpxktqpogpv" *i.e.." vq"chhgev"c" vgto."

eqpfkvkqp." qt" rtkxkngig" qh" gornq{ogpv+0" " ]5:6." cv" 520_" " Cu" pqvgf" d{" Rnckpvkhhu." vjku" gngogpv"

tgswktgu" vjcv" Rnckpvkhhu" guvcdnkuj" vjcv" vjg{" ygtg" uwdlgevgf" vq" uwhhkekgpvn{" ugxgtg" cpf" rgtxcukxg"

eqpfkvkqpu"vjcv"ygtg"dqvj"uwdlgevkxgn{"cpf"qdlgevkxgn{"jquvkng0" " ]Id0_" " ÐVq"swcnkh{"cu"jquvkng."vjg"

yqtm" gpxktqpogpv"owuv" dg" Òdqvj" qdlgevkxgn{" cpf" uwdlgevkxgn{" qhhgpukxg." qpg" vjcv" c" tgcuqpcdng"

rgtuqp"yqwnf" hkpf" jquvkng" qt" cdwukxg." cpf" qpg" vjcv" vjg" xkevko" kp" hcev" fkf" rgtegkxg" vq" dg" uq0ÓÑ" "

McPherson v. City of Waukegan."59;"H05f"652."65:"*9vj"Ekt0"4226+"*swqvkpi"Hilt-Dyson v. City of 

Chicago."4:4"H05f"678."684/85"*9vj"Ekt0"4224++0" " Rnckpvkhhu"eqpvgpf"vjcv"Ð]k_v"ku"qdxkqwu"vjcv"vjg"

qdlgevkxg"jquvknkv{"eqorqpgpv"ecp"dg"cfftguugf"cu"c"eqooqp"swguvkqp"dgecwug"vjg"tgcuqpcdngpguu"

uvcpfctf"ecp"dg"crrnkgf"vq"vjg"eqpfwev"cpf"vjg"gpxktqpogpvcn"hcevqtu"vjcv"ocmg"wr"vjg"jquvkng"yqtm"

gpxktqpogpv0Ñ" " ]5:6." cv" 52/530_" " Rnckpvkhhu" hwtvjgt" eqpvgpf" vjcv" Ð]s_wguvkqpu" uwej" cu" yjgvjgt"

ugzwcn"dcvvgtkgu"cpf"cuucwnvu." tgswguvu" hqt"ugzwcn" hcxqtu."uvqtkgu"qh"ugzwcn"eqpswguvu."eqpuvcpvn{"

uvctkpi"cpf"tgswktkpi"yqogp"vq"dgpf"qxgt."cpf"vjtgcvu"qh"ugzwcn"cuucwnv"ygtg"eqooqprnceg."ctg"

uwdlgev"vq"eqooqp"rtqqh0Ñ" " ]Id0"cv"530_" " Jqygxgt."dgecwug"vjg"qdlgevkxg"jquvknkv{"eqorqpgpv"uvknn"

fgrgpfu"qp"vjg"urgekhke"eqpfwev" vq"yjkej"gcej"pcogf"Rnckpvkhh"cpf"rwvcvkxg"encuu"ogodgt"ycu"

gzrqugf."RnckpvkhhuÓ"ctiwogpvu"okuu"vjg"octm0" " Cnvjqwij"Rnckpvkhhu"jcxg"rtgugpvgf"vjg"Eqwtv"ykvj"

gxkfgpeg" kpfkecvkpi" vjcv" pcogf" Rnckpvkhhu" cpf" rwvcvkxg" encuu" ogodgtu" ygtg" gzrqugf" vq" c"

ykfg/tcpig"qh"eqpfwev"vjcv"egtvckpn{"yqwnf"uwrrqtv"jquvkng"yqtm"gpxktqpogpv"enckou."vjg"gxkfgpeg"

fqgu"pqv"uwiiguv"vjcv"pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"cnn"ygtg"gzrqugf"vq"vjg"ucog"
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eqpfwev03: " " Vq" vjg" eqpvtct{." vjg" gxkfgpeg" kpfkecvgu" vjcv" pcogf" Rnckpvkhhu" cpf" rwvcvkxg" encuu"

ogodgtu" ygtg" gzrqugf" vq" c" ykfg" tcpig" qh" rwtrqtvgf" okueqpfwevÏhtqo" gzrquwtg" vq" ugzwcn"

itchhkvk."vq"quid pro quo"ugzwcn"rtqrqukvkqpu."vq"tcrg03;" " "

Rnckpvkhhu"crrgct"vq"dg"ctiwkpi"vjcv"kortqrgt"eqpfwev"ycu"uq"rgtxcukxg"cv"vjg"Rncpvu"vjcv"

gxgt{" yqocp" pgeguuctkn{" ycu" gzrqugf" vq" c" jquvkng" yqtm" gpxktqpogpv0" " " Kp" uwrrqtv" qh" vjcv"

ctiwogpv." Rnckpvkhhu" ekvg" vq" vjg" gzrgtv" tgrqtv" qh"Ft0" Nqwkug" Hkv¦igtcnf0" " Urgekhkecnn{." Rnckpvkhhu"

"""""""""""""""""""""""""""""""""""""""""""""""""
3:"Rnckpvkhhu"tgegpvn{"hkngf"c"pqvkeg"qh"uwrrngogpvcn"cwvjqtkv{."ekvkpi"vq"vyq"tgegpv"fgekukqpu"kp"yjkej"Lwfig"
Mgppgnn{" egtvkhkgf" jquvkng" yqtm" gpxktqpogpv" encuugu0" " ]Ugg" 639/3=" 639/40_" " Kp"Brown v. Cook County"
*Ecug"Pq0"37/ex/:2:7+."Lwfig"Mgppgnn{"eqpenwfgf"vjcv"vjg"hqnnqykpi"kuuwgu"rtgugpvgf"eqooqp"swguvkqpu<"
Ðyjgvjgt"vjg"cvvcemu"d{"kpocvgu"ygtg"uq"ugxgtg"qt"rgtxcukxg"cu"vq"cnvgt"vjg"eqpfkvkqpu"qh"gornq{ogpv"cpf"
etgcvg" c" jquvkng" qt" cdwukxg" yqtmkpi" gpxktqpogpv=" yjgvjgt" vjg" fghgpfcpvuÓ" rqnkekgu" ngf" vq" vjg" tcrkf"
rtqnkhgtcvkqp"qh"ocuvwtdcvkqp"cvvcemu"cickpuv"rwdnke"fghgpfgtu"cpf"ncy"engtmu"cetquu"vjg"Eqqm"Eqwpv{"Lckn"
u{uvgo="yjgvjgt" vjg"fghgpfcpvu"fkueqwtcigf" vjg"rnckpvkhhu" htqo"tgrqtvkpi"yjgp" vjg{"ygtg"cvvcemgf="cpf"
yjgvjgt"vjg"fghgpfcpvuÓ"fgnc{"kp"ocmkpi"ghhgevkxg"ejcpigu"vq"tgfweg"vjg"tcvg"qh"xkqngpeg"eqpuvkvwvgf"cp"
wptgcuqpcdng"fgnc{"kp"fkueqxgtkpi"cpf"tgogf{kpi"vjg"ukvwcvkqp0" " ]639/3."cv"3;/420_" " Ukoknctn{."kp"Howard 

v. Cook County Sherriff’s Office"*Ecug"Pq0"39/ex/:368+."Lwfig"Mgppgnn{"eqpenwfgf"vjcv"Ðyjgvjgt"vjg"yqtm"
gpxktqpogpv"cv"vjg"lckn"cpf"vjg"eqwtvjqwug"ku"qdlgevkxgn{"qhhgpukxgÑ"rtgugpvgf"c"eqooqp"swguvkqp"uwhhkekgpv"
vq" ucvkuh{" Twng" 45*c+Óu" eqooqpcnkv{" tgswktgogpv0" " ]639/4." cv" 350_" " Kp" Brown." vjg" rnckpvkhhu" ygtg"
ejcnngpikpi"c"urgekhke"mkpf"qh"ugzwcn"jctcuuogpvÏkpekfgpvu"qh"Ðocuvwtdcvkqp"cvvcemuÑ"d{"fgvckpggu0" " ]Ugg"
639/3."cv"50_" " Kp"Howard."vjg"rnckpvkhhu"rtgugpvgf"gxkfgpeg"vjcv"gcej"rwvcvkxg"encuu"ogodgt"yqwnf"jcxg"
dggp"gzrqugf"vq"vjg"ejcnngpigf"eqpfwev"dgecwug"gcej"rwvcvkxg"encuu"ogodgt"yqwnf"jcxg"dggp"kp"vjg"ctgcu"
yjgtg"vjg"ejcnngpigf"eqpfwev"ycu"qeewttkpi0" " ]Ugg"639/4."cv"37"*Ð]V_jg"rwvcvkxg"encuu"ogodgtu"cnn"yqtm"
ykvjkp"c"ukping"eqorngz"cpf"encuu"ogodgtu"igpgtcnn{"owuv"vtcxgn"vjtqwij"ownvkrng"fkhhgtgpv"rctvu"qh"vjcv"
eqorngz" kp" vjg" eqwtug" qh" vjgkt" gornq{ogpv0" " Vjg" fghgpfcpvu" cempqyngfig" vjku" hgcvwtg" qh" vjg"
lckn1eqwtvjqwug"eqorngz0Ñ+0_" " Ikxgp"vjcv"vjgug"ecugu"cfftguugf"oqtg"hqewugf"cnngicvkqpu"qh"c"jquvkng"yqtm"
gpxktqpogpv." vjg"Eqwtv" hkpfu" vjgug"ecugu" vq"dg"fkuvkpiwkujcdng0" " Kp"cffkvkqp." vjg"Eqwtv"pqvgu" vjcv" Lwfig"
Mgppgnn{Óu"eqooqpcnkv{"cpcn{ugu"kp"Brown"cpf"Howard"tgnkgf"ukipkhkecpvn{"qp"Chicago Teachers Union, 

Local No. 1 v. Bd. of Educ. of City of Chi.."9;9"H05f"648."655"*9vj"Ekt0"4237+0" " Cu"fkuewuugf"jgtgkp."vjg"
Eqwtv" eqpenwfgu" vjcv" RnckpvkhhuÓ" ecug" jgtg" ku" fkuvkpiwkujcdng" htqo" vjcv" ecug." yjkej" cnuq" kpxqnxgf"oqtg"
hqewugf" cnngicvkqpu" qh" okueqpfwev0" " Urgekhkecnn{." vjg" rnckpvkhhu" kp" vjcv" ecug" cuugtvgf" Ðvjcv" c" wpkhqto"
gornq{ogpv" rtcevkeg" *]c" urgekhke_" ugv" qh" etkvgtkc" wugf" vq" gxcnwcvg" vjg" uejqqn+" wugf" d{" vjg" ucog"
fgekukqp/ocmkpi" dqf{" vq" gxcnwcvg" uejqqnu"ycu" fkuetkokpcvqt{0Ñ" " Id0" cv" 6620" " Vjgtg" ku" pq" uwej" urgekhke"
rqnke{"cv"kuuwg"jgtg0" " Cnvjqwij"vjg"Eqwtv"jcu"tgxkgygf"Howard"cpf"Brown"kp"vjgkt"gpvktgv{."vjg"Eqwtv"qpn{"
cfftguugu"vjg"eqooqpcnkv{"cpcn{ugu."yjkej"ku"oquv"rgtvkpgpv"vq"vjg"EqwtvÓu"cpcn{uku"jgtg0" " "
"
3;" Hqt"gzcorng."Rnckpvkhhu"ekvg"vq"c"swguvkqppcktg"eqorngvgf"d{"c"rwvcvkxg"encuu"ogodgt"yjq"kpfkecvgf"vjcv"
ujg"ycu"gzrqugf"vq"ugzwcn"eqoogpvu."lqmgu"cpf"kppwgpfq."cpf"fgtqicvqt{"vgtou0" " ]546/363"*Rnu0Óu"Gz0"363"
Î"Rwvcvkxg"Encuu"Ogodgt"Swguvkqppcktg+0_" " Jqygxgt."vjku"ucog"rwvcvkxg"encuu"ogodgt"fgpkgu"gxgt"jcxkpi"
dggp"vqwejgf"kp"cp"kpcrrtqrtkcvg"ocppgt"fwtkpi"jgt"gornq{ogpv0" " ]Id0_" " Vjku"rwvcvkxg"encuu"ogodgt"cnuq"
fgpkgu" gxgt" jcxkpi" uggp" kpcrrtqrtkcvg" vqwejkpi" fwtkpi" jgt" gornq{ogpv0" " ]Id0_" " D{" eqpvtcuv." cpqvjgt"
rwvcvkxg"encuu"ogodgt"fkuewuugf"cdqxg"kpfkecvgf" vjcv"ujg"jcf"kpcrrtqrtkcvgn{"dggp"vqwejgf"dwv"jcf"pqv"
jgctf"kpcrrtqrtkcvg"eqoogpvu0" " "
"



59"

ctiwg"vjcv"Ft0"Hkv¦igtcnfÓu"tgrqtv"guvcdnkujgu"Ðgxkfgpeg"qh"c"eqooqp"rtcevkeg"qh"ugzwcn"jctcuuogpv"

cickpuv"yqogp"cv"vjg"]Rncpvu_0Ñ" " Hqt"vjg"tgcuqpu"fkuewuugf"cdqxg."jqygxgt."vjg"Eqwtv"ku"gzenwfkpi"

Ft0"Hkv¦igtcnfÓu"qrkpkqpu"tgncvkpi"vq"vjcv"kuuwg0" " Gxgp"kh"vjg"Eqwtv"ygtg"vq"ceegrv"Ft0"Hkv¦igtcnfÓu"

vguvkoqp{"qp"vjcv"kuuwg."Ft0"Hkv¦igtcnfÓu"eqpenwukqpu"fq"pqv"guvcdnkuj"c"eqooqp"kuuwg"ykvj"tgurgev"

gcej" rnckpvkhhuÓ" gzrquwtg" vq" ugzwcn" jctcuuogpv0" " Ft0" Hkv¦igtcnf" eqpenwfgu" vjcv" vjg" yqtm"

gpxktqpogpv"cv"Ðvjg"Rncpvu"ku"jkijn{"ugzwcnk¦gf."ngcfkpi"vq"jkij"ngxgnu"qh"codkgpv"jctcuuogpv0Ñ42" "

]548/3" *Ft0" Hkv¦igtcnf" Tgr0+." cv" 890_" " Ft0" Hkv¦igtcnf" hwtvjgt" eqpenwfgu" vjcv" jctcuuogpv" cv" vjg"

Rnckpvu"Ðku"uq"rgtxcukxgÑ"vjcv"gxgt{"hgocng"gornq{gg"qh"vjg"Rncpvu"Ðkpgxkvcdn{Ñ"jcu"dggp"gzrqugf"vq"

ugzwcn"jctcuuogpv."Ðto a greater or lesser degree0Ñ" " ]Id0"cv"8:"*gorjcuku"cffgf+0_" " Vjku"cpcn{uku"

jkijnkijvu"vjg"xct{kpi"ngxgnu"qh"cnngigf"okueqpfwev"vq"yjkej"pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"

ogodgtu"jcxg"dggp"gzrqugf0" "Yjkng"uqog"yqogp"cnngig"vjcv"vjg{"jcxg"dggp"rj{ukecnn{"cuucwnvgf"

qt"gxgp"tcrgf."qvjgtu"oc{"qpn{"jcxg"dggp"gzrqugf"vq"Ðcodkgpv"jctcuuogpv0Ñ43" " Vjwu."gxgp"kh"vjg"

Eqwtv" ecvgiqtkecnn{" fgpkgf"FghgpfcpvÓu"oqvkqp" vq" gzenwfg" vjg" vguvkoqp{"qh"Ft0"Hkv¦igtcnf." vjg"

Eqwtv" uvknn" yqwnf" eqpenwfg" vjcv" Rnckpvkhhu" jcxg" pqv" guvcdnkujgf" vjcv" vjg" qdlgevkxgn{" qhhgpukxg"

gngogpv" qh" vjgkt" jquvkng" yqtm" gpxktqpogpv" enckou" ecp" dg" rtqxgp" qp" c" encuu/ykfg" dcuku0 44" "

"""""""""""""""""""""""""""""""""""""""""""""""""
42" Ft0"Hkv¦igtcnf"uvcvgu"vjcv"Ðcodkgpv"jctcuuogpvÑ"tghgtu"Ðvq"vjg"gzrgtkgpeg"qh"yqtmkpi"kp"cp"gpxktqpogpv"
rgtogcvgf"ykvj"ugzwcnn{"qhhgpukxg"cpf"fgitcfkpi"dgjcxkqt."vjcv"ku."c"jkijn{"ugzwcnk¦gf"cvoqurjgtg"kp"yjkej"
etwfg"cpf"qhhgpukxg"ocvgtkcnu"ctg"eqooqp"cpf"gornq{ggu"ugg"jctcuukpi"dgjcxkqt"cu"pqtocvkxg."yjgvjgt"
urgekhkecnn{"fktgevgf"cv"vjgo"qt"pqv0" " ]548/3"*Ft0"Hkv¦igtcnf"Tgr0+."cv"350_" " "
"
43" Vq"vjg"gzvgpv"vjcv"Ft0"Hkv¦igtcnf"rwtrqtvu"vq"gswcvg"Ðcodkgpv"jctcuuogpvÑ"vq"Ðcevkqpcdng"jctcuuogpv.Ñ"
vjg"Eqwtv"citggu"ykvj"Fghgpfcpv"vjcv"uwej"vguvkoqp{"cnuq"yqwnf"rtqrgtn{"dg"gzenwfgf"cu"eqphwukpi"cpf"
okungcfkpi"wpfgt"Twng"6250" " "
"
44" Rnckpvkhhu"cnuq"ctiwg"vjcv"vjgkt"Ðcpgefqvcn"gxkfgpeg"nkmgykug"uwrrqtvu"vjgkt"cnngicvkqpu"cpf"c"hkpfkpi"qh"
eqooqpcnkv{0Ñ" " Jqygxgt."cu"fkuewuugf"cntgcf{."vjg"cpgefqvcn"gxkfgpeg"dghqtg"vjg"Eqwtv"cevwcnn{"kpfkecvgu"
vjcv"yqogp"cv"vjg"Rncpvu"ygtg"gzrqugf"vq"c"ykfg/tcpig"qh"okueqpfwev0" " Kp"hcev."Fghgpfcpv"jcu"uwdokvvgf"
fgenctcvkqpu" htqo" vygnxg"yqogp" cxgttkpi" vjcv" vjg{" pgxgt" gzrgtkgpegf" qt"ykvpguugf" ugzwcnn{" jctcuukpi"
eqpfwev" cv" vjg"Rncpvu0" " ]57:/33" *Fgh0Óu"Gzu0" ;/42+0_" " Cpqvjgt" vygnxg"yqogp"jcxg" uwdokvvgf" chhkfcxkvu"
uvcvkpi"vjcv"yjkng"vjg{"oc{"jcxg"dggp"uwdlgevgf"vq"qt"oc{"jcxg"ykvpguugf"uwej"eqpfwev."vjg{"gkvjgt"ygtg"
pqv"dqvjgtgf"d{"vjg"eqpfwev"qt"vjg{"dgnkgxgf"vjcv"vjg"eqpfwev"ycu"cfftguugf"crrtqrtkcvgn{"*gkvjgt"d{"vjg"
chhkcpv" qt" d{"Fghgpfcpv0" " ]57:/33" *Fgh0Óu" Gzu0" 43/54+0_" "Yjkng" Rnckpvkhhu"oc{" eqpvgpf" vjcv" Fghgpfcpv"



5:"

Hwtvjgtoqtg."ikxgp"vjg"uk¦g"qh"vjg"Rncpvu"cpf"vjg"hcev"vjcv"pcogf"Rnckpvkhhu"jcxg"pqv"yqtmgf"kp"

ocp{"qh"vjg"Rncpvu"fkhhgtgpv"fgrctvogpvu"cpf"etgyu"fwtkpi"cnn"tgngxcpv"vkog"htcogu"]57:."cv"3;/43_."

vjg" Eqwtv" fqgu" pqv" ugg" jqy" RnckpvkhhuÓ" cpgefqvcn" gxkfgpeg" qh" okueqpfwevÏvjqwij"

cdwpfcpvÏguvcdnkujgu"vjcv"uwej"eqpfwev"wpkxgtucnn{"ycu"qeewttkpi"kp"cnn"ctgcu"qh"vjg"Rncpvu"cv"cnn"

vkogu0" "

Cnvjqwij"Rnckpvkhhu"eqpegfg"vjcv"vjg"uwdlgevkxg"gngogpv"qh"vjgkt"jquvkng"yqtm"gpxktqpogpv"

encko"yknn"tgswktg"cv"ngcuv"uqog"kpfkxkfwcnk¦gf"rtqqh."Rnckpvkhhu"ctiwg"vjcv"vjg"uwdlgevkxg"gngogpv"

uvknn"ecp"dg"cpuygtgf"vq"uqog"gzvgpv"vjtqwij"eqooqp"swguvkqpu0" " Urgekhkecnn{."Rnckpvkhhu"uwdokv"

vjcv" egtvckp" v{rgu"qh"jctcuuogpv" uwej"cu" cuucwnv." tcrg." cpf1qt"wpycpvgf" vqwejkpi"d{" vjgkt" xgt{"

pcvwtg" ctg" wpygneqog0" "Jqygxgt." vjg"Eqwtv" ecppqv" hktuv" fgvgtokpg" vjcv" vqwejkpi" ku" wpycpvgf"

ykvjqwv"hktuv"guvcdnkujkpi"vjcv"vjg"eqpfwev"qeewttgf"cpf"vjgp"nqqmkpi"vq"vjg"uwdlgevkxg"kpvgpv"qh"vjg"

rgtuqp"dgkpi"vqwejgf045" " Vjg"Eqwtv"vjgtghqtg"eqpenwfgu"vjcv"vjg"uwdlgevkxg"gngogpv"qh"RnckpvkhhuÓ"

jquvkng" yqtm" gpxktqpogpv" encko" fqgu" pqv" rtgugpv" eqooqp" kuuwgu" crrtqrtkcvg" hqt" encuu/ykfg"

fgvgtokpcvkqp0" " "

Rnckpvkhhu"ukoknctn{"ctiwg"vjcv"vjg{"ecp"guvcdnkuj"qp"c"encuu/ykug"dcuku"vjcv"vjg{"cpf"rwvcvkxg"

encuu"ogodgtu"ygtg"gzrqugf"vq"jctcuuogpv"qp"vjg"dcuku"qh"ugz0" "Jqygxgt."kh"pcogf"Rnckpvkhhu"cpf"

rwvcvkxg"encuu"ogodgtu"ecppqv"guvcdnkuj"vjcv"vjg{"gxgp"ygtg"gzrqugf"vq"vjg"ucog"eqpfwev"qp"c"

encuu/ykfg"dcuku."vjg{"ecppqv"cfftguu"qp"c"encuu/ykfg"dcuku"yjgvjgt"vjg"fkhhgtkpi"eqpfwev"vq"yjkej"

vjg{"ygtg"gzrqugf"ycu"dcugf"qp"ugz0" " "

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
rtguuwtgf"vjgug"yqogp"vq"ikxg"uvcvgogpvu."gxgp"RnckpvkhhuÓ"qyp"gxkfgpeg"fgoqpuvtcvgu"vjg"ykfg"tcpig"qh"
okueqpfwev" vq" yjkej" yqogp"yqtmkpi" cv" vjg" Rncpvu" encko" vq" jcxg" dggp" gzrqugf0" " Hqt" gzcorng." kp" cp"
kpvgtxkgy"ykvj"c"rwvcvkxg"encuu"ogodgt."vjg"rwvcvkxg"encuu"ogodgt"kpfkecvgf"vjcv"ujg"kpcrrtqrtkcvgn{"jcf"
dggp"vqwejgf"dwv"vjcv"ujg"pgxgt"jcf"jgctf"cp{"kortqrgt"ugzwcn"eqoogpvu0" " ]546/;2"*Rn0Óu"Gz0";2+0_" " "
"
45" Rnckpvkhhu"cnuq"ctiwg" vjcv"cp{"rwvcvkxg"encuu"ogodgtu"yjq"fkf"pqv" hkpf" vjg"gpxktqpogpv"jquvkng"eqwnf"
cnyc{u"qrv"qwv"qh"vjg"encuu0" " Jqygxgt."vjg"Eqwtv"ecppqv"eqpenwfg"vjcv"cp"kuuwg"rtgugpvu"c"eqooqp"swguvkqp"
ukorn{"dgecwug"vjqug"ykvj"fkhhgtkpi"enckou"ecp"qrv"qwv0" " "



5;"

Hkpcnn{."Rnckpvkhhu"ctiwg" vjcv" vjgtg" ku"c"eqooqp"kuuwg"ykvj"tgurgev" vq"yjgvjgt" vjgtg" ku"c"

dcuku" hqt" gornq{gt" nkcdknkv{0" " Urgekhkecnn{." Rnckpvkhhu" ctiwg" vjcv" Ðyjgvjgt" ]Fghgpfcpv_" mpgy" qt"

ujqwnf" jcxg" mpqyp" qh" vjg" jquvkng" yqtm" gpxktqpogpv." yjgvjgt" ]Fghgpfcpv_" gpeqwtcigf" vjg"

gpxktqpogpv." yjgvjgt" ]Fghgpfcpv_" vqqm" cp{" cevkqp" vq" tgogf{" vjg" gpxktqpogpv." yjgvjgt"

]Fghgpfcpv_" ycu" pginkigpv." yjgvjgt" ]Fghgpfcpv_" jcf" pqvkeg" qh" vjg" jquvkng" yqtm" gpxktqpogpv."

yjgvjgt" ]Fghgpfcpv_" vqqm" rtqorv" tgogfkcn" cevkqp" kp" tgurqpug" vq" etgfkdng" cnngicvkqpu" qh"

jctcuuogpv."yjgvjgt"]Fghgpfcpv_"jcf"c"rqnke{"qh"rgtokvvkpi"jctcuugtu"vq"tgockp"kp"vjg"yqtm"rnceg."

yjgvjgt" ]Fghgpfcpv_" hckngf" vq" fkuekrnkpg" jctcuugtu." cpf"yjgvjgt" ]Fghgpfcpv_" gtcfkecvgf" ugzwcn"

jctcuuogpv" cpf" igpfgt/dcugf" fkuetkokpcvkqp" kp" kvu" Ejkeciq" Rncpvu0Ñ" " ]5:6." cv" 4;/520_" " Yjkng"

vjgug"swguvkqpu"oc{"xgt{"ygnn"dg"tgngxcpv"vq"fgvgtokpkpi"yjgvjgt"vjgtg"ku"c"dcuku"hqt"gornq{gt"

nkcdknkv{."Rnckpvkhhu"fq"pqv"cfftguu"yjcv"ujqykpi"ku"pgeguuct{"vq"guvcdnkuj"gornq{gt"nkcdknkv{0" " ÐKv"ku"

pqv" vjg"qdnkicvkqp"qh" ]vjg_" eqwtv" vq" tgugctej"cpf"eqpuvtwev" vjg" ngicn" ctiwogpvu"qrgp" vq"rctvkgu."

gurgekcnn{"yjgp"vjg{"ctg"tgrtgugpvgf"d{"eqwpugn0Ñ" "Beard v. Whitley Cty. REMC.":62"H04f"627."

62:/2;"*9vj"Ekt0"3;::+="ugg"cnuq"Schaefer v. Universal Scaffolding & Equip., LLC.":5;"H05f"7;;."

829" *9vj" Ekt0" 4238+" *ÐRgthwpevqt{" cpf" wpfgxgnqrgf" ctiwogpvu" ctg" yckxgf." cu" ctg" ctiwogpvu"

wpuwrrqtvgf"d{"ngicn"cwvjqtkv{0Ñ"*ekvcvkqp"qokvvgf++0"

Kp" cp{" gxgpv." dcugf" qp" vjg" gxkfgpeg" rtgugpvgf" d{" Rnckpvkhhu." vjg" Eqwtv" eqpenwfgu" vjcv"

gornq{gt"nkcdknkv{"ku"pqv"c"eqooqp"swguvkqp"kp"vjku"ecug046" " ÐCp"gornq{gt"ku"xkectkqwun{"nkcdng"hqt"

c"jquvkng"gpxktqpogpv"etgcvgf"d{"c"uwrgtxkuqt"Òuwdlgev"vq"egtvckp"fghgpugu0ÓÑ" "Wilson v. Chrysler 

Corp.."394"H05f"722."72:"*9vj"Ekt0"3;;;+"*swqvkpi"Adusumilli v. City of Chicago."386"H05f"575."

583"*9vj"Ekt0"3;;:++0" " ÐCp"gornq{gt"ku"nkcdng"hqt"jctcuuogpv"d{"eqyqtmgtu"qpn{"yjgp"kv"jcu"dggp"

"""""""""""""""""""""""""""""""""""""""""""""""""
46" Vjg"Eqwtv"ecp"eqpegkxg"qh"uegpctkqu"yjgtg"vjku"gngogpv"eqwnf"dg"guvcdnkujgf"qp"c"encuu/ykfg"dcuku0" " Hqt"
gzcorng." kh" pcogf"Rnckpvkhhu" cpf"rwvcvkxg" encuu"ogodgtu" cnn"ygtg" ejcnngpikpi"okueqpfwev"d{" vjg" ucog"
uwrgtxkuqt"cpf"c"etkvkecn"ocuu"qh"gornq{ggu"uwhhkekgpv"vq"ucvkuh{"vjg"pwogtqukv{"tgswktgogpv"ygtg"xkevkou"qh"
vjcv"okueqpfwev0"



62"

Òpginkigpv"gkvjgt" kp"fkueqxgtkpi"qt"tgogf{kpi"vjg"jctcuuogpv0ÓÑ" " Jarvis v. Sigmatron Int’l Inc.."

445"H0"Uwrr0"4f";:3.";:8"*P0F0"Knn0"4224+"*swqvkpi"Parkins v. Civil Constructors of Ill., Inc.."385"

H05f"3249."3257"*9vj"Ekt0"3;;:++0" " ÐPqvkeg"qt"mpqyngfig"d{"vjg"gornq{gt"qh"vjg"jctcuuogpv"ku"c"

rtgtgswkukvg"hqt"nkcdknkv{0Ñ" " Id0"*ekvkpi"Parkins."385"H05f"cv"3257+0" " ÐCp"gornq{gt"ecp"igpgtcnn{"

cxqkf"nkcdknkv{"hqt"c"jquvkng"yqtm"gpxktqpogpv"kh"kv"rtqorvn{"kpxguvkicvgf"eqornckpvu"ocfg"d{"vjg"

rnckpvkhh"cpf"cevgf"vq"uvqr"vjg"jctcuukpi"dgjcxkqt0Ñ" "Montgomery v. Am. Airlines, Inc.."848"H05f"

5:4."5;4"*9vj"Ekt0"4232+"*ekvkpi"Lucero v. Nettle Creek Sch. Corp.."788"H05f"942."953"*9vj"Ekt0"

422;++0" " "

Cnvjqwij" vjku"cpcn{uku"okijv"fgrgpf"qp"FghgpfcpvÓu" tgurqpug" vq"urgekhke"cnngicvkqpu"qh"

jctcuuogpv"ocfg"mpqyp"vq"Fghgpfcpv."yjkej"yqwnf"tgswktg"kpfkxkfwcn"cpcn{uku."Rnckpvkhhu"eqpvgpf"

vjcv"vjg{"ecp"guvcdnkuj"c"dcuku"hqt"gornq{gt"nkcdknkv{"d{"fgoqpuvtcvkpi"vjcv"Fghgpfcpv"jcu"c"rqnke{"

qh"hcknkpi"vq"vcmg"rtqorv"tgogfkcn"cevkqp"kp"tgurqpug"vq"etgfkdng"cnngicvkqpu"qh"kortqrgt"eqpfwev0" "

]545."cv"870_" " Urgekhkecnn{."Rnckpvkhhu"eqpvgpf"vjcv"Fghgpfcpv"jcu"*3+"cnnqygf"mpqyp"jctcuugtu"vq"

tgockp"kp"vjg"yqtmrnceg."*4+"hckngf"vq"fkuekrnkpg"jctcuugtu"fgurkvg"vjg"jctcuuogpv"dgkpi"ykvpguugf"

d{"uwrgtxkuqtu."*5+"vjtgcvgpgf"hgocng"eqornckpcpvu"ykvj"vgtokpcvkqp"qt"ytkvvgp"tgrtkocpfu."cpf"

*6+"cuukipgf"nguu"fguktcdng"vcumu"vq"gornq{ggu"yjq"fkf"pqv"uwdokv"vq"ugzwcn"cfxcpegu0" " ]Id0_" " "

Jqygxgt." vjg" qpn{" eqtrqtcvg" rqnkekgu" vjcv" jcxg" dggp" guvcdnkujgf" tgncvg" vq" FghgpfcpvÓu"

cpvk/jctcuuogpv"eqtrqtcvg"fktgevkxgu"cpf"rqnke{"ngvvgtu."yjkej"ctg"korngogpvgf"d{"nqecn"Jwocp"

Tguqwtegu"cpf"Ncdqt"Tgncvkqpu"rgtuqppgn0" " Rnckpvkhhu"fq"pqv"eqpvgpf"vjcv"FghgpfcpvÓu"eqtrqtcvg"

fktgevkxgu"cpf"rqnke{"ngvvgtu"ctg"fkuetkokpcvqt{"qt"kortqrgt0" "Tcvjgt."Rnckpvkhhu"ctiwg"vjcv"egtvckp"

qh" FghgpfcpvÓu" gornq{ggu" jcxg" cevgf" kortqrgtn{" fgurkvg" *cpf" kp" xkqncvkqp" qh+" vjgug" rqnkekgu0" "

Rnckpvkhhu"jcxg"pqv."jqygxgt."guvcdnkujgf"Ðukipkhkecpv"rtqqhÑ"vjcv"Fghgpfcpv"cevgf"wpfgt"c"igpgtcn"

rqnke{"vjcv"ocpkhguvgf"kvugnh"kp"vjg"ucog"igpgtcn"hcujkqp0" "Dukes."786"W0U0"cv"575"*ÐUkipkhkecpv"
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rtqqh"vjcv"cp"gornq{gt"qrgtcvgf"wpfgt"c"igpgtcn"rqnke{"qh"fkuetkokpcvkqp"eqpegkxcdn{"eqwnf"lwuvkh{"

c" encuu" qh" dqvj" crrnkecpvu" cpf" gornq{ggu" kh" vjg" fkuetkokpcvkqp"ocpkhguvgf" kvugnh" kp" jktkpi" cpf"

rtqoqvkqp" rtcevkegu" kp" vjg" ucog" igpgtcn" hcujkqp." uwej" cu" vjtqwij" gpvktgn{" uwdlgevkxg"

fgekukqp/ocmkpi0Ñ+0" " Vjg"Ugxgpvj"Ektewkv"jcu"jgnf"vjcv"Ðuwdlgevkxg."fkuetgvkqpct{"fgekukqpu"ecp"dg"

vjg"uqwteg"qh"c"eqooqp"encko"kh"vjg{"ctg."hqt"gzcorng."vjg"qwveqog"qh"gornq{ogpv"rtcevkegu"qt"

rqnkekgu" eqpvtqnngf" d{" jkijgt/ngxgn" fktgevqtu." kh" cnn" fgekukqp/ocmgtu" gzgtekug" fkuetgvkqp" kp" c"

eqooqp"yc{"dgecwug"qh"c"eqorcp{"rqnke{"qt"rtcevkeg."qt"kh"cnn"fgekukqp/ocmgtu"cev"vqigvjgt"cu"qpg"

wpkv0Ñ" "Chicago Teachers Union, Local No. 1 v. Bd. of Educ. of City of Chicago."9;9"H05f"648."

65:" *9vj"Ekt0"4237+0" " Rnckpvkhhu"jcxg"pqv"guvcdnkujgf" vjcv"cp{"qh" vjgug"ektewouvcpegu" ku"rtgugpv"

jgtg0" " "

Cnvjqwij"dqvj"Rncpvu"jcxg"vjg"ucog"itkgxcpeg"rtqegfwtgu"cpf"ctg"iqxgtpgf"d{"vjg"ucog"

eqnngevkxg"dctickpkpi"citggogpv."cu"pqvgf"d{"Fghgpfcpv."vjg"Jwocp"Tguqwtegu"fgrctvogpvu"kp"vjg"

Rncpvu" ctg" ugrctcvg" cpf" fkuvkpev" htqo" vjg" eqtrqtcvg/ngxgn" Rgtuqppgn" Tgncvkqpu" Fgrctvogpv" cv"

FghgpfcpvÓu"jgcfswctvgtu"kp"Fgctdqtp."Okejkicp0" " ]57:/32"*Fgh0Óu"Gz0"3"Î"Ncxgpfgt"Fgen0+."cv"5."

7."̨̨"4.";0_" "Yjkng"Rnckpvkhhu"cuugtv"vjcv"Ðvjg"rgtuqppgn"qxgtuggkpi"vjg"eqornckpvu."fkuekrnkpg"cpf"

vgtokpcvkqp"qh"jqwtn{"gornq{ggu"*Lko"Nctgug."qt"qvjgt"gornq{ggu"fgukipcvgf"htqo"jku"Rgtuqppgn"

Tgncvkqpu" qhhkeg+" ycu" ]uke_" eqooqpÑ" ]545." cv" 39/3:_." Fghgpfcpv" ctiwgu" vjcv" vjku" cuugtvkqp" ku"

kpeqttgev."pqvkpi"vjcv"Lko"Nctgug"pgxgt"qxgtucy"Rgtuqppgn"Tgncvkqpu0" " ]57:."cv"3;0_" " Rnckpvkhhu"hckn"

vq" tgurqpf" vq" vjcv" rqkpv0" " Rnckpvkhhu" fq" kfgpvkh{" gxkfgpeg" kpfkecvkpi" vjcv" Rgtuqppgn" Tgncvkqpu"

dgecog"kpxqnxgf"kp"cevwcnn{"eqpfwevkpi"kpxguvkicvkqpu"kpvq"cnngicvkqpu"qh"okueqpfwev"cv"vjg"Rncpvu"

ctqwpf"42360" " ]547/5;"*Nctgug"Fgr0+."cv"33/340_" " Kpfggf."Fghgpfcpv"tgeqipk¦gu"vjcv"dgikppkpi"kp"

Ugrvgodgt"4236"cpf"eqpvkpwkpi"wpvkn"crrtqzkocvgn{"Lwn{"3."4238."c"Rgtuqppgn"Tgncvkqpu/ngf"vgco"

uwrrqtvgf" Jwocp" Tguqwtegu" cpf" Ncdqt" Tgncvkqpu" rgtuqppgn" cv" vjg" Rncpvu" kp" eqpfwevkpi"
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kpxguvkicvkqpu"qh"ugzwcn"jctcuuogpv"cnngicvkqpu0" " ]57:/32"*Fgh0Óu"Gz0"3"Î"Ncxgpfgt"Fgen0+."cv"8."̨"

3;0_" " Cpf"ogodgtu" qh" vjg" Rgtuqppgn"Tgncvkqpu"Fgrctvogpv" jcxg" eqpvkpwgf" vq" rtqxkfg" nkokvgf"

kpxguvkicvkxg"uwrrqtv"qp"cp"cu"pggfgf"dcuku"ukpeg"Lwn{"3."42380" " ]Id0"cv"8."̨"420_" " Jqygxgt."vjg"

Rncpvu" tgvckpgf" wnvkocvg" fgekukqp/ocmkpi" cwvjqtkv{" hqt" fkuekrnkpct{" kuuwgu" kpxqnxkpi" jqwtn{"

gornq{ggu" vjtqwijqwv" vjg" gpvktg"rgtkqf0" " ]Id0" cv" 8." ̨"430_" " Cu"pqvgf"d{"Fghgpfcpv." vjgtg"ygtg"

crrtqzkocvgn{"64"fkhhgtgpv"Jwocp"Tguqwtegu"cpf"Ncdqt"Tgncvkqpu"rgtuqppgn"yjq"kpxguvkicvgf"cpf"

fkuekrnkpgf" jqwtn{" gornq{ggu" hqt" jctcuuogpv0" " ]Id0" cv" 8." ̨" 390_" " Wpfgt" uwej" ektewouvcpegu."

Rnckpvkhhu"jcxg"pqv"ujqyp"vjcv"Fghgpfcpv"cevgf"wpfgt"c"igpgtcn"rqnke{"vjcv"ocpkhguvgf"kvugnh"kp"vjg"

ucog"igpgtcn" hcujkqp0" "Dukes."786"W0U0"cv"5750" "Dukes" Ðfktgevu"eqwtvu" vq"gzcokpg"yjgvjgt"cnn"

ocpcigtu" gzgtekug" fkuetgvkqp" kp" c" eqooqp" yc{" ykvj" uqog" eqooqp" fktgevkqp0Ñ  Chicago 

Teachers Union, Local No. 1 v. Bd. of Educ. of City of Chicago."9;9"H05f"648."659"*9vj"Ekt0"4237+"

*swqvkpi"Scott v. Family Dollar Stores, Inc.."955"H05f"327."335"*6vj"Ekt0"4235++"*kpvgtpcn"swqvcvkqp"

octmu"qokvvgf+0" " Vjgtg"ku"pq"kpfkecvkqp"vjcv"vjg"kpxguvkicvkxg"cpf"fkuekrnkpct{"fgekukqpu"ocfg"ykvj"

tgurgev"vq"jqwtn{"gornq{ggu"ygtg"ocfg"Ðykvj"uqog"eqooqp"fktgevkqp0Ñ" " " "

Wpnkmg" fkuekrnkpg" kpxqnxkpi" jqwtn{" gornq{ggu." fkuekrnkpg" qh" ucnctkgf" gornq{ggu" hqt"

xkqncvkqpu"qh"FghgpfcpvÓu"cpvk/jctcuuogpv"rqnkekgu"ku"tgxkgygf"cpf"wnvkocvgn{"fgvgtokpgf"d{"uvchh"

kp" vjg"Rgtuqppgn"Tgncvkqpu"Fgrctvogpv0" " ]57:/32" *Fgh0Óu"Gz0"3"Î"Ncxgpfgt"Fgen0+." cv" 8." ̨"440_" "

Ð]K_h"c"igpgtcn"rqnke{"vjcv"ku"gphqtegf"cv"vjg"eqtrqtcvg"ngxgn"tcvjgt"vjcp"d{"kpfkxkfwcn"uwrgtxkuqtu"ku"

enckogf" vq" dg" fkuetkokpcvqt{." gxgp" kh" uqog" fkuetgvkqp" gzkuvu." eqooqpcnkv{" oc{" dg" hqwpf0Ñ" "

Chicago Teachers Union, Local No. 1."9;9"H05f"cv"662"*ekvcvkqp"qokvvgf++0" " Uvknn."Rnckpvkhhu"jcxg"

pqv" guvcdnkujgf" vjcv" cp" cevkqpcdng" eqtrqtcvg" rqnke{" gzkuvgf0" " Rnckpvkhhu" jcxg" pqv" rtgugpvgf"

uvcvkuvkecn"gxkfgpeg"qp"vjcv"rqkpv0" " Cpf"RnckpvkhhuÓ"cpgefqvcn"gxkfgpeg"ku"kpuwhhkekgpv"vq"guvcdnkuj"cp"

cevkqpcdng"rqnke{"qh"hcknkpi"vq"vcmg"rtqorv"tgogfkcn"cevkqp"kp"tgurqpug"vq"etgfkdng"cnngicvkqpu"qh"
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kortqrgt"eqpfwev."gurgekcnn{"kp"nkijv"qh"vjg"hcev"vjcv"Fghgpfcpv"fkf"fkuekrnkpg"ucnctkgf"gornq{ggu"

hqt" ugzwcn"jctcuuogpv0" " ]Ugg"57:/;" *ejctv" uwooctk¦kpi"fkuekrnkpg"cpf"eqttgevkxg"cevkqpu"cv" vjg"

Rncpvu"htqo"4234/423:+0_" " Vjg"Eqwtv"vjgtghqtg"eqpenwfgu"vjcv"Rnckpvkhhu"jcxg"pqv"ogv"vjgkt"dwtfgp"

qh"ucvkuh{kpi"Twng"45*c+Óu"eqooqpcnkv{"tgswktgogpv0" " "

E0" V{rkecnkv{"wpfgt"Twng"45*c+*5+"

Twng"45*c+*5+"tgswktgu"vjcv"Ðvjg"enckou"qt"fghgpugu"qh"vjg"tgrtgugpvcvkxg"rctvkgu"ctg"v{rkecn"

qh"vjg"enckou"qt"fghgpugu"qh"vjg"encuu0Ñ" " Enckou"qh"encuu"tgrtgugpvcvkxgu"cpf"encuu"ogodgtu"ctg"

v{rkecn"kh"vjg{"ctkug"htqo"vjg"ucog"rtcevkeg"qt"eqwtug"qh"eqpfwev"cpf"ctg"dcugf"qp"vjg"ucog"ngicn"

vjgqt{0" "Keele." 36;"H05f" cv" 7;70" " V{rkecnkv{" cpf" eqooqpcnkv{" ctg" enqugn{" tgncvgf0" "Rosario v. 

Livaditis." ;85" H04f" 3235." 323:" *9vj" Ekt0" 3;;4+0" " ÐV{rkecn" fqgu" pqv" ogcp" kfgpvkecn." cpf" vjg"

v{rkecnkv{"tgswktgogpv"ku"nkdgtcnn{"eqpuvtwgf0Ñ" "Gaspar v. Linvatec Corp.."389"H0T0F0"73."79"*P0F0"

Knn0" 3;;8+0" " V{rkecnkv{" ku"ogcpv" vq" gpuwtg" vjcv" vjg" enckou" qh" vjg" encuu" tgrtgugpvcvkxgu" jcxg" vjg"

Ðucog"guugpvkcn"ejctcevgtkuvkeu"cu"vjg"enckou"qh"vjg"encuu"cv"nctig0Ñ" "Retired Chicago Police Ass’n 

v. City of Chicago."9"H05f"7:6."7;8"*9vj"Ekt0"3;;5+"*ekvcvkqp"cpf"kpvgtpcn"swqvcvkqp"octmu"qokvvgf+0" "

Ð]V_jgtg"owuv"dg"gpqwij"eqpitwgpeg"dgvyggp"vjg"pcogf"tgrtgugpvcvkxgÓu"encko"cpf"vjcv"qh"vjg"

wppcogf"ogodgtu"qh" vjg"encuu" vq" lwuvkh{"cnnqykpi" vjg"pcogf"rctv{" vq" nkvkicvg"qp"dgjcnh"qh" vjg"

itqwr0Ñ" "Spano v. The Boeing Co.."855"H05f"796."7:8"*9vj"Ekt0"4233+0" " "

Fghgpfcpv"ctiwgu"vjcv"pcogf"RnckpvkhhuÓ"enckou"ctg"pqv" v{rkecn"dgecwug"pcogf"Rnckpvkhhu"

ceeqwpv"hqt"c"fkurtqrqtvkqpcvgn{"nctig"pwodgt"qh"cnn"ugzwcn"jctcuuogpv"eqornckpvu"cv"vjg"Rncpvu0" "

Ð]C_"encuu"ujqwnf"pqv"dg"egtvkhkgf"kh"kv"ku"crrctgpv"vjcv"kv"eqpvckpu"c"itgcv"ocp{"rgtuqpu"yjq"jcxg"

uwhhgtgf"pq"kplwt{"cv"vjg"jcpfu"qh"vjg"fghgpfcpv0Ñ" "Kohen v. Pac. Inv. Mgmt. Co.."793"H05f"894."

899/9:"*9vj"Ekt0"422;+0" " Vjcv"dgkpi"uckf."vjg"Ugxgpvj"Ektewkv"cnuq"jcu"tgeqipk¦gf"vjcv"ÐÒc"encuu"

yknn"qhvgp"kpenwfg"rgtuqpu"yjq"jcxg"pqv"dggp"kplwtgf"d{"vjg"fghgpfcpvÓu"eqpfwev="kpfggf"vjku"ku"
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cnoquv"kpgxkvcdng.Ó"ikxgp"vjcv"c"encuu"ecp"dg"egtvkhkgf"{gv"hckn"vq"rtqxg"kvu"ecug"qp"vjg"ogtkvu0Ñ" "Lacy 

v. Cook Cty., Ill.." :;9"H05f" :69." :86" *9vj"Ekt0" 423:+" *swqvkpi"Kohen." 793" cv" 899+0" " Cnvjqwij"

Fghgpfcpv"jcu"kfgpvkhkgf"gxkfgpeg"kpfkecvkpi"vjcv"uqog"ogodgtu"qh"vjg"rwvcvkxg"encuu"uwhhgtgf"pq"

kplwt{."kv"jcu"pqv"ujqyp"vjcv"Ðc"itgcv"ocp{Ñ"jgtg"ygtg"pqv"kplwtgf."cu"pgeguuct{"vq"hkpf"v{rkecnkv{"

ncemkpi"qp"vjcv"dcuku0" " Id0" " "

Fghgpfcpv"cumu"vjg"Eqwtv"vq"kphgt"vjcv"c"itgcv"ocp{"rwvcvkxg"encuu"ogodgtu"jcxg"pqv"dggp"

kplwtgf"dgecwug"pcogf"Rnckpvkhhu"ceeqwpv" hqt"c" ukipkhkecpv"rqtvkqp"qh" ugzwcn"jctcuuogpv"enckou"

ocfg" d{" gornq{ggu" qh" vjg" Rncpvu0" " FghgpfcpvÓu" ecnewncvkqp" ycu" dcugf" qp" vjg" pwodgt" qh"

fqewogpvgf" eqornckpvu" ocfg" d{" hgocng" gornq{ggu" cv" vjg" Rncpvu" vq" FghgpfcpvÓu" jctcuuogpv"

jqvnkpg." cu"ygnn" cu" vq"Jwocp"Tguqwtegu."Ncdqt"Tgncvkqpu." vjg"Gswcn"Gornq{ogpv"Qrrqtvwpkv{"

Eqookuukqp." qt" vjg" Knnkpqku" Fgrctvogpv" qh" Jwocp" Tkijvu" vjcv" ygtg" ctiwcdn{"

ugzwcn/jctcuuogpv/tgncvgf" hqt" 4234/370" " ]57:/6." cv" 3" p030_" " Jqygxgt." vjgug" pwodgtu" fq" pqv"

crrgct" vq" ceeqwpv" hqt" cnn" qh" vjg" yqogp" yjq" uwdokvvgf" enckou" hqtou" cu" rctv" qh" vjg" GGQE"

eqpeknkcvkqp"rtqeguu0" " Vjgug"pwodgtu"vjgtghqtg"crrgct"vq"wpfgteqwpv"vjg"pwodgt"qh"yqogp"yjq"

encko" vq" jcxg" dggp" uwdlgevgf" vq" ugzwcn" jctcuuogpv0" " Hwtvjgtoqtg." dcugf" qp" vjg" gitgikqwu"

cnngicvkqpu"kp"vjku"ecug"*kpenwfkpi"cnngicvkqpu"cickpuv"vjqug"kp"ocpcigogpv"cpf"vjqug"kpxqnxgf"kp"

jcpfnkpi"eqornckpvu+."kv"ku"wpfgtuvcpfcdng"yj{"yqogp"oc{"jcxg"tghtckpgf"htqo"tgrqtvkpi"ugzwcn"

jctcuuogpv." gurgekcnn{" kh" vjg"yqogp" fkf" pqv" dgnkgxg"Fghgpfcpv" cfgswcvgn{"yqwnf" cfftguu" vjg"

eqornckpvu"cpf1qt"hgctgf"tgvcnkcvkqp0" " Dgecwug"kv"ku"tgcuqpcdng"vq"cuuwog"vjcv"vjqug"yknnkpi"vq"cev"

cu"pcogf"Rnckpvkhhu"cnuq"ygtg"oqtg"yknnkpi"vq"ocmg"fqewogpvgf"eqornckpvu."kv"ku"pqv"uwtrtkukpi"

vjcv"pcogf"Rnckpvkhhu"ocmg"wr"c"ukipkhkecpv"rgtegpvcig"qh"vjqug"yjq"ocfg"fqewogpvgf"eqornckpvu0" "

Uvknn."vjg"Eqwtv"owuv"Ðgpuwtg"vjcv"encuu"ogodgtu"ykvj"uvtqpigt"enckou"ctg"pqv"rtglwfkegf"d{"

c"tgrtgugpvcvkxg"ykvj"c"ygcm"qpg0Ñ" "Osada v. Experian Info. Sols., Inc.."4234"YN"3272289."cv",9"
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*P0F0"Knn0"Oct0"4:."4234+"*ekvkpi"CE Design Ltd. v. King Architectural Metals, Inc.."859"H05f"943."

948"*9vj"Ekt0"4233++="ugg"cnuq"Randall v. Rolls-Royce Corp.."859"H05f":3:.":46"*9vj"Ekt0"4233+"

*chhktokpi" fgpkcn" qh" encuu" egtvkhkecvkqp" dgecwug" pcogf" rnckpvkhhuÓ" enckou"ygtg"ygcmgt" vjcp" vjg"

enckou"qh"qvjgt"encuu"ogodgtu+0" " Dcugf"qp"vjg"hcevu"qh"vjku"ecug"cpf"vjg"ctiwogpvu"cfxcpegf"d{"

Rnckpvkhhu."vjg"Eqwtv"ku"wpcdng"vq"fq"uq"kp"vjku"ecug0" " "

Pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"cnngigfn{"jcxg"dggp"gzrqugf"vq"c"ykfg/tcpig"

qh" okueqpfwevÏtcpikpi" htqo" tcrg." vq" quid pro quo" rtqrqukvkqpu." vq" gzrquwtg" vq" kortqrgt"

eqoogpvu"cpf1qt"ugzwcn"itchhkvk0" " Hwtvjgtoqtg."vjg"rwvcvkxg"encuu"eqpvckpu"cv"ngcuv"c"fq¦gp"yqogp"

yjq"uygct"vjg{"Ðuwhhgtgf"pq"kplwt{Ñ"dgecwug"vjg{"pgxgt"gzrgtkgpegf"ugzwcnn{"jctcuukpi"eqpfwev0" "

]57:/33" *Fgh0Óu"Gzu0";/42+0_" " Cpqvjgt"fq¦gp"yqogp"cvvguv" vjcv" vjg{"oc{"jcxg"gzrgtkgpegf"cp"

kuqncvgf"kpuvcpeg"qh"kpcrrtqrtkcvg"eqpfwev."dwv"gkvjgt"ygtg"pqv"dqvjgtgf"d{"vjg"eqpfwev="jcpfngf"kv"

vjgougnxgu"kp"c"ucvkuhcevqt{"ocppgt"*e.g.."d{"vgnnkpi"vjg"qhhgpfgt"vq"uvqr+="qt"tgrqtvgf"vjg"eqpfwev"

vq"Fghgpfcpv"cpf"eqpukfgtgf"FghgpfcpvÓu"tgurqpug"crrtqrtkcvg0" " ]57:/33"*Fgh0Óu"Gzu0"43/54+0_" " "

Rnckpvkhhu"tgeqipk¦g"vjcv"gcej"encuu"ogodgt"oc{"jcxg"ykvpguugf"cpf1qt"dggp"uwdlgevgf"vq"

fkhhgtgpv" uv{ngu" qh" ugzwcn" jctcuuogpv." fgrgpfkpi" qp" vjg" kpfkxkfwcn" rgtrgvtcvqt" cpf" vjgkt" qyp"

tgcevkqp0" " ]545."cv"980_" " Uvknn."Rnckpvkhhu"ctiwg"vjcv"Ðokpqt"xctkcvkqpu"kp"vjgkt"gzrgtkgpegu"ecppqv"

fghgcv"v{rkecnkv{0Ñ" " ]Id0_" " Jqygxgt."cu"fkuewuugf"cdqxg."vjg"ykfg"tcpig"qh"cnngicvkqpu"cv"kuuwg"kp"

vjku" ecug" ecppqv" ceewtcvgn{" dg" ejctcevgtk¦gf" cu" Ðokpqt" xctkcvkqpu0Ñ" " Ykvj" uwej" ykfg/tcpikpi"

cnngicvkqpu."pcogf"RnckpvkhhuÓ"enckou"ecppqv"dg"uckf"vq"jcxg"vjg"ucog"guugpvkcn"ejctcevgtkuvkeu"cu"

vjg"enckou"qh"vjg"encuu"cv"nctig0" " Pcogf"RnckpvkhhuÓ"cpf"rwvcvkxg"encuu"ogodgtuÓ"enckou"fgrgpf"qp"

gzrquwtg" vq" fkhhgtkpi" eqpfwev." d{" fkhhgtgpv" gornq{ggu" qh" Fghgpfcpv." kp" fkhhgtgpv" ctgcu" qh" vjg"

Rncpvu."qp"fkhhgtgpv"ujkhvu."cpf"ykvj"fkhhgtgpv"tguqnwvkqpu"*i.e.."yjgvjgt"vjg"xkevko"eqornckpgf."jqy"

vjg"eqornckpv"ycu"jcpfngf."gve0+0" " Wpfgt"uwej"ektewouvcpegu."pcogf"Rnckpvkhhu"ecppqv"dg"gzrgevgf"
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vq"xkiqtqwun{"nkvkicvg"kuuwgu"tgncvkpi"vq"vjgug"etwekcn"curgevu"qh"cnn"rwvcvkxg"encuu"ogodgtuÓ"enckou."

ocmkpi"fgpkcn"qh"encuu"egtvkhkecvkqp"hqt"ncem"qh"v{rkecnkv{"crrtqrtkcvg0" "Muro v. Target Corp.."7:2"

H05f"6:7."6;5"*9vj"Ekt0"422;+"*chhktokpi"fgpkcn"qh"encuu"egtvkhkecvkqp"cpf"eqpenwfkpi"vjcv"v{rkecnkv{"

ycu"ncemkpi"yjgtg"pcogf"rnckpvkhhÓu"enckou"ygtg"fkhhgtgpv"htqo"rwvcvkxg"encuu"ogodgtuÓ"enckou"

uwej"vjcv"vjg"pcogf"rnckpvkhh"fkf"pqv"jcxg"vjg"kpegpvkxg"vq"nkvkicvg"xkiqtqwun{"egtvckp"kuuwgu+0" " Hqt"

gzcorng."ykvj"pq"pcogf"Rnckpvkhhu"htqo"vjg"OR(N"fgrctvogpv"cv"vjg"Cuugodn{"Rncpv." kv" ku"pqv"

engct" vq" vjg"Eqwtv"yj{"cp{"pcogf"Rnckpvkhh"yqwnf"jcxg" vjg" kpegpvkxg" vq"guvcdnkuj" vjg"gzvgpv" vq"

yjkej"kortqrgt"eqpfwev"ycu"qeewttkpi"kp"vjcv"fgrctvogpv0" "

Hkpcnn{." vjg"Eqwtv" ku" eqpegtpgf" vjcv" pcogf" Rnckpvkhhu" cpf" rwvcvkxg" encuu"ogodgtu"ykvj"

uvtqpigt"enckou"oc{"dg"rtglwfkegf"d{"vjg"hcev"vjcv"Rnckpvkhhu"ctg"uggmkpi"vq"nwor"uvtqpigt"enckou"

ykvj"ygcmgt"enckou0" " Vjku"eqpegtp"ku"jkijnkijvgf"d{"RnckpvkhhuÓ"ctiwogpv"vjcv"Ðkh"kv"vwtpu"qwv"vjcv"

hgy"ogodgtu" qh" vjg" encuu" ygtg" jctogfÏyjkej" ku" pqv" vjg" ecugÏvjcv" ku" pqv" cp" ctiwogpv" hqt"

tghwukpi"vq"egtvkh{"vjg"encuu."dwv"tcvjgt."hqt"egtvkh{kpi"kv"cpf"vjgp"gpvgtkpi"lwfiogpv"qp"vjg"ogtkvu"

vjcv"gzqpgtcvgu"]Fghgpfcpv_0Ñ" " ]5:6."cv"3:0_" " Cu"pqvgf"d{"vjg"Ugxgpvj"Ektewkv"kp"Butler v. Sears, 

Roebuck and Co.."kh"c"encuu"ku"egtvkhkgf"cpf"vjgp"lwfiogpv"ku"gpvgtgf"gzqpgtcvkpi"c"fghgpfcpv."Ðcnn"

encuu"ogodgtu"yjq"fkf"pqv"qrv"qwv"qh"vjg"encuu"cevkqp"yqwnf"dg"dqwpf"d{"vjg"lwfiogpv0Ñ" " 949"

H05f"9;8."9;;"*9vj"Ekt0"4235+0" " Kp"qvjgt"yqtfu."ceeqtfkpi"vq"Rnckpvkhhu."kh"kv"vwtpu"qwv"vjcv"qpn{"c"

hgy"rwvcvkxg"encuu"ogodgtu"gzrqugf"vq"c"jquvkng"yqtm"gpxktqpogpv."vjgp"Fghgpfcpv"ujqwnf"ycpv"c"

encuu"vq"dg"egtvkhkgf"dgecwug"Fghgpfcpv"vjgp"yqwnf"dg"gpvkvngf"vq"c"hcxqtcdng"lwfiogpv"ykvj"tgurgev"

vq"cnn"encuu"ogodgtu"yjq"fkf"pqv"qrv"qwv"qh"vjg"encuu0" " Jqygxgt."kh"RnckpvkhhuÓ"cnngicvkqpu"ctg"vtwg."

vjgtg"ctg"pwogtqwu"pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"yjq"jcxg"uvtqpi"enckou"cickpuv"

Fghgpfcpv0" " "



69"

D{"cvvgorvkpi"vq"vkg"vqigvjgt"vjg"enckou"qh"cnn"pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"

d{"wukpi"cp"qdlgevkxg"jquvkng"yqtm"gpxktqpogpv"cpcn{uku."Rnckpvkhhu"wpfgtokpg"vjg"enckou"qh"vjqug"

yjq"ygtg"gzrqugf"vq"vjg"oquv"gitgikqwu"okueqpfwev0" " Cu"vjg"Eqwtv"jcu"qdugtxgf"cv"rtkqt"jgctkpiu"

kp" vjku" ecug." kh" vjg" Rnckpvkhhu" yjq" gzrgtkgpegf" vjg" oquv" ugxgtg" okueqpfwev" kfgpvkhkgf" kp" vjg"

cnngicvkqpu"cpf"fgrqukvkqp"vguvkoqp{"kp"vjku"ecug"ecp"eqpxkpeg"c"lwt{"vjcv"Fghgpfcpv"ycu"cyctg"qh"

vjcv" okueqpfwev" cpf" fkf" pqvjkpi" vq" uvqr" cpf1qt" rwpkuj" kv." vjg{" oc{" dg" gpvkvngf" vq" c" nctig"

xgtfkevÏhct"nctigt"vjcp"cp{"tgcuqpcdng"xgtfkev"dcugf"qp"rtqxgp"cnngicvkqpu"qh"gzrquwtg"vq"ugzkuv"

itchhkvk"qt"gzrquwtg"vq"kuqncvgf"eqoogpvu"vjcv"fkf"pqv"dqvjgt"vjgo0" " Vq"fcvg."Rnckpvkhhu"jcxg"pqv"

ocfg"c"ujqykpi"vjcv"cp{"vyq"kpfkxkfwcnuÏowej"nguu"vjg"encuu"vjg{"uggm"vq"egtvkh{Ïgzrgtkgpegf"

vjg"ucog"okueqpfwev"kp"vjg"ucog"yc{0" "Cu"pqvgf"cdqxg."rgtjcru"vjg{"ecp"ykvj"hwtvjgt"ghhqtv0" " Dwv"

hqt" cnn" qh" vjgug" tgcuqpu." vjg" Eqwtv" eqpenwfgu" vjcv" Rnckpvkhhu" jcxg" pqv" cv" vjku" lwpevwtg" ucvkuhkgf"

Twng"45*c+Óu"v{rkecnkv{"tgswktgogpv0" " "

F0" Cfgswce{"qh"Tgrtgugpvcvkqp"wpfgt"Twng"45*c+*6+"

Dghqtg"c"encuu"yknn"dg"egtvkhkgf."Twng"45*c+*6+"tgswktgu"vjcv"pcogf"rnckpvkhhu"ujqy"vjcv"Ðvjg"

tgrtgugpvcvkxg" rctvkgu" yknn" hcktn{" cpf" cfgswcvgn{" rtqvgev" vjg" kpvgtguvu" qh" vjg" encuu0Ñ" " Hqt" vjg"

cfgswce{"tgswktgogpv" vq"dg"ucvkuhkgf." vjg"enckou"cpf"kpvgtguvu"qh" vjg"pcogf"Rnckpvkhhu"owuv"pqv"

eqphnkev" ykvj" vjqug" qh" vjg" encuu." vjg" encuu" tgrtgugpvcvkxgu" owuv" jcxg" uwhhkekgpv" kpvgtguv" kp" vjg"

qwveqog"qh" vjg"ecug." cpf"encuu"eqwpugn"owuv"dg"gzrgtkgpegf"cpf"eqorgvgpv0" "Retired Chicago 

Police Ass’n v. City of Chicago."9"H05f"7:6."7;:"*9vj"Ekt0"3;;5+0" " Fghgpfcpv"ctiwgu"vjcv"Rnckpvkhhu"

hckn"vq"ucvkuh{"Twng"45*c+*6+Óu"cfgswce{"tgswktgogpv"dgecwug"*3+"vjg"encuu"ku"rgtogcvgf"d{"eqphnkevu"

qh"kpvgtguv."*4+"RnckpvkhhuÓ"rwtuwkv"qh"vjku"ecug"kp"vjg"hceg"qh"vjg"GGQE"Eqpeknkcvkqp"Citggogpv"cpf"

vjgkt"cvvgorvgf"kpvgttghgtgpeg"ykvj"vjcv"citggogpv"tgpfgt"vjgo"kpcfgswcvg"encuu"tgrtgugpvcvkxgu."

cpf"*5+"RnckpvkhhuÓ"eqwpugn"ku"pqv"cfgswcvg0" " Vjg"Eqwtv"cfftguugu"gcej"qh"vjgug"ctiwogpvu"kp"vwtp0" " "



6:"

 i. Conflicts of Interest 

Fghgpfcpv" ctiwgu" vjcv" eqphnkevu" qh" kpvgtguv" coqpi" pcogf" Rnckpvkhhu" cpf" rwvcvkxg" encuu"

ogodgtu"dctu"encuu"egtvkhkecvkqp0" " Urgekhkecnn{."Fghgpfcpv"ctiwgu"vjcv"Rnckpvkhhu"ecppqv"ucvkuh{"vjg"

cfgswce{" tgswktgogpv" dgecwug" egtvckp" pcogf" RnckpvkhhuÓ" cpf" rwvcvkxg" encuu" ogodgtu" cnuq" ctg"

ceewugf"qh"gpicikpi"kp"vjg"okueqpfwev"cv"kuuwg"kp"vjku"ecug0" " Ð]F_wg"rtqeguu"tgswktgu"vjcv"cdugpv"

encuu"ogodgtu"dg"cfgswcvgn{"tgrtgugpvgf"kp"qtfgt"vq"dg"dqwpf"d{"c"eqwtvÓu"lwfiogpv0Ñ" "Susman v. 

Lincoln Am. Corp.." 783" H04f" :8." ;2" *9vj" Ekt0" 3;99+" *ekvcvkqpu" cpf" hqqvpqvg" qokvvgf+0" "

Hwtvjgtoqtg." Knnkpqku" Twng" qh" Rtqhguukqpcn" Eqpfwev" 309" gzrtguun{" rtqjkdkvu" wpfgtvcmkpi" c"

tgrtgugpvcvkqp"qh"qpg"enkgpv"vjcv"ku"Ðfktgevn{"cfxgtug"vq"cpqvjgt"enkgpv0Ñ" "Ceeqtfkpin{."eqwtvu"jcxg"

hqwpf"kpcfgswcvg"tgrtgugpvcvkqp"yjgtg"rnckpvkhhu"uqwijv"vq"tgrtgugpv"c"encuu"vjcv" kpenwfgf"vjqug"

yjq"cnngigfn{"rctvkekrcvgf"kp"vjg"ytqpihwn"eqpfwev0" "Lee v. Children’s Place Retail Stores, Inc.."

4236"YN" 732282:." cv" ,5" *P0F0" Knn0" Qev0" :." 4236+="Wright v. Family Dollar, Inc.." 4232"YN"

6;84:5:."cv",5"*P0F0"Knn0"Pqx0"52."4232+="Mateo v. V.F. Corp.."422;"YN"578375;."cv",7"*P0F0"Ecn0"

Qev0"49."422;+="Sample v. Aldi Inc.."3;;6"YN"6:9:2."cv",6"*P0F0"Knn0"Hgd0"37."3;;6+0" " Cnvjqwij"

Rnckpvkhhu" cvvgorv" vq" fkuvkpiwkuj" vjgug" ecugu." vjg{" hckn" vq" fq" uq" kp" cp{" ogcpkpihwn" yc{0" " Hqt"

gzcorng."Rnckpvkhhu"pqvg"vjcv"kp"Wright"vjg"pcogf"rnckpvkhh"ycu"Ðc"ocpcigt"yjq"cevwcnn{"vqqm"vjg"

cevkqpu"eqornckpgf"qh"kp"vjg"ecug0Ñ" " ]5:6."cv"45"*ekvkpi"Wright."4232"YN"6;84:5:+0_" " Jqygxgt."

Fghgpfcpv" jcu" kfgpvkhkgf" uwej" c" eqphnkev" kp" vjku" ecug0" " Urgekhkecnn{." Fghgpfcpv" jcu" kfgpvkhkgf"

cnngicvkqpu"qh"okueqpfwev" cickpuv"pcogf"Rnckpvkhhu0" " Kp"cp{"gxgpv." vjg"Eqwtv" citggu" vjcv" kv" ku" c"

eqphnkev"qh"kpvgtguv"vq"kpenwfg"vjqug"yjq"cnngigfn{"jcxg"gpicigf"kp"vjg"okueqpfwev"cv"kuuwg"kp"vjg"

encuu0" " " "

Kpfggf."vjg"ecugu"tgnkgf"wrqp"d{"Rnckpvkhhu"uwrrqtv"vjg"eqpenwukqp"vjcv"ytqpifqgtu"ujqwnf"

pqv"dg"kpenwfgf"kp"vjg"encuu"yjgp"vjg{"ctg"rctv"qh"vjg"rtqdngo0" "Brown v. Yellow Transp., Inc.."



6;"

4233"YN"3:5:963." cv",6" *P0F0" Knn0"Oc{"33."4233+0" " Kp"Brown." vjg"eqwtv" egtvkhkgf"c" encuu" vjcv"

kpenwfgf"uwrgtxkuqtu0" " Id0"cv",90" " Dghqtg"fqkpi"uq."jqygxgt."vjg"eqwtv"pqvgf"vjcv"Ð]k_p"uqog"ecugu."

vjg"kpenwukqp"qh"uwrgtxkuqtu"cu"rctv"qh"vjg"encuu"yjgp"vjg{"ctg"cnuq"rctv"qh"vjg"rtqdngo"tgpfgtu"encuu"

egtvkhkecvkqp" kpcrrtqrtkcvg0Ñ" " Id0" cv" ,60" " Dgecwug" vjgtg" ycu" pq" kpfkecvkqp" vjcv" vjg"

Chtkecp/Cogtkecp"uwrgtxkuqtu"ygtg"rctv"qh"vjg"tcekcn"fkuetkokpcvkqp"cv"vjg"jgctv"qh"vjcv"ecug."vjg"

kpenwukqp"qh"Chtkecp/Cogtkecp"uwrgtxkuqtu"kp"vjg"encuu"fkf"pqv"coqwpv"vq"c"eqphnkev0" " Id0"

Kp"vjku"ecug."qp"vjg"qvjgt"jcpf."Fghgpfcpv"jcu"kfgpvkhkgf"gxkfgpeg"vjcv"pcogf"Rnckpvkhhu"cpf"

rwvcvkxg" encuu" ogodgtu" eqpvtkdwvgf" vq" vjg" ugzwcnn{" jquvkng" yqtm" gpxktqpogpv" vjcv" Rnckpvkhhu"

ejcnngpig0" " Rnckpvkhh"Xcp"ceewugu"jgt"vjgp"uwrgtxkuqt"cpf"eq/Rnckpvkhh"Egrjcpk"Oknngt"qh"ocmkpi"

kpcrrtqrtkcvg"eqoogpvu0" " Urgekhkecnn{."Ou0"Xcp"vguvkhkgf"vjcv"Ou0"Oknngt"tgvcnkcvgf"cickpuv"jgt"cpf"

cumgf"Ou0"Xcp"yjgvjgt"ujg"vjqwijv"gxgt{qpg"ycu"ugzwcnn{"jctcuukpi"jgt"dgecwug"ujgÓu"uq"ugz{0" "

]57:/35"*Fgh0Óu"Gz0"76"Î"Xcp"Fgr0"Vt0+."cv"368/690_" "Ou0"Xcp"kp"vwtp"ycu"ceewugf"qh"gpicikpi"kp"

okueqpfwev"d{"rwvcvkxg"encuu"ogodgt"Ujcpgvvc"O{ngu0" " Urgekhkecnn{."Ou0"O{ngu"kpfkecvgf"kp"cp"

kpvgtxkgy"vjcv"Ou0"Xcp"eqoogpvgf"qp"Ou0"O{nguÓu"ygkijv"cpf"dqf{"rctvu0" " ]57:/38"*Fgh0Óu"Gz0"

328+." cv"340_" " Ceeqtfkpi" vq"Ou0"O{ngu."Ou0"Xcp"cnuq" uvcvgf"Ðikxg"og"uqog"qh" vjqug" ]vkvvkgu_0Ñ" "

]Id0_" " Ukoknctn{."rwvcvkxg"encuu"ogodgt"Tqugvvc"Uokvj"uwdokvvgf"cp"chhkfcxkv"kpfkecvkpi"vjcv"Octkc"

Rtkeg"qrgpn{"fkuewuugf"jgt"ugzwcn"rtghgtgpegu"kp"vjg"yqtmrnceg0" " ]57:/33"*Fgh0Óu"Gz0"52"Î"Uokvj"

Fgen0+."cv"323."̨"430_" "Ou0"Rtkeg"cnuq"yqwnf"itggv"ocng"gornq{ggu"ykvj"c"jwi"cpf"qhvgp"yqwnf"

dnqy"mkuugu"cv"vjgo0" " ]Id0"cv"324."̨"440_" "Ou0"Rtkeg"vguvkhkgf"vjcv"Ectogn"Itgiqt{"Ðycu"kpvgtguvgf"

kp"c" tqocpvke" tgncvkqpujkrÑ"ykvj"Ou0"Rtkeg"cpf"Ðyqwnf"eqpuvcpvn{"ecnn" ]Ou0"Rtkeg_" vq" vjg"qhhkeg"

wruvcktu"cpf"vgnn"]jgt_"jqy"rtgvv{"]ujg_"ycu"cpf"uvqr"ikxkpi"]Ou0"Itgiqt{_"vjg"dcd{fqnn"g{gu"cpf"

lwuv"vq"igv"vq"mpqy"jgt0Ñ" " ]57:/35"*Fgh0Óu"Gz0"72"Î"Rtkeg"Fgr0"Vt0+."cv"3480_" " Kpfggf."kp"Ou0"RtkegÓu"

GGQE" Ejctig." Ou0" Rtkeg" nkuvgf" Ou0" Itgiqt{" cu" qpg" qh" jgt" ugzwcn" jctcuugtu0" " ]4;/43." cv" 40_" "
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Rnckpvkhhu"cnuq"pqvg" vjcv"cp"gornq{gg"qh"Fghgpfcpv" vguvkhkgf" vjcv"Ncdqt"Tgncvkqpu"tgrtgugpvcvkxg"

Pcvcnkg"Fcjtkpigt"vqnf"jko"vjcv"Rnckpvkhh"Xcp"yqwnf"pggf"vq"ftqr"jgt"ecug"dghqtg"ujg"yqwnf"dg"

oqxgf"qwv"qh"jgt"nqecvkqp"yjgtg"ujg"ycu"dgkpi"jctcuugf0" " ]547/68"*Oqtvqp"Fgr0"Vt0+."cv"38/390_" "

Cnvjqwij"Ou0"Fcjtkpigt"fgpkgu"vjku."vjgtg"ku"eqphnkevkpi"vguvkoqp{"qp"vjg"kuuwg0" " Rnckpvkhh"Jgngp"

Cnngp/Coqu"ceewugf"Oqpkswg"Lqjpuqp"qh"cevkpi" kpcrrtqrtkcvgn{"d{"Ðcnyc{u"itcddkpi"qp"ogp."

ukvvkpi"qp"vjgkt"ncru.Ñ"cpf"uswgg¦kpi"vjgkt"dwvvu"yjgp"ujg"jwiigf"vjg"ogp0" " ]57:/35"*Fgh0Óu"Gz0"58"

Î"Cnngp/Coqu"Fgr0"Vt0+."cv":0_" " FghgpfcpvÓu"tgurqpug"dtkgh"qwvnkpgu"pwogtqwu"qvjgt"gzcorngu"qh"

cnngicvkqpu"qh"okueqpfwev"cickpuv"yqogp"yqtmkpi"cv"vjg"Rncpvu0" " "

Rnckpvkhhu"vjgougnxgu"crrctgpvn{"jcxg"tgeqipk¦gf"eqphnkevu0" " Cv"jgt"fgrqukvkqp."Iyclwcpc"

Itc{"rtqxkfgf"vjg"hqnnqykpi"vguvkoqp{"tgictfkpi"jgt"kpcdknkv{"vq"rtqeggf"ykvj"jgt"fgrqukvkqp"qp"

vjg"uejgfwngf"fc{<"

K"co"ukvvkpi"jgtg"vqfc{"wpfgt"c"nqv"qh"fwtguu"cpf"qxgtyjgnogf"fwg"vq"vjg"jctcuuogpv"
qh"uqog"qh"vjg"pcogf"rnckpvkhhu"yjqug"eqwpugn"ku"jgtg"vqfc{"cpf"vjcv"K"jcxg"lwuv"
tgegpvn{"ugrctcvgf"htqo0" " K" lwuv" tgegpvn{"hqwpf"qwv" vjcv"Ot0"Jwpv" ku" tgrtgugpvkpi"
uqog"ocpcigogpv"uvchh"vjcv"K"ugg"qp"c"fckn{"dcuku0" "O{"eqpegtp"ku"vjcv"vjg{"yknn"
ujctg"yjcv"K"uc{"ykvj"o{"koogfkcvg"jctcuugt0" " K"co"pqv"kp"c"iqqf"rnceg"yjgtg"K"
dgnkgxg"vjcv"K"ecp"jcpfng"vjku"fgrqukvkqp"vtwvjhwnn{"qt"tgogodgt"cnn"qh"vjg"gxgpvu"
dgecwug"o{"okpf" ku" hqewugf"qp"yjcv"oc{"jcrrgp" vq"og"cv"yqtm"cv"Hqtf"Oqvqt"
Eqorcp{0" " K"tgugtxg"o{"tkijv"vq"uggm"eqwpugn"vq"rtqvgev"og"htqo"o{"ecug"cickpuv"
Hqtf0" " KÓo"chtckf"qh"vjg"tgvcnkcvkqp"vjcv"okijv"qeewt0" " "
"

]57:/36"*Itc{"Fgr0"Vt0+."cv"3620_" " Vjg"eqphnkevu"kp"vjku"ecug"vjgtghqtg"ctg"pqv"ogtgn{"urgewncvkxg"cu"

Rnckpvkhhu"eqpvgpf0" "Cf. Kohen v. Pac. Inv. Mgmt. Co. LLC."793"H05f"894."8:2"*9vj"Ekt0"422;+"

*chhktokpi"encuu"egtvkhkecvkqp"yjgtg"vjg"gzkuvgpeg"qh"eqphnkevu"qh"kpvgtguv"ycu"Ðj{rqvjgvkecnÑ+0"

Rnckpvkhhu" ctiwg" vjcv" egtvckp" qh" vjku" cnngigf"okueqpfwev" ku" pqv" tgngxcpv" dgecwug" Ðhgocng"

jctcuuogpv"ku"pqv"cv"kuuwgÑ"kp"vjku"ecug0" " ]545."cv":40_" " Jqygxgt."Ðugz"fkuetkokpcvkqp"eqpukuvkpi"qh"

ucog/ugz" ugzwcn" jctcuuogpv" ku" cevkqpcdng" wpfgt" Vkvng" XKK0Ñ" " Oncale v. Sundowner Offshore 

Servs., Inc.." 745"W0U0"97.":4" *3;;:+0" " Vjg" hcev" vjcv"Rnckpvkhhu" ctg" cumkpi" vjcv" vjg"Eqwtv" ukorn{"
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kipqtg"cnngicvkqpu"qh" Ðhgocng"jctcuuogpvÑ" vjcv" ctiwcdn{"eqwnf" uvtgpivjgp" vjg"enckou"qh" egtvckp"

rnckpvkhhu"fgoqpuvtcvgu"jqy"vjg"eqphnkev"kfgpvkhkgf"d{"Fghgpfcpv"nkmgn{"yknn"ocpkhguv"kp"vjku"ecug0" "

Ð]C_" eqphnkev" qh" kpvgtguv" ctkugu"yjgp" cp" cvvqtpg{" jcu" cp" kpegpvkxg" vq" tglgev" nkpgu" qh" kpswkt{" qt"

ctiwogpv"vjcv"okijv"jgnr"jku"enkgpvÓu"ecug0Ñ" "Doe v. Nielsen."::5"H05f"938."93;"*9vj"Ekt0"423:+"

*ekvkpi"United States v. Algee."52;"H05f"3233."3236"*9vj"Ekt0"4224++0" " Rnckpvkhhu"crrgct"vq"dg"fqkpi"

uq"jgtg"ykvj"tgurgev"vq"vjg"Ðhgocng"jctcuuogpvÑ"cnngicvkqpu"kfgpvkhkgf"d{"Fghgpfcpv0" " "

Rnckpvkhhu"pgzv"ctiwg"vjcv"vjgtg"ku"pq"cevwcn"eqphnkev"dgecwug"ogtg"Ðcpgefqvcn"cnngicvkqpu"qh"

ugzwcn"eqoogpvu"qt" kppwgpfq"ocfg"d{" vjg"encuu"ogodgtu."d{" kvugnh"fqgu"pqv"eqpuvkvwvg"ugzwcn"

jctcuuogpv0Ñ" " ]545." cv" :3" *ekvcvkqp" qokvvgf+0_" " Jqygxgt." Rnckpvkhhu" tgn{" qp" ukoknct" cpgefqvcn"

gxkfgpeg" vq" uwrrqtv" vjgkt" enckou0" " ]Ugg" 545." cv" 77" *ÐRnckpvkhhuÓ" cpgefqvcn" gxkfgpeg" nkmgykug"

uwrrqtvu"vjgkt"cnngicvkqpu"cpf"c"hkpfkpi"qh"eqooqpcnkv{0Ñ+0_" " Kpfggf."kp"Gzjkdkv"76"vq"RnckpvkhhuÓ"

kpkvkcn"oqvkqp"hqt"encuu"egtvkhkecvkqp."Rnckpvkhhu"vjgougnxgu"ecvgiqtk¦gf"uqog"qh"vjgug"cnngicvkqpu"cu"

ugzwcn"jctcuuogpv0" " Cnvjqwij"Rnckpvkhhu"pqy"encko"vq"fkucxqy"cp{"kpvgpv"vq"rwtuwg"enckou"dcugf"

cnngigf"okueqpfwev"d{"yqogp."vjku"fqgu"pqv"ejcpig"vjg"ejctcevgt"qh"vjg"eqpfwev"vjcv"Rnckpvkhhu"

vjgougnxgu"ecvgiqtk¦gf"cu"kortqrgt0" " Cu"pqvgf"d{"Fghgpfcpv."vjg"hcev"vjcv"Rnckpvkhhu"cpf"eqwpugn"

ctiwg"dqvj"ukfgu"qh"vjku"kuuwg"wpfgtueqtgu"vjg"ugtkqwu"eqphnkev"ykvjkp"vjg"encuu0" " "

Hwtvjgtoqtg."Rnckpvkhhu"vjgougnxgu"jcxg"ctiwgf"vjcv"kv"ku"kortqrgt"vq"cnnqy"vjqug"yjq"jcxg"

gpicigf"kp"okueqpfwev"vq"dg"eqorgpucvgf"hqt"okueqpfwev0" " Kp"uwrrqtv"qh"vjgkt"ctiwogpv"vjcv"vjg"

GGQE"eqpeknkcvkqp"rtqeguu"ku"hncygf."Rnckpvkhhu"ctiwg"vjcv"kv"ku"vtqwdnkpi"vjcv"xkevkou"cpf"jctcuugtu"

ctg" eqorgpucvgf" htqo" vjg" ucog" hwpf." cu" ocng" Chtkecp/Cogtkecp" gornq{ggu" yjq" cnngigfn{"

gpicigf" kp" ugzwcn" jctcuuogpv" ctg" dgkpi" eqorgpucvgf" hqt" tcekcn" jctcuuogpv0" " Dwv" Rnckpvkhhu"

pqpgvjgnguu"cum"vjcv"vjg"Eqwtv"egtvkh{"c"encuu"eqpvckpkpi"yqogp"yjq"ctg"ceewugf"qh"gpicikpi"kp"vjg"

okueqpfwev"cnngigf"kp"vjku"ncyuwkv0" " Kp"vjgkt"dtkghkpi"qp"vjgkt"kpkvkcn"oqvkqp"hqt"encuu"egtvkhkecvkqp."
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Rnckpvkhhu" cuugtvgf" vjcv" kv" Ðku" vtwgÑ" vjcv" Ðvjgtg" ctg" c" hgy"yqogp"yjq"jcxg"dggp"xkevkou"qh" vjg"

codkgpv" ugzwcnn{" jctcuukpi"yqtmrnceg" gpxktqpogpv." dwv"yjq" jcxg" cnuq" hqwijv" vq" rtgugtxg" vjg"

ugzwcnn{"jctcuukpi"ewnvwtgÑ"kp"vjg"Rncpvu0" " ]488."cv"390_" " Rnckpvkhhu"cnuq"cvvgorvgf"vq"gzrnckp"cyc{"

vjg" vguvkoqp{" qh" Qtkuuc" Jgpt{." yjq" vguvkhkgf" vjcv" Uwrgtxkuqt" Icnkpfc" Ngg" eqpvtkdwvgf" vq" vjg"

ugzwcnn{"jquvkng"yqtm"gpxktqpogpv."d{"ctiwkpi"vjcv"dgecwug"Ou0"NggÓu"jwudcpf"ycu"vgtokpcvgf"hqt"

jcxkpi"ugz"ykvj"hgocng"eqyqtmgtu."Ðkv"ku"gcu{"vq"ugg"yj{"uwej"ektewouvcpegu"eqwnf"qhhgpf"Ou0"

Ngg." cpf" jqy" vjg" uwdugswgpv" fkutwrvkqp" qh" jgt" hcokn{Óu" kpeqog" eqwnf" etgcvg" eqphwukqp" qt"

cpkoqukv{"d{"jgt"vqyctf"jgt"eqornckpkpi"hgocng"yqtmgtu0Ñ" " ]488."cv"390_" " Rnckpvkhhu"eqpvkpwg"vq"

ocmg" uwej" uvcvgogpvu" kp" vjgkt" dtkghkpi" qp" vjgkt" rgpfkpi" encuu" egtvkhkecvkqp"oqvkqp0" " Rnckpvkhhu"

cuugtv" vjcv" Rnckpvkhhu" cpf" rwvcvkxg" encuu"ogodgtu"ygtg" hqtegf" Ðvq" dgeqog" rctv" qh" vjg" ugzwcnn{"

jctcuukpi" ewnvwtg" qt" kipqtg" vjg" ugzwcn" jctcuuogpv" gpvktgn{" vq" dg" uweeguuhwn" cpf"pqv" quvtcek¦gf."

cffkpi"vq"vjg"jquvknkv{0Ñ" " ]5:6."cv"430_" " Vjku"fghgpug"qh"rgtuqpu"yjq"Rnckpvkhhu"cfokv"uqwijv" vq"

rtgugtxg" vjg" ugzwcnn{"jquvkng"yqtm"gpxktqpogpv"fgoqpuvtcvgu" vjgtg" ku"pqv" ukorn{"c" urgewncvkxg"

eqphnkev"qh"kpvgtguv."dwv"cp"cevwcn"eqphnkev"qh"kpvgtguv047" " "

Hkpcnn{."Rnckpvkhhu"ctiwg"vjcv"kv"ku"pqv"ecvgiqtkecnn{"kortqrgt"vq"egtvkh{"c"encuu"vjcv"kpenwfgu"

gornq{ggu"cv"fkhhgtgpv"ngxgnu"qh"gornq{ogpv0" " Dwv"vjcv"ctiwogpv"okuugu"vjg"octm0" " Fghgpfcpv"ku"

pqv"ctiwkpi" vjcv"eqphnkevu"gzkuv"ogtgn{"dgecwug" vjg"rtqrqugf"encuu" kpenwfgu"dqvj"ocpcigtu"cpf"

pqp/ocpcigtu0" " Fghgpfcpv" ku" ctiwkpi" vjcv" eqphnkevu" gzkuv" dgecwug" vjg" rtqrqugf" encuu" kpenwfgu"

kpfkxkfwcnu"yjq"cnngigfn{"gpicigf"kp"vjg"okueqpfwev"cv"kuuwg0" " Rnckpvkhhu"cnuq"ctiwg"vjcv"vjg"Eqwtv"

jcu"cwvjqtkv{"vq"tguqnxg"cp{"rqvgpvkcn"eqphnkevu"dgvyggp"tgrtgugpvcvkxgu"cpf"vjg"encuu"d{"etgcvkpi"

uvtwevwtcn"rtqvgevkqpu."uwej"cu"hqtocn"uwdencuugu."qt"crrqkpvkpi"ugrctcvg"eqwpugn"hqt"ogodgtu"yjq"
"""""""""""""""""""""""""""""""""""""""""""""""""
47" Rnckpvkhhu"cnuq"ctiwg"vjcv"Fghgpfcpv"qpn{"jcu"rqkpvgf"vq"hgy"kuqncvgf"kpekfgpvu"kp"yjkej"Rnckpvkhhu"cpf"
rwvcvkxg" encuu" ogodgtu" jcxg" dggp" ceewugf" qh" ugzwcn" jctcuuogpv" d{" cpqvjgt" yqocp0" " Jqygxgt." vjg"
gzcorngu"fkuewuugf"cdqxg"cpf"kp"FghgpfcpvÓu"dtkghkpi"fgoqpuvtcvg"vjcv"eqphnkevu"gzkuv0" " Cickp."ikxgp"vjg"
ctiwogpvu" dgkpi" ocfg" d{" Rnckpvkhhu" cu" c" tguwnv" qh" vjgug" kfgpvkhkgf" eqphnkevu." vjg" eqphnkevu" ocmg" encuu"
egtvkhkecvkqp"kpcrrtqrtkcvg0" " "
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oc{"jcxg"fkxgtigpv"kpvgtguvu0" " Rnckpvkhhu"vjgtghqtg"ctiwg"vjcv"kh"vjg"Eqwtv"eqpenwfgu"vjcv"ocpcigtu"

ecppqv"cfgswcvgn{"tgrtgugpv"vjg"kpvgtguvu"qh"pqp/ocpcigtu."vjg"Eqwtv"eqwnf"egtvkh{"vyq"uwdencuugu"

*i.e.."c"encuu"qh"ocpcigtu"cpf"c"encuu"qh"pqp/ocpcigtu+"vq"tgogf{"cp{"kpvtc/encuu"eqphnkevu0" " Cickp."

vjku"ctiwogpv"okuugu"vjg"octm0" " Cu"Fghgpfcpv"pqvgu."uwej"c"fkxkukqp"yqwnf"pqv"gnkokpcvg"eqphnkevu"

qh" kpvgtguv" dgecwug" vjgtg" ctg" cnngicvkqpu" qh" ugzwcn" jctcuuogpv" d{" pqp/ocpcigtu" cickpuv"

pqp/ocpcigtu0" " Hwtvjgtoqtg."vjgtg"ku"pq"kpfkecvkqp"vjcv"cnn"hgocng"ocpcigtu"ctg"cnngigf"vq"jcxg"

gpicigf" kp"okueqpfwev0" " Kv" vjgtghqtg" uvknn" yqwnf" dg" rtqdngocvke" vq" jcxg"ocpcigtu" ceewugf" qh"

okueqpfwev" kp" vjg" ucog" uwdencuu" cu" ocpcigtu" yjq" ctg" pqv" cnngigf" vq" jcxg" eqookvvgf" cp{"

ytqpifqkpi0" " "

Rnckpvkhhu"rtqrqug"vjcv"vjg"Eqwtv"cnuq"eqwnf"gnkokpcvg"eqphnkevu"qh"kpvgtguv"d{"egtvkh{kpi"c"

uwdencuu"qh"yqogp"yjq"jcxg"dggp"ceewugf"qh"gpicikpi"kp"ugzwcn"jctcuuogpv"cpf1qt"eqpvtkdwvkpi"

vq" c" ugzwcnn{" jquvkng"yqtm" gpxktqpogpv0" " Jqygxgt." uwej" c" fghkpkvkqp"yqwnf" dg" korgtokuukdng"

xciwg0" " ÐCxqkfkpi"xciwgpguu"ku"korqtvcpv"Òdgecwug"c"eqwtv"pggfu"vq"dg"cdng"vq"kfgpvkh{"yjq"yknn"

tgegkxg"pqvkeg."yjq"yknn"ujctg"kp"cp{"tgeqxgt{."cpf"yjq"yknn"dg"dqwpf"d{"c"lwfiogpv0ÓÑ" "Steimel v. 

Wernert." :45" H05f" ;24." ;3:" *9vj" Ekt0" 4238+" *swqvkpi"Mullins." 9;7" H05f" cv" 87;+0" " ÐVq" cxqkf"

xciwgpguu." encuu" fghkpkvkqpu" igpgtcnn{" pggf" vq" kfgpvkh{" c" rctvkewnct" itqwr." jctogf" fwtkpi" c"

rctvkewnct" vkog" htcog." kp" c" rctvkewnct" nqecvkqp." kp" c" rctvkewnct"yc{0Ñ" "Mullins." 9;7"H05f" cv" 882"

*ekvcvkqpu"qokvvgf+0" " Vjg"Eqwtv"jcu"pq"yc{"qh"mpqykpi"cv"vjku"vkog"yjgvjgt"cp{"pcogf"Rnckpvkhh"qt"

rwvcvkxg"encuu"ogodgt"yknn"dg"ceewugf"qh"gpicikpi"kp"okueqpfwev0" " Kp"cffkvkqp"vq"vjg"xciwgpguu"

rtqdngo."eqphnkevu"yqwnf"uvknn"tgockp"ykvjkp"vjg"itqwr"qh"encuu"ogodgtu"ceewugf"qh"okueqpfwev0" "

Urgekhkecnn{."vjcv"itqwr"uvknn"yqwnf"kpenwfg"yqogp"yjq"cnngig"vjcv"vjg{"ygtg"jctcuugf"d{"qvjgt"

yqogp" ykvjkp" vjg" uwd/encuu0" " Hqt" gzcorng." Ou0"Xcp." yjq" jcu" dggp" ceewugf" qh" okueqpfwev."

rtguwocdn{" yqwnf" dg" kp" vjcv" uwd/encuu" ykvj" Ou0"Oknngt." cickpuv" yjqo" Ou0" Xcp" jcu" ocfg"
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cnngicvkqpu" qh" okueqpfwev0" " RnckpvkhhuÓ" rtqrqugf" uwdencuugu" fq" pqv" gnkokpcvg" vjg" eqphnkevu"

kfgpvkhkgf"d{"Fghgpfcpv0" " Vjg"Eqwtv"vjgtghqtg"eqpenwfgu"vjcv"Rnckpvkhhu"hckn"vq"ucvkuh{"Twng"45*c+Óu"

cfgswce{"tgswktgogpv"cpf"fgpkgu"RnckpvkhhuÓ"oqvkqp"hqt"encuu"egtvkhkecvkqp"qp"vjcv"dcuku0" " "

 ii. EEOC Conciliation Agreement 

Fghgpfcpv" ctiwgu" vjcv" RnckpvkhhuÓ" rwtuwkv" qh" vjku" ecug" kp" vjg" hceg" qh" vjg" 4239" GGQE"

Eqpeknkcvkqp" Citggogpv" cpf" vjgkt" cvvgorvgf" kpvgthgtgpeg" ykvj" vjcv" citggogpv" tgpfgt" vjgo"

kpcfgswcvg"encuu"tgrtgugpvcvkxgu0" " Twng"45*c+*6+Óu"cfgswce{"tgswktgogpv"ku"pqv"ogv"yjgtg"encuu"

tgrtgugpvcvkxgu"hckn"vq"cev"Ðkp"vjg"dguv"kpvgtguvu"qh"vjg"wppcogf"ogodgtu"qh"vjg"encuuÑ"cpf"fq"pqv"

Ðmggr" vjg" kpvgtguvu"qh" vjg"gpvktg"encuu"cv" vjg"hqtghtqpv0Ñ" "Conrad v. Boiron, Inc..":8;"H05f"758."

75;/62"*9vj"Ekt0"4239+"*ekvkpi"In re Aqua Dots Prods. Liab. Litig.."876"H05f"974."96:"*9vj"Ekt0"

4233++0" "Yjgtg"vjgtg"ctg"Ðtgogfkgu"cntgcf{"kp"rncegÑ"hqt"rwvcvkxg"encuu"ogodgtu."cfgswce{"oc{"

dg"ncemkpi"dgecwug"pcogf"rnckpvkhhu"ecppqv"Ðdtkpi"cp{"ukipkhkecpv"gzvtc"xcnwg"vq"vjg"cdugpvgg"encuu"

ogodgtuÑ"cpf"vjgtghqtg"oc{"pqv"dg"cevkpi"kp"vjg"dguv" kpvgtguv"qh" vjg"wppcogf"ogodgtu"qh" vjg"

encuu0" " Id0" "Jqygxgt."vjku"ku"pqv"c"ecug"yjgtg"kv"ku"engct"vjcv"nkvkicvkqp"ecppqv"dtkpi"cp{"ukipkhkecpv"

gzvtc"xcnwg" vq"cdugpv"encuu"ogodgtu0" " Cu"pqvgf"d{"Rnckpvkhhu."ocp{"enckocpvu"jcf" vjgkt"enckou"

fgpkgf"vjtqwij"vjg"GGQE"eqpeknkcvkqp"rtqeguu0" " Vq"vjg"gzvgpv"vjcv"vjgug"rwvcvkxg"encuu"ogodgtu"

jcxg"xkcdng" enckou." kv" ecppqv" dg" uckf" vjcv" vjgug"rwvcvkxg" encuu"ogodgtu" cntgcf{"jcxg" cfgswcvg"

tgogfkgu"kp"rnceg0" " Hwtvjgtoqtg."cnvjqwij"c"ukipkhkecpv"rgtegpvcig"qh"enckocpvu"yjq"ygtg"qhhgtgf"

cyctfu"ceegrvgf"vjgo."uqog"fkf"pqv0" " Cickp."vq"vjg"gzvgpv"vjcv"vjgug"rwvcvkxg"encuu"ogodgtu"jcxg"

xkcdng" enckouÏkpenwfkpi" enckou" vjcv" okijv" dg" xcnwgf" cv" cp" coqwpv" ygnn" kp" gzeguu" qh" cp{"

eqpegkxcdng"tgogf{"qhhgtgf"d{"vjg"GGQEÏkv"ecppqv"dg"uckf"vjcv"vjgug"rwvcvkxg"encuu"ogodgtu"

cntgcf{"jcxg"tgogfkgu"kp"rnceg0" " Vjku"ecug"vjgtghqtg"ku"wpnkmg"In re Aqua Dots Product Liability 

Litigation."kp"yjkej"rnckpvkhhu"uqwijv"vjg"gzcev"tghwpf"coqwpv"cntgcf{"dgkpi"qhhgtgf"vq"ogodgtu"qh"



77"

vjg"rwvcvkxg"encuu"d{"vjg"fghgpfcpv0" " 876"H05f"96:."974"*9vj"Ekt0"4233+"*ÐC"tgrtgugpvcvkxg"yjq"

rtqrqugu"vjcv"jkij"vtcpucevkqp"equvu"*pqvkeg"cpf"cvvqtpg{uÓ"hggu+"dg"kpewttgf"cv"vjg"encuu"ogodgtuÓ"

gzrgpug"vq"qdvckp"c"tghwpf"vjcv"cntgcf{"ku"qp"qhhgt"ku"pqv"cfgswcvgn{"rtqvgevkpi"vjg"encuu"ogodgtuÓ"

kpvgtguvu0Ñ"*ekvcvkqp"qokvvgf++0" " "

Ukoknctn{." vq" vjg" gzvgpv" vjcv" Rnckpvkhhu" uggm" kplwpevkxg" tgnkgh." vjg" Eqwtv" tgkvgtcvgu" vjg"

eqpegtpu"kv"kfgpvkhkgf"kp"kvu"rtkqt"qtfgt"qp"RnckpvkhhuÓ"kpkvkcn"encuu"egtvkhkecvkqp"oqvkqp0" " Kv"uvknn"ku"pqv"

{gv" engct" vjcv" vjg"oqpkvqtkpi"ogejcpkuou" ugv" hqtvj" kp" vjg"4239"Eqpeknkcvkqp"Citggogpv"yqwnf"

fwrnkecvg"vjg"tgnkgh"uqwijv"kp"vjku"ecug0" " Vjg"Eqwtv"tgeqipk¦gu"vjg"tgcuqpcdng"cuuworvkqp"vjcv"vjg"

GGQE"ku"cevkpi"kp"vjg"dguv"kpvgtguvu"qh"vjqug"yjqo"kv"ku"vcumgf"ykvj"rtqvgevkpi0" " Ugg"Thornton v. 

State Farm Mut. Auto Ins. Co.."4228"YN"557;6:4."cv",5"*P0F0"Qjkq"Pqx0"39."4228+"*ÐRtqeggfkpiu"

d{"vjg"uvcvg."yjgvjgt"kp"c"lwfkekcn"qt"cp"cfokpkuvtcvkxg"hqtwo."ctg"rtguwocdn{"vcmgp"ykvj"vjg"dguv"

kpvgtguvu"qh"uvcvg"tgukfgpvu"kp"okpf0" " Tgcuqpcdng"ugvvngogpv"d{"vjg"ceewugf"ujqwnf"dg"gpeqwtcigf0" "

Kpfggf."rqvgpvkcn"encuu"ogodgtu"yknn"qhvgp"tgeqxgt"oqtg"vjcp"vjg{"yqwnf"kp"c"rtkxcvg"cevkqp"yjgp"

equvu" cpf" cvvqtpg{uÓ" hggu" ctg" hcevqtgf" kp0Ñ+0" " Uvknn." vjg" cnngicvkqpu" qh" FghgpfcpvÓu" tgekfkxkuo"

rtqxkfg"c"dcuku"hqt"uqog"umgrvkekuo"*cpf"c"eqttgurqpfkpi"fgitgg"qh"ecwvkqp"cpf"fwg"fknkigpeg+"kp"

vjku"ctgc0" " "

Fghgpfcpv"cnuq"ctiwgu"vjcv"Rnckpvkhhu"cpf"RnckpvkhhuÓ"eqwpugn"jcxg"rtqxgp"vjgkt"kpcfgswce{"

d{"qrrqukpi"vjg" kpvgtguvu"qh"rwvcvkxg"encuu"ogodgtuÏhktuv"d{"hknkpi"cp"Ðgogtigpe{"oqvkqpÑ" vq"

rtgxgpv"vjgkt"eq/yqtmgtu"htqo"gxgp"tgegkxkpi"vjg"Enckou"Hqtou"vjcv"yqwnf"gpcdng"vjgo"vq"dgpghkv"

htqo"vjg"Citggogpv"vjcv"vjg"GGQE"pgiqvkcvgf"qp"vjgkt"dgjcnh."cpf"ncvgt"d{"hknkpi"c"oqvkqp"vq"uvc{"

vjg" fkuvtkdwvkqp" qh" cyctf" pqvkegu" vq" vjqug"yjqo" vjg" Rcpgn" kfgpvkhkgf" cu" gnkikdng" hqt" cp" cyctf0" "

Rnckpvkhhu" jcxg" kfgpvkhkgf" tgcuqpu" hqt" jcxkpi" eqpegtpu" tgictfkpi" vjg" GGQE" enckou" rtqeguu0" "

Cnvjqwij"vjg"Eqwtv"rtgxkqwun{"fgenkpgf"vq"kpvgthgtg"ykvj"vjg"GGQE"enckou"rtqeguu."pqvkpi"vjcv"
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vjgtg"ycu"pq"tgcuqp"yj{"rwvcvkxg"encuu"ogodgtu"yjq"fgekfgf"vq"hkng"enckou"hqtou"ujqwnf"pqv"dg"

rgtokvvgf" vq" fgvgtokpg" hqt" vjgougnxgu" yjgvjgt" vjg{"ycpv" vq" ugvvng" vjgkt" enckou" cu" rctv" qh" vjg"

eqpeknkcvkqp"rtqeguu"qt"rwtuwg"qvjgt"cxgpwgu"qh"tgnkgh"]56:."cv";/32_."vjg"Eqwtv"ku"pqv"rgtuwcfgf"vjcv"

RnckpvkhhuÓ" ghhqtvu" tgncvkpi" vq" vjg"GGQE"enckou" rtqeguu" fgoqpuvtcvg" c" hcknwtg" vq" cev" kp" vjg"dguv"

kpvgtguvu"qh"rwvcvkxg"encuu"ogodgtu0" " "

 iii. Adequacy of Counsel  

Kp"cuuguukpi"vjg"cfgswce{"qh"encuu"eqwpugn."vjg"Eqwtv"eqpukfgtu"ÐeqwpugnÓu"yqtm"qp"vjg"ecug"

vq" fcvg." eqwpugnÓu" encuu" cevkqp" gzrgtkgpeg." eqwpugnÓu" mpqyngfig"qh" vjg" crrnkecdng" ncy." cpf" vjg"

tguqwtegu"eqwpugn"yknn"eqookv"vq"vjg"ecug0Ñ" "Reliable Money Order, Inc. v. McKnight Sales Co.."

926"H05f"6:;."6;:"p0"9" *9vj"Ekt0"4235+" *ekvkpi"Hgf0"T0"Ekx0"R0"45*i+*3+*C++0" " Hwtvjgtoqtg." vjg"

Eqwtv"owuv"jcxg"eqphkfgpeg"vjcv"eqwpugn"yknn"Ðrtqugewvg"vjg"ecug"kp"vjg"kpvgtguv"qh"vjg"encuu."qh"

yjkej"vjg{"ctg"hkfwekctkgu]0_Ñ" "Creative Montessori Learning Centers v. Ashford Gear LLC."884"

H05f";35.";39"*9vj"Ekt0"4233+"*ekvcvkqpu"qokvvgf+0" " ÐYjgp"encuu"eqwpugn"jcxg"fgoqpuvtcvgf"c"ncem"

qh"kpvgitkv{."c"eqwtv"ecp"jcxg"pq"eqphkfgpeg"vjcv"vjg{"yknn"cev"cu"eqpuekgpvkqwu"hkfwekctkgu"qh"vjg"

encuu0Ñ" " Id. cv";3:0   

Vjg"Eqwtv"fgpkgf"RnckpvkhhuÓ"kpkvkcn"oqvkqp"hqt"encuu"egtvkhkecvkqp"dcugf"qp"RnckpvkhhuÓ"hcknwtg"

vq"guvcdnkuj"vjg"cfgswce{"qh"encuu"eqwpugn0" " ]Ugg"5280_" " Ukpeg"Rnckpvkhhu"hkngf"vjgkt"kpkvkcn"oqvkqp"

hqt"encuu"egtvkhkecvkqp."jqygxgt."Rnckpvkhhu"jcxg"cffgf"cvvqtpg{u"htqo"vjg"ncy"hkto"qh"Tqocpweek"("

Dncpfkp"NNE"cu"encuu"eqwpugn048" " Cnvjqwij"vjg"swcnkhkecvkqpu"qh"vjg"cvvqtpg{u"htqo"Tqocpweek"("

Dncpfkp"NNE"ctg"pqv"fkurwvgf."vjg"Eqwtv"eqpvkpwgu"vq"jcxg"eqpegtpu"tgictfkpi"vjg"cfgswce{"qh"

eqwpugn"cu"uvtwevwtgf0" " "

"""""""""""""""""""""""""""""""""""""""""""""""""
48" Rnckpvkhhu"cffgf"Tqocpweek"("Dncpfkp"NNE"cu"eqwpugn"dghqtg"vjg"Eqwtv"twngf"qp"RnckpvkhhuÓ"rtkqt"oqvkqp"
hqt"encuu"egtvkhkecvkqp0" " Jqygxgt."dgecwug"Fghgpfcpv"ycu"pqv"ikxgp"vjg"qrrqtvwpkv{"vq"tgugctej"cpf"tgurqpf"
vq" vjg"cffkvkqp"qh" eqwpugn." vjg"Eqwtv"fkf"pqv"fgekfg"cv" vjcv" vkog"yjgvjgt" vjg"cffkvkqp"qh"Tqocpweek"("
Dncpfkp"NNE"ycu"uwhhkekgpv"vq"guvcdnkuj"vjg"cfgswce{"qh"eqwpugn0" " "
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Vq"dgikp."Rnckpvkhhu"kpfkecvg"vjcv"Ot0"Jwpv"yknn"eqpvkpwg"vq"eqpvtqn"rkxqvcn"curgevu"qh"vjku"

ecug0" " Urgekhkecnn{." Rnckpvkhhu" kpfkecvg" vjcv" Ot0" Jwpv" Ðyknn" eqpvkpwg" jku" ngcf" tqng" kp" enkgpv"

eqoowpkecvkqp." oqvkqp" rtcevkeg." cpf" ctiwogpvuÑ" ykvj" Ðvjg" eqorcp{" qh" Ot0" Tqocpweek0Ñ" "

Cnvjqwij" cvvqtpg{u" htqo" Tqocpweek" (" Dncpfkp" NNE" yknn" cev" cu" eq/eqwpugn." Ot0" Jwpv" jcf"

eq/eqwpugn"kp"Warnell."Ot0"JwpvÓu"rtkqt"hgfgtcn"encuu/cevkqp"ncyuwkv"kp"yjkej"jg"ycu"ucpevkqpgf"

cpf"yjkej"tguwnvgf"kp"pwogtqwu"ocnrtcevkeg"ncyuwkvu0" " ]528."cv";/330_" " Vjg"Eqwtv"vjgtghqtg"ku"pqv"

ucvkuhkgf" vjcv" vjg"cffkvkqp"qh"Tqocpweek"("Dncpfkp"NNE"gnkokpcvgu" vjg"cfgswce{"eqpegtpu" vjg"

Eqwtv"qwvnkpgf"kp"kvu"rtkqt"fgekukqp"fgp{kpi"RnckpvkhhuÓ"kpkvkcn"oqvkqp"hqt"encuu"egtvkhkecvkqp0" " "

Rnckpvkhhu"ctiwg"vjcv"vjg"EqwtvÓu"eqpegtpu"tgictfkpi"vjg"eqpfwev"qh"Ot0"Jwpv"kp"vjg"Warnell 

ocvvgt"ujqwnf"pq"nqpigt"dg"qh"eqpegtp"vq"vjg"Eqwtv"dgecwug"vjgtg"ku"pq"kpfkecvkqp"vjcv"Ot0"Jwpv"jcu"

eqookvvgf"cp{"qh"vjg"ucog"okuvcmgu"qt"gpicigf"kp"okueqpfwev"kp"vjku"ecug0" " Jqygxgt."kp"vjku"ecug."

Ot0"Jwpv"jcu"ocfg"okuuvgru"vjcv"ecnn"kpvq"swguvkqp"jku"cdknkv{"cfgswcvgn{"vq"tgrtgugpv"vjg"encuu0" "

Hqt" gzcorng." cv" qtcn" ctiwogpv" qp" RnckpvkhhuÓ" kpkvkcn" oqvkqp" hqt" encuu" egtvkhkecvkqp." RnckpvkhhuÓ"

eqwpugn" ocfg" yjcv" vjg" Eqwtv" *rgtjcru" ejctkvcdn{+" ejctcevgtk¦gf" cu" cp" gttqt" kp" lwfiogpv0" " Kp"

Gzjkdkv"76"qh"Crrgpfkz"C"vq"RnckpvkhhuÓ"kpkvkcn"oqvkqp"hqt"encuu"egtvkhkecvkqp."Rnckpvkhhu"rtgugpvgf"c"

ejctv"rwtrqtvkpi"vq"kfgpvkh{"cnn"vjg"kpfkxkfwcnu"yjq"jcf"jctcuugf"Rnckpvkhhu0" " Vjg"ejctv"kpenwfgf"

pwogtqwu" hgocng" gornq{ggu" coqpi" vjg" rgtrgvtcvqtu0" " Chvgt" Fghgpfcpv" ctiwgf" vjcv" Rnckpvkhhu"

eqwnf"pqv"egtvkh{"vjgkt"rtqrqugf"encuu"dgecwug"kv"kpenwfgf"yqogp"yjq"ctg"cnngigf"vq"jcxg"gpicigf"

kp"okueqpfwev."Rnckpvkhhu"rtgugpvgf"vjg"Eqwtv"cp"wrfcvgf"Gzjkdkv"76"cv"qtcn"ctiwogpv0" " Fghgpug"

eqwpugn"pqvgf"*cpf"vjg"Eqwtv"ncvgt"eqphktogf+"vjcv"vjg"wrfcvgf"ejctv"gzenwfgf"vjg"hgocng"pcogu"

*cpf"qpg"ocng"pcog+0" " Kp"vjgkt"dtkghkpi"qp"vjg"rgpfkpi"oqvkqp"hqt"encuu"egtvkhkecvkqp."Rnckpvkhhu"vt{"

vq" gzrnckp" vjku" qeewttgpeg" d{" cuugtvkpi" vjcv" Gzjkdkv" 76" qtkikpcnn{" ycu" rtgrctgf" hqt" kpvgtpcn"
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rwtrqugu0" " ]545."cv"930_" " Gxgp"kh"vjcv"ku"vtwg."vjg"Eqwtv"ku"vtqwdngf"vjcv"eqwpugn"yqwnf"oqfkh{"kvu"

kpvgtpcn"fqewogpv"vq"qokv"gxkfgpeg"vjcv"okijv"fgoqpuvtcvg"cp"kpvtc/encuu"eqphnkev0" " "

Rnckpvkhhu"cnuq"eqpvgpf"vjcv"vjg{"tgoqxgf"gzcorngu"qh"hgocng"qp"hgocng"jctcuuogpv"htqo"

Gzjkdkv"76"dgecwugÏcv" ngcuv" hqt" vjg"rwtrqugu"qh"encuu"egtvkhkecvkqpÏvjg{"ctg"pqv"enckokpi" vjcv"

hgocngu"ugzwcnn{"jctcuugf"vjgo0" " ]Id0"cv"93/940_" " Vjku"tckugu"cpqvjgt"eqpegtp"hqt"vjg"Eqwtv0" " D{"

gzenwfkpi" kpuvcpegu" qh" hgocng/qp/hgocng" jctcuuogpv." Rnckpvkhhu" ctg" ygcmgpkpi" vjg" enckou" qh"

pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"yjq"jcxg"dggp"uwdlgev"vq"uwej"jctcuuogpv0" " Vjg"hcev"

vjcv"RnckpvkhhuÓ"eqwpugn"yqwnf"tglgev"c"vjgqt{"qh"jctcuuogpv"vjcv"eqwnf"uwrrqtv"vjg"enckou"qh"egtvckp"

pcogf"Rnckpvkhhu" cpf" rwvcvkxg" encuu"ogodgtu" uwiiguvu" vjcv" eqwpugn"oc{" dg"oqtg" kpvgtguvgf" kp"

egtvkh{kpi"c"encuu"vjcp"kp"rtqvgevkpi"vjg"kpvgtguvu"qh"rwvcvkxg"encuu"ogodgtu0" " "

Vjku"ku"pqv"vjg"qpn{"ctiwogpv"ocfg"d{"RnckpvkhhuÓ"eqwpugn"vjcv"oc{"dg"rtglwfkekcn"vq"egtvckp"

pcogf"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu0" " Rnckpvkhhu"cnuq"ctiwg"vjcv"Ðkh"kv"vwtpu"qwv"vjcv"hgy"

ogodgtu"qh"vjg"encuu"ygtg"jctogfÏyjkej"ku"pqv"vjg"ecugÏvjcv"ku"pqv"cp"ctiwogpv"hqt"tghwukpi"vq"

egtvkh{" vjg" encuu." dwv" tcvjgt." hqt" egtvkh{kpi" kv" cpf" vjgp" gpvgtkpi" lwfiogpv" qp" vjg" ogtkvu" vjcv"

gzqpgtcvgu" ]Fghgpfcpv_0Ñ" " ]5:6." cv"3:0_" " Cu"fkuewuugf"cdqxg." kh"RnckpvkhhuÓ" cnngicvkqpu"ctg" vtwg."

vjgtg" ctg" pwogtqwu" Rnckpvkhhu" cpf" rwvcvkxg" encuu"ogodgtu"yjq" jcxg" uvtqpi" enckou0" " Nworkpi"

vjgug"Rnckpvkhhu"cpf"rwvcvkxg"encuu"ogodgtu"ykvj"qvjgtu"ykvj"ygcm"enckou"oc{"cfxgtugn{"chhgev"

vjqug"ykvj"uvtqpigt"enckou0" "Butler."949"H05f"cv"9;;"*pqvkpi"vjcv"kh"c"encuu"ku"egtvkhkgf"cpf"vjgp"

lwfiogpv"ku"gpvgtgf"gzqpgtcvkpi"c"fghgpfcpv."Ðcnn"encuu"ogodgtu"yjq"fkf"pqv"qrv"qwv"qh"vjg"encuu"

cevkqp"yqwnf"dg"dqwpf"d{"vjg"lwfiogpvÑ+0" " "

Vjg"Eqwtv"pqvgu"vjcv"RnckpvkhhuÓ"eqwpugn"cnuq"hckn"vq"tckug"ctiwogpvu"cxckncdng"vq"Rnckpvkhhu0" "

Hqt"gzcorng."Fghgpfcpv"ctiwgu"vjcv"Rnckpvkhhu"eqwnf"pqv"egtvkh{"cp{"kuuwg"hqt"encuu"vtgcvogpv"wpfgt"

Twng"45*e+*6+"dgecwug"vjcv"twng"uvknn"tgswktgu"vjcv"vjg"tgswktgogpvu"qh"Twng"45*c+"cpf"*d+"dg"ogv0" "
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]57:."cv":70_" " Vjg"Eqwtv"citggu"ykvj"FghgpfcpvÓu"ejctcevgtk¦cvkqp"qh"vjg"ncy"ykvj"tgurgev"vq"vjg"

Twng"45*c+"tgswktgogpvu0" " ÐTwng"45*e+*6+"fqgu"pqv"gzgorv"encuu"tgrtgugpvcvkxgu"htqo"vjg"vjtgujqnf"

tgswktgogpvu"qh"Twng"45*c+0Ñ" " In re Fluidmaster, Inc., Water Connector Components Prod. Liab. 

Litig.." 4239"YN"33;8;;2." cv",6;" *P0F0" Knn0"Oct0"53."4239+0" " Jqygxgt." kp" cp"qrkpkqp"ekvgf"d{"

Fghgpfcpv." vjku" Eqwtv" eqpenwfgf" vjcv" Ðvjg" Ugxgpvj" Ektewkv" nkmgn{" yqwnf" hqnnqy" vjg" vtgpf" qh"

cwvjqtkv{"jqnfkpi"vjcv"c"eqwtv"oc{"gornq{"Twng"45*e+*6+"Òvq"egtvkh{"c"encuu"cu"vq"nkcdknkv{"tgictfnguu"

qh"yjgvjgt"vjg"encko"cu"c"yjqng"ucvkuhkgu"Twng"45*d+*5+Óu"rtgfqokpcpeg"tgswktgogpv0ÓÑ" " Id0"cv",83"

*ekvkpi" Nassau County." 683" H05f" cv" 449+0" " Kp" vjcv" fgekukqp." vjg" Eqwtv" fkuewuugf" vjg" urnkv" qh"

cwvjqtkv{"qp"vjg"kuuwg0" " Rnckpvkhhu"hckn"gpvktgn{"vq"cfftguu"vjcv"cwvjqtkv{."gxgp"vjqwij"kv"eqwnf"dg"

jgnrhwn"vq"vjgkt"ecug"hqt"egtvkhkecvkqp"wpfgt"Twng"45*e+*6+0" " Kpuvgcf."Rnckpvkhhu"ukorn{"tgurqpf"vjcv"

vjg{"jcxg"ucvkuhkgf"vjg"tgswktgogpvu"qh"Twng"45*c+"cpf"*d+0" " ]5:6."cv"620_" " Kp"uwo."vjg"Eqwtv"uvknn"

jcu"eqpegtpu"tgictfkpi"vjg"cfgswce{"qh"encuu"eqwpugn0" " Cnvjqwij"vjgug"eqpegtpu"cdqwv"eqwpugn"

yqwnf" pqv" cnqpg" dg" uwhhkekgpv" vq" fgp{" egtvkhkecvkqp" qp" cfgswce{" itqwpfu." eqwrngf" ykvj" vjg"

ukipkhkecpv" eqphnkevu" qh" kpvgtguv" kfgpvkhkgf" cdqxg." vjg" Eqwtv" eqpenwfgu" vjcv" Rnckpvkhhu" jcxg" pqv"

ucvkuhkgf"Twng"45*c+Óu"cfgswce{"tgswktgogpv0" " "

G0" Twng"45*d+"Tgswktgogpvu" " "

i. Rule 23(b)(3) 

Vq"egtvkh{"c"Twng"45*d+*5+"encuu."Rnckpvkhhu"owuv"fgoqpuvtcvg"rtgfqokpcpeg"cpf"uwrgtkqtkv{0" "

Cnvjqwij" tgncvgf" vq" vjg" eqooqpcnkv{" tgswktgogpv." Ðvjg" rtgfqokpcpeg" etkvgtkqp" ku" hct" oqtg"

fgocpfkpi0Ñ" "Amchem Prods., Inc. v. Windsor."743"W0U0"7;3."846"*3;;9+0" " Kv"tgswktgu"Ðvjcv"vjg"

swguvkqpu"qh"ncy"qt"hcev"eqooqp"vq"encuu"ogodgtu"rtgfqokpcvg"qxgt"cp{"swguvkqpu"chhgevkpi"qpn{"

kpfkxkfwcn"ogodgtu0Ñ" " Hgf0"T0"Ekx0" R0" 45*d+*5+0" " Vjg" rtgfqokpcpeg" kpswkt{" vguvu"yjgvjgt" vjg"

rtqrqugf"encuu"ku"Ðuwhhkekgpvn{"eqjgukxg"vq"ycttcpv"cflwfkecvkqp"d{"tgrtgugpvcvkqp0Ñ" "Amchem."743"
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W0U0"cv"8450" " Rnckpvkhhu"ucvkuh{"rtgfqokpcpeg"tgswktgogpv"qpn{"kh"vjg{"ecp"ujqy"vjcv"ÐÒeqooqp"

swguvkqpu"tgrtgugpv"c"ukipkhkecpv"curgev"qh"]c_"ecug"cpf",",","ecp"dg"tguqnxgf"hqt"cnn"ogodgtu"qh"]c_"

encuu"kp"c"ukping"cflwfkecvkqp0ÓÑ" "Messner."88;"H05f"cv":37"*ekvcvkqp"cpf"kpvgtpcn"swqvcvkqp"octmu"

qokvvgf+0" " ÐÒKh."vq"ocmg"c"rtkoc"hcekg"ujqykpi"qp"c"ikxgp"swguvkqp."vjg"ogodgtu"qh"c"rtqrqugf"

encuu"yknn"pggf"vq"rtgugpv"gxkfgpeg"vjcv"xctkgu"htqo"ogodgt"vq"ogodgt."vjgp"kv"ku"cp"kpfkxkfwcn"

swguvkqp0" " Kh"vjg"ucog"gxkfgpeg"yknn"uwhhkeg"hqt"gcej"ogodgt"vq"ocmg"c"rtkoc"hcekg"ujqykpi."vjgp"

kv" dgeqogu" c" eqooqp" swguvkqp0ÓÑ" " Id0" *ekvcvkqp" qokvvgf+=" ugg" cnuq" Tyson Foods, Inc. v. 

Bouaphakeo."358"U0"Ev0"3258."3267"*4238+"*Eqooqp"swguvkqpu"ctg"yjgtg"Ðvjg"ucog"gxkfgpeg"yknn"

uwhhkeg"hqt"gcej"ogodgt"vq"ocmg"c"rtkoc"hcekg"ujqykpi"]qt_"vjg"kuuwg"ku"uwuegrvkdng"vq"igpgtcnk¦gf."

encuu/ykfg"rtqqh0Ñ"*ekvcvkqp"cpf"kpvgtpcn"swqvcvkqp"octmu"qokvvgf++0"

Cu"vjg"Uwrtgog"Eqwtv"tgegpvn{"gzrnckpgf."Ð]v_jg"rtgfqokpcpeg"kpswkt{"Òcumu"yjgvjgt"vjg"

eqooqp." ciitgicvkqp/gpcdnkpi." kuuwgu" kp" vjg" ecug" ctg" oqtg" rtgxcngpv" qt" korqtvcpv" vjcp" vjg"

pqp/eqooqp." ciitgicvkqp/fghgcvkpi." kpfkxkfwcn" kuuwgu0ÓÑ" " Tyson Foods." 358" U0" Ev0" cv" 3267"

*ekvcvkqp"qokvvgf+0" " ÐYjgp"Òqpg"qt"oqtg"qh"vjg"egpvtcn"kuuwgu"kp"vjg"cevkqp"ctg"eqooqp"vq"vjg"encuu"

cpf"ecp"dg"uckf"vq"rtgfqokpcvg."vjg"cevkqp"oc{"dg"eqpukfgtgf"rtqrgt"wpfgt"Twng"45*d+*5+"gxgp"

vjqwij" qvjgt" korqtvcpv" ocvvgtu" yknn" jcxg" vq" dg" vtkgf" ugrctcvgn{." uwej" cu" fcocigu" qt" uqog"

chhktocvkxg"fghgpugu"rgewnkct"vq"uqog"kpfkxkfwcn"encuu"ogodgtu0ÓÑ" " Id0"*ekvcvkqp"qokvvgf+0" " "

Jgtg."vjg"Eqwtv"citggu"vjcv"Rnckpvkhhu"hckn"vq"oggv"vjgkt"dwtfgp"qh"guvcdnkujkpi"vjcv"eqooqp"

kuuwgu" rtgfqokpcvg0" " Cu" fkuewuugf" cdqxg." Rnckpvkhhu" ecppqv" rtqeggf" qp" c" rcvvgtp" cpf" rtcevkeg"

vjgqt{"hqt"vjgkt"fcocigu"enckou0" " Hwtvjgtoqtg."Rnckpvkhhu"jcxg"pqv"kfgpvkhkgf"cp{"eqooqp"kuuwgu"

kp"vjku"ecug0" " Gxgp"kh"Rnckpvkhhu"eqwnf"rtqeggf"qp"c"rcvvgtp"cpf"rtcevkeg"vjgqt{"qt"eqwnf"qvjgtykug"

guvcdnkuj"gornq{gt" nkcdknkv{"qp"c"encuu/ykfg"dcuku." vjg"Eqwtv"uvknn"yqwnf"eqpenwfg" vjcv"eqooqp"

kuuwgu"fq"pqv"rtgfqokpcvg." cu"jkijn{/kpfkxkfwcnk¦gf"jgctkpiu" uvknn"yqwnf"dg"pgeguuct{" hqt" gcej"
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pcogf" Rnckpvkhh" cpf" gcej" rwvcvkxg" encuu" ogodgt049" " Rnckpvkhhu" ctiwg" vjcvÏvq" vjg" gzvgpv" vjcv"

kpfkxkfwcn" kuuwgu" tgockpÏvjg{" ecp" dg" jcpfngf" vjtqwij" Ðuvtgconkpgf" ogejcpkuouÑ" uwej" cu"

chhkfcxkvu" cpf"rtqrgt" cwfkvkpi"rtqegfwtgu0" " Ugg"Beaton v. SpeedyPC Software." ;29"H05f"323:."

3252" *9vj"Ekt0"423:+."egtv0"fgpkgf."35;"U0"Ev0"3687" *423;+0" " Cnvjqwij" vjg"Ugxgpvj"Ektewkv"jcu"

crrtqxgf"vjg"wug"qh"uwej"uvtgconkpgf"ogejcpkuou."vq"egtvkh{"c"encuu"wpfgt"Twng"45*d+*5+."vjg"Eqwtv"

uvknn"owuv"eqpukfgt"yjgvjgt"eqooqp"kuuwgu"rtgfqokpcvg"qxgt"kpfkxkfwcn"kuuwgu0" " Kp"Beaton." vjg"

Ugxgpvj"Ektewkv"chhktogf"vjg"fkuvtkev"eqwtvÓu"eqpenwukqp"vjcv"eqooqp"kuuwgu"rtgfqokpcvgf"dgecwug"

vjg"kpfkxkfwcn"swguvkqpu"ygtg"Ðuwhhkekgpvn{"ukorngÑ"vjcv"Ðuvtgconkpgf"ogejcpkuouÑ"ygtg"cxckncdng"

vq"fgvgtokpg"yjkej"encuu"ogodgtu"jcf"c"xkcdng"encko0" "Beaton v. Software."4239"YN"696284:."cv"

,:"*P0F0"Knn0"Qev0"3;."4239+."chhÓf"uwd"pqo0"Beaton v. SpeedyPC Software.";29"H05f"323:"*9vj"Ekt0"

423:+."egtv0"fgpkgf."35;"U0"Ev0"3687"*423;+0" " Cu"vjg"fkuvtkev"eqwtv"kp"vjcv"ecug"pqvgf."vjg"kpfkxkfwcn"

swguvkqpu"jcf"Ðuvtckijvhqtyctf"dkpct{"cpuygtuÑ"cpf"Ðvjg"rctvkgu"eqwnf"wvknk¦g"c"hqto"chhkfcxkv."ykvj"

ceeqorcp{kpi"cwfkv"rtqegfwtgu."vq"cfftguuÑ"vjqug"swguvkqpu0" " Id0" " Vjg"kpfkxkfwcn"swguvkqpu"jgtg"

ctg"owej"oqtg"eqorngz04:" " Gxgp"cuuwokpi" vjcv"Rnckpvkhhu"eqwnf"guvcdnkuj"c"dcuku" hqt"gornq{gt"

nkcdknkv{"qp"c"encuu/ykfg"dcuku."jwpftgfu"*kh"pqv"vjqwucpfu+"qh"kpfkxkfwcn"jgctkpiu"uvknn"yqwnf"dg"

pgeguuct{" vq" tguqnxg" vjg" tgockpkpi" gngogpvu" qh" RnckpvkhhuÓ" jquvkng" yqtm" gpxktqpogpv" enckou0" "

Wpnkmg"kp"Beaton."jqygxgt."vjgtg"ctg"pqv"uvtgconkpgf"yc{u"vq"tguqnxg"vjgug"kpfkxkfwcn"kuuwgu0" " Vjg"

"""""""""""""""""""""""""""""""""""""""""""""""""
49" Dgecwug"kpfkxkfwcn"kuuwgu"tgncvg"vq"nkcdknkv{."vjku"ecug"ku"wpnkmg"vjg"ecugu"tgnkgf"wrqp"d{"Rnckpvkhhu"kp"yjkej"
eqwtvu" jcxg" eqpenwfgf" vjcv" vjg" rtgfqokpcpeg" tgswktgogpv" ku" ucvkuhkgf" fgurkvg" vjg" pggf" vq" ocmg"
kpfkxkfwcnk¦gf" fcocigu" kpswktkgu0" " Ugg." e.g.," Butler." 949" H05f" cv" :23" *ÐKh" vjg" kuuwgu" qh" nkcdknkv{" ctg"
igpwkpgn{" eqooqp" kuuwgu." cpf" vjg" fcocigu" qh" kpfkxkfwcn" encuu"ogodgtu" ecp" dg" tgcfkn{" fgvgtokpgf" kp"
kpfkxkfwcn"jgctkpiu."kp"ugvvngogpv"pgiqvkcvkqpu."qt"d{"etgcvkqp"qh"uwdencuugu."vjg"hcev"vjcv"fcocigu"ctg"pqv"
kfgpvkecn"cetquu"cnn"encuu"ogodgtu"ujqwnf"pqv"rtgenwfg"encuu"egtvkhkecvkqp0Ñ+0"
"
4:" Rnckpvkhhu"ctiwg"vjcv"Ð]k_h"vjgug"uvtgconkpgf"ogejcpkuou"ctg"cxckncdng"vq"rnckpvkhhu"kp"c"eqpuwogt"htcwf"
encuu" cevkqpÏyjkej" jcxg" jkuvqtkecnn{" dggp" htqypgf" wr" cu"ygnnÏegtvckpn{" vjgug" ucog"ogejcpkuou" ctg"
cxckncdng"vq"c"encuu"qh"hgocng"yqtmgtu"uggmkpi"tgftguu"hqt"xkng"yqtmrnceg."ugz/dcugf"fkuetkokpcvkqp0Ñ" " ]5:6."
cv" 540_" " Jqygxgt." vjg" EqwtvÓu" cpcn{uku" qh" Twng" 45Óu" tgswktgogpvu" fqgu" pqv" fgrgpf" qp" vjg" EqwtvÓu"
cuuguuogpv"qh"vjg"korqtvcpeg"qh"vjg"v{rg"qh"encko"dgkpi"dtqwijv0" " Eqpuwogt"htcwf"enckou"qhvgp"kpxqnxg"
ukorngt"kuuwgu."ocmkpi"vjgo"oqtg"uwuegrvkdng"vq"encuu"vtgcvogpv0" " "
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Eqwtv" vjgtghqtg" eqpenwfgu" vjcv" eqooqp" kuuwgu" fq" pqv" rtgfqokpcvg0" "Andrews v. Chevy Chase 

Bank." 767"H05f"792."799" *9vj"Ekt0"422:+" *ÐKh" vjg"encuu" egtvkhkecvkqp"qpn{" ugtxgu" vq"ikxg" tkug" vq"

jwpftgfu"qt" vjqwucpfu"qh" kpfkxkfwcn" rtqeggfkpiu" tgswktkpi" kpfkxkfwcnn{" vcknqtgf" tgogfkgu." kv" ku"

jctf"vq"ugg"jqy"eqooqp"kuuwgu"rtgfqokpcvg"qt"jqy"c"encuu"cevkqp"yqwnf"dg"vjg"uwrgtkqt"ogcpu"vq"

cflwfkecvg"vjg"enckou0Ñ+0"

Vwtpkpi"vq"vjg"ugeqpf"rtqpi"qh"Twng"45*d+*5+."yjkej"ku"ucvkuhkgf"yjgp"Ðc"encuu"cevkqp"ku"

uwrgtkqt" vq"qvjgt"cxckncdng"ogvjqfu" hqt" hcktn{"cpf"ghhkekgpvn{"cflwfkecvkpi" vjg"eqpvtqxgtu{0Ñ" "C"

encuu" cevkqp" ku" Ðvjg" uwrgtkqt"ogvjqf" hqt"ocpcikpi" nkvkicvkqp" kh" pq" tgcnkuvke" cnvgtpcvkxg" gzkuvu0Ñ"

Valentino v. Carter Wallace, Inc..";9"H05f"3449."3456/57"*;vj"Ekt0"3;;8+0" " Fghgpfcpv"ctiwgu"vjcv"

Rnckpvkhhu"jgtg"jcxg" vyq"uwrgtkqt"ogvjqfu" hqt"gxcnwcvkpi"cflwfkecvkpi"encuu"enckouÏvjg"GGQE"

eqpeknkcvkqp"rtqeguu"cpf"kpfkxkfwcn"fcocigu"uwkvu0" " "

Rnckpvkhhu" tgurqpf" vjcv" vjg" GGQE" eqpeknkcvkqp" rtqeguu" ku" kpcfgswcvg0" " Urgekhkecnn{."

Rnckpvkhhu" eqpvgpf" vjcv" *3+" vjg"cyctfu"ikxgp"ygtg" nqygt" vjcp" vjg" vkgt" coqwpvu" kfgpvkhkgf" kp" vjg"

citggogpv."*4+"vjg"eqpeknkcvkqp"rtqeguu"tguwnvgf"kp"vjg"fgpkcn"qh"oqtg"vjcp"qpg/vjktf"qh"vjg"enckou"

uwdokvvgf" d{" yqogp." cpf" *5+" vjg" enckou" rtqeguu" ycu" ogejcpkecn" cpf" kphngzkdng0" " ]Ugg" 62;0_" "

Ykvj"tgurgev"vq"vjg"hktuv"ctiwogpv."cnvjqwij"vjg"cyctfu"ikxgp"ygtg"nqygt"vjcp"vjg"vkgt"coqwpvu"

kfgpvkhkgf"*&32.222."&42.222."qt"&52.222."fgrgpfkpi"qp"vjg"ugtkqwupguu"qh"vjg"encko+."vjg"cyctfu"

uvknn" ygtg" eqpukuvgpv" ykvj" vjg" vgtou" qh" vjg" 4239" Eqpeknkcvkqp" Citggogpv0" " ]62;." cv" 50_" "

Hwtvjgtoqtg."enckocpvu"ygtg"kphqtogf"qh"vjg"coqwpv"qh"vjgkt"cyctfu"dghqtg"vjg{"fgekfgf"yjgvjgt"

vjg{"yqwnf"ceegrv"vjgkt"tgurgevkxg"cyctfu0" " Vjg"hcev"vjcv"vjg"cyctf"coqwpvu"ctg"nqygt"vjcp"vjg"

rtguworvkxg"vkgt"coqwpvu"fqgu"pqv"kvugnh"ocmg"vjg"GGQE"eqpeknkcvkqp"rtqeguu"kpcfgswcvg0" " "

RnckpvkhhuÓ"vjktf"ctiwogpvÏvjcv"vjg"enckou"rtqeguu"ycu"ogejcpkecn"cpf"kphngzkdng"dgecwug"

kv"Ðhckngf"vq"cfgswcvgn{"fkuvkpiwkuj"enckocpvu"dcugf"qp"vjg"tgncvkxg"ugxgtkv{"qh" vjg"eqpfwev" vjg{"
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gzrgtkgpegfÑ"]629."cv"9/:_Ïnkmgykug"ku"wprgtuwcukxg0" " Kp"ocmkpi"vjku"ctiwogpv."Rnckpvkhhu"ekvg"vq"

vjg" hcev" vjcv" c" rwvcvkxg" encuu" ogodgt" yjq" uwdokvvgf" c" encko" fguetkdkpi" gitgikqwu" ugzwcn"

jctcuuogpv"qpn{"ycu"qhhgtgf"cp"cyctf"qh"&46.2:80:20" " ]624."cv"9/:0_" " Urgekhkecnn{."vjku"rwvcvkxg"

encuu"ogodgtÓu"encko"hqto"kpfkecvgu"vjcv"ujg"ycu"jctcuugf"cpf"cuucwnvgf"d{"pwogtqwu"gornq{ggu."

kpenwfkpi"c"ocpcigt0" " ]629/370_" " D{"yc{"qh"gzcorng."vjg"rwvcvkxg"encuu"ogodgt"kpfkecvgu"vjcv"cp"

ctgc"ocpcigt"vjtgcvgpgf"jgt."jkv"jgt."ejqmgf"jgt."cpf"hqtegf"jgt"kpvq"c"ugzwcn"tgncvkqpujkr0" " ]Id0"cv"

70_" " Kp"cpqvjgt"gzcorng."vjg"rwvcvkxg"encuu"ogodgt"kpfkecvgu"vjcv"ujg"kpcrrtqrtkcvgn{"ycu"vqwejgf"

yjkng"qp"FghgpfcpvÓu"rtgokugu"cv" ngcuv"yggmn{"htqo"4237" vq"gctn{"42390" " ]629/37."cv"80_" " Vjg"

rwvcvkxg" encuu" ogodgt" iqgu" qp" vq" cnngig" cffkvkqpcn" jctcuuogpv" d{" pwogtqwu" gornq{ggu" qh"

Fghgpfcpv0" " Vjg"Eqwtv"citggu"vjcv"vjg"cnngigf"eqpfwev"kfgpvkhkgf"d{"vjku"rwvcvkxg"encuu"ogodgt"ku"

crrcnnkpi0" " Jqygxgt."hqt"uwej"ugxgtg"enckouÏcpf"vjgtg"oc{"dg"ocp{"uwej"enckou"kp"vjg"rwvcvkxg"

encuu"jgtgÏkpfkxkfwcn"Vkvng"XKK"ncyuwkvu"ctg"c"xgt{"xkcdng"qrvkqp."ykvj"ukipkhkecpv"oqpg{"fcocigu"

cpf"cvvqtpg{uÓ"hggu"rtqxkfkpi"vjg"kpegpvkxg"vq"nkvkicvg0" "Cf. Herkert v. MRC Receivables Corp.."476"

H0T0F0"566."575"*P0F0"Knn0"422:+"*ÐC"encuu"cevkqp"ku"uwrgtkqt"yjgtg"rqvgpvkcn"fcocigu"oc{"dg"vqq"

kpukipkhkecpv" vq"rtqxkfg"encuu"ogodgtu"ykvj"kpegpvkxg"vq"rwtuwg"c"encko"kpfkxkfwcnn{0Ñ"*swqvkpi"

Jackson v. Nat’l Action Fin. Servs., Inc.."449"H0T0F0"4:6."4;2"*P0F0"Knn0"4227+++0" " Cpf"vjqug"yjq"

gpvgtgf"vjg"eqpeknkcvkqp"rtqeguu"ygtg"wpfgt"pq"qdnkicvkqp"vq"vcmg"vjg"oqpg{"qhhgtgf"kh"vjg{"hgnv"

vjg{"eqwnf"fq"dgvvgt"kp"nkvkicvkqp0"

Vjcv"ngcxgu"RnckpvkhhuÓ"ugeqpf"ctiwogpv."vjcv"vjg"eqpeknkcvkqp"rtqeguu"tguwnvgf"kp"vjg"fgpkcn"

qh"oqtg"vjcp"qpg/vjktf"qh"vjg"enckou"uwdokvvgf"d{"yqogp0" "Ykvjqwv"oqtg"kphqtocvkqp"tgictfkpi"

yj{"vjgug"enckou"ygtg"fgpkgf."vjg"Eqwtv"ku"wpcdng"hwnn{"vq"gxcnwcvg"vjku"ctiwogpv0" " Kp"qvjgt"yqtfu."

Rnckpvkhhu"jcxg"pqv"ujqyp"vjcv"vjg"fcocigu"cxckncdng"vq"cp{"qh"vjg"rwvcvkxg"encuu"ogodgtu"yjqug"
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enckou"ygtg"fgpkgf"cu"rctv"qh"vjg"GGQE"eqpeknkcvkqp"rtqeguu"ygtg"Ðvqq"kpukipkhkecpvÑ"vq"rtqxkfg"

vjgo"vjg"kpegpvkxg"vq"rwtuwg"vjgkt"enckou"kpfkxkfwcnn{0" " "

Kp"cp{"gxgpv."ocpcigcdknkv{"eqpegtpu"yjqnn{"kpfgrgpfgpv"qh"vjg"cxckncdknkv{"qh"vjku"qt"cp{"

qvjgt"GGQE"tgogf{"eqwpugn"cickpuv"hkpfkpi"c"encuu"cevkqp"vq"dg"uwrgtkqt"vq"kpfkxkfwcn"Vkvng"XKK"

enckou"kp"vjku"ecug0" " ÐC"egpvtcn"swguvkqpÑ"hqt"gxcnwcvkpi"Twng"45*d+*5+Óu"uwrgtkqtkv{"tgswktgogpv"ku"

vjg"kuuwg"qh"Ðocpcigcdknkv{0Ñ" "Williams v. Chartwell Fin. Servs., Ltd.."426"H05f"96:."982"*9vj"Ekt0"

4222+"*ekvcvkqpu"qokvvgf+="ugg"cnuq"Hgf0"T0"Ekx0"R0"45*d+*5+*F+"*pqvkpi"vjcv"Ðvjg"nkmgn{"fkhhkewnvkgu"kp"

ocpcikpi" c" encuu" cevkqpÑ" ctg" c" rgtvkpgpv" eqpukfgtcvkqp+0" " RnckpvkhhuÓ" rtqrqugf" nkvkicvkqp" rncp"

Ðkpxqnxgu" dkhwtecvkqp" ykvj" Rjcug" K" cfftguukpi" ]FghgpfcpvÓu_" Nkcdknkv{" cpf" fghgpugu" cu" vq" ]kvu_"

nkcdknkv{"vjtqwij"c"lwt{"vtkcn"cpf"Rjcug"KK"cfftguukpi"vjg"oqtg"uwdlgevkxg"gngogpvu"vjtqwij"jgctkpiu"

cpf" chhkfcxkvu0Ñ" " ]5:6." cv" 320_" " Dwv" vjku" rtqrqugf" nkvkicvkqp"rncp"rtguwogu" vjcv" nkcdknkv{" ecp"dg"

cfftguugf"qp"c"encuu/ykfg"dcuku0" " Cu"cntgcf{"fkuewuugf."jqygxgt."vjcv"ku"pqv"vjg"ecug"jgtg0" " Gxgp"

cuuwokpi"vjcv"nkcdknkv{"eqwnf"dg"guvcdnkujgf"qp"c"encuu/ykfg"dcuku"kp"Rjcug"K"*c"eqpenwukqp"vjg"Eqwtv"

cntgcf{"jcu"tglgevgf+."RnckpvkhhuÓ"rtqrqugf"nkvkicvkqp"rncp"uvknn"yqwnf"dg"wpocpcigcdng"dgecwug"kv"

yqwnf"pgeguukvcvg"jwpftgfu"qh"ugrctcvg"jgctkpiu0" " Cnvjqwij"Rnckpvkhhu"jcxg"rtqrqugf"fkxkfkpi"vjg"

encuu" kpvq"hkxg"fcocigu"itqwru" kp"Rjcug"KK." vjcv"rtqrqucn"uvknn"yqwnf"pqv"gnkokpcvg" vjg"pggf"hqt"

ugrctcvg"jgctkpiu0" " Hqt"gzcorng."kv"yqwnf"dg"fkhhkewnv"vq"fgvgtokpg"vjg"rtqrgt"coqwpv"qh"fcocigu"

hqt" cnn" kpfkxkfwcnu" yjq" gzrgtkgpegf" wpycpvgf" vqwejkpi" ykvjqwv" eqpfwevkpi" kpfkxkfwcnk¦gf"

kpswktkgu0" " Hwtvjgtoqtg."cu"fkuewuugf"cdqxg."kv"ku"pqv"engct"vq"vjg"Eqwtv"vjcv"vjg"kpswktkgu"pgeguuct{"

kp"vjku"ecug"ecp"dg"tguqnxgf"vjtqwij"uvtgconkpgf"ogvjqfu"uwej"cu"chhkfcxkvu0" " RnckpvkhhuÓ"hcknwtg"vq"

uwdokv"c"xkcdng"nkvkicvkqp"rncp"*cu"vjg"Eqwtv"tgswguvgf"kp"kvu"fgpkcn"qh"RnckpvkhhuÓ"kpkvkcn"oqvkqp"hqt"

encuu" egtvkhkecvkqp+" vjgtghqtg" ku" cp" cffkvkqpcn" itqwpf" hqt" fgp{kpi" vjgkt" oqvkqp" hqt" encuu"

egtvkhkecvkqp0" " Ugg."e.g., Espenscheid v. DirectSat USA, LLC."927"H05f"992."998"*9vj"Ekt0"4235+"
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*Ð]K_h"encuu"eqwpugn"ku"kpecrcdng"qh"rtqrqukpi"c"hgcukdng"nkvkicvkqp"rncp"vjqwij"cumgf"vq"fq"uq."vjg"

lwfigÓu"fwv{"ku"cv"cp"gpf0Ñ+="ugg"cnuq"Radmanovich v. Combined Ins. Co. of Am.."438"H0T0F0"646."

65;"*P0F0"Knn0"4225+"*fgp{kpi"oqvkqp"hqt"encuu"egtvkhkecvkqp"dgecwug"vjg"pggf"vq"eqpfwev"vjqwucpfu"

qh"kpfkxkfwcn"fgvgtokpcvkqpu"Ðyqwnf"tgpfgt"]vjg_"ecug"vqvcnn{"wpocpcigcdng"cu"c"encuu"cevkqpÑ+0" "

Ceeqtfkpin{."Rnckpvkhhu"jcxg"pqv"ogv"vjgkt"dwtfgp"qh"fgoqpuvtcvkpi"vjcv"Ðc"encuu"cevkqp"ku"uwrgtkqt"

vq"qvjgt"cxckncdng"ogvjqfu"hqt"hcktn{"cpf"ghhkekgpvn{"cflwfkecvkpi"vjg"eqpvtqxgtu{Ñ"cu"tgswktgf"vq"

egtvkh{"c"encuu"wpfgt"Twng"45*d+*5+0" " "

 ii. Rule 23(b)(2) 

Rnckpvkhhu" oqxg" hqt" egtvkhkecvkqp" qh" c" Twng" 45*d+*4+" encuu" hqt" kplwpevkxg" tgnkgh0" "

ÐTwng"45*d+*4+"fgenctgu"vjcv"encuu"egtvkhkecvkqp"wpfgt"vjcv"uwdugevkqp"ku"crrtqrtkcvg"yjgp"Òvjg"rctv{"

qrrqukpi"vjg"encuu"jcu"cevgf"qt"tghwugf"vq"cev"qp"itqwpfu"igpgtcnn{"crrnkecdng"vq"vjg"encuu."vjgtgd{"

ocmkpi"crrtqrtkcvg"hkpcn"kplwpevkxg"tgnkgh"qt"eqttgurqpfkpi"fgenctcvqt{"tgnkgh"ykvj"tgurgev"vq"vjg"

encuu"cu"c"yjqng0ÓÑ" "Lemon v. Int’l Union of Operating Engineers, Local No. 139, AFL-CIO."438"

H05f"799."7:2"*9vj"Ekt0"4222+"*swqvkpi"Hgf0"T0"Ekx0"R0"45*d+*4++0" " ÐD{"xktvwg"qh"kvu"tgswktgogpv"

vjcv"vjg"rnckpvkhhu"uggm"vq"tgftguu"c"eqooqp"kplwt{"rtqrgtn{"cfftguugf"d{"c"encuu/ykfg"kplwpevkxg"qt"

fgenctcvqt{"tgogf{."Twng"45*d+*4+"qrgtcvgu"wpfgt"vjg"rtguworvkqp"vjcv"vjg"kpvgtguvu"qh"vjg"encuu"

ogodgtu"ctg"eqjgukxg"cpf"jqoqigpgqwu"uwej"vjcv" vjg"ecug"yknn"pqv"fgrgpf"qp"cflwfkecvkqp"qh"

hcevu"rctvkewnct"vq"cp{"uwdugv"qh"vjg"encuu"pqt"tgswktg"c"tgogf{"vjcv"fkhhgtgpvkcvgu"ocvgtkcnn{"coqpi"

encuu" ogodgtu0Ñ" " Id0" " Dgecwug" ÐTwng" 45*d+*4+" rtqxkfgu" hqt" dkpfkpi" nkvkicvkqp" qp" cnn" encuu"

ogodgtu"ykvjqwv"iwctcpvggu"qh"rgtuqpcn"pqvkeg"cpf"vjg"qrrqtvwpkv{"vq"qrv"qwv"qh"vjg"uwkv.Ñ"vjcv"

uwdugevkqp"Ðfqgu"pqv"gzvgpf"vq"ecugu"kp"yjkej"vjg"crrtqrtkcvg"hkpcn"tgnkgh"tgncvgu"gzenwukxgn{"qt"

rtgfqokpcpvn{"vq"oqpg{"fcocigu0Ñ" " Id0"*swqvkpi"Hgf0"T0"Ekx0"R0"45*d+*4+"cfxkuqt{"eqookvvggÓu"

pqvg+"*kpvgtpcn"swqvcvkqp"octmu"qokvvgf+0" " "
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Kp"vjgkt"qrgpkpi"dtkgh."Rnckpvkhhu"ctiwg"vjcv"egtvkhkecvkqp"wpfgt"Twng"45*d+*4+"ku"crrtqrtkcvg"

Ðdgecwug" vjg" tgswguvgf" tgnkgh" ku" rtkoctkn{" kplwpevkxg0Ñ" " ]545." cv" 3260_" " Jqygxgt." Ð]c_" uwkv" hqt"

oqpg{" fcocigu." gxgp" kh" vjg" rnckpvkhhu" uggm" wpkhqto." encuu/ykfg" gswkvcdng" tgnkgh" cu" ygnn."

lgqrctfk¦gu" vjcv" rtguworvkqp" qh" eqjgukqp" cpf" jqoqigpgkv{" dgecwug" kpfkxkfwcn" enckou" hqt"

eqorgpucvqt{"qt"rwpkvkxg"fcocigu"v{rkecnn{"tgswktg"lwfkekcn"kpswkt{"kpvq"vjg"rctvkewnctk¦gf"ogtkvu"

qh" gcej" kpfkxkfwcn" rnckpvkhhÓu" encko0Ñ" " Lemon." 438" H05f" cv" 7:20" " ÐVjcv" ]Rnckpvkhhu_" jcxg"

uwrgthkekcnn{"uvtwevwtgf"vjgkt"ecug"ctqwpf"c"encko"hqt"encuu/ykfg"kplwpevkxg"cpf"fgenctcvqt{"tgnkgh"

fqgu"pqv"ucvkuh{"Twng"45*d+*4+"kh"cu"c"uwduvcpvkxg"ocvvgt"vjg"tgnkgh"uqwijv"yqwnf"ogtgn{"kpkvkcvg"c"

rtqeguu"vjtqwij"yjkej"jkijn{"kpfkxkfwcnk¦gf"fgvgtokpcvkqpu"qh"nkcdknkv{"cpf"tgogf{"ctg"ocfg="vjku"

mkpf"qh"tgnkgh"yqwnf"dg"encuu/ykfg"kp"pcog"qpn{."cpf"kv"yqwnf"egtvckpn{"pqv"dg"hkpcn0Ñ" " Jamie S.."

88:"H05f"cv"6;;0" " "

Vjg"Eqwtv"eqpenwfgu" vjcv"RnckpvkhhuÓ"rwtuwkv"qh"oqpgvct{" tgnkgh" ku"pqv" kpekfgpvcn" vq" vjgkt"

rwtuwkv" qh" kplwpevkxg" tgnkgh0" " RnckpvkhhuÓ" qyp" nkvkicvkqp" rncp" kpfkecvgu" vjcv" vjg" kplwpevkxg" tgnkgh"

uqwijv"yqwnf"ogtgn{" kpkvkcvg" c" rtqeguu" vjtqwij"yjkej" jkijn{" kpfkxkfwcnk¦gf" fgvgtokpcvkqpu" qh"

nkcdknkv{"cpf"tgogf{"yknn"dg"ocfg0" " Vjwu."kplwpevkxg"tgnkgh"jgtg"Ðyqwnf"pqv"rtqxkfg"ÒhkpcnÓ"tgnkgh"cu"

tgswktgf"d{"Twng"45*d+*4+0Ñ" "Randall v. Rolls-Royce Corp.."859"H05f":3:.":48" *9vj"Ekt0"4233+"

*swqvkpi"Kartman v. State Farm Mut. Auto. Ins. Co.."856"H05f"::5.":;5"*9vj"Ekt0"4233++0" " Kp"uwej"

ektewouvcpegu."Ð]v_jg"oqpgvct{"vckn"yqwnf"dg"yciikpi"vjg"kplwpevkqp"fqi0Ñ" " Id0"*swqvkpi"Kartman."

856"H05f"cv":;5+0" " "

Kpfggf."RnckpvkhhuÓ"eqpvgpvkqp"vjcv"vjgkt"Ðtgswguvgf"tgnkgh"ku"rtkoctkn{"kplwpevkxgÑ"ku"dgnkgf"

d{" vjg" hcev" vjcv" vjg{"fgxqvg"oqtg" vjcp"32"rcigu"qh" vjgkt" tgrn{"dtkgh" vq"cfftguukpi"FghgpfcpvÓu"

ctiwogpvu"tgictfkpi"Twng"45*d+*5+Óu"tgswktgogpvu"dwv"qpn{"ogpvkqp"Twng"45*d+*4+"kp"vjg"qrgpkpi"

cpf"eqpenwfkpi"ugpvgpegu"qh" vjgkt" tgrn{"dtkgh0" " Rnckpvkhhu"fq"pqv"gxgp"cvvgorv" vq"tgurqpf"vq" vjg"
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ctiwogpvu"tckugf"d{"Fghgpfcpv"ykvj"tgurgev"vq"Twng"45*d+*4+0" " Hwtvjgtoqtg."cu"fkuewuugf"dgnqy."

Rnckpvkhhu" tgswguv" vjcv" egtvckp" kuuwgu" dg" egtvkhkgf" wpfgt"Twng" 45*e+*6+" kh" vjg"Eqwtv" fgpkgu" encuu"

egtvkhkecvkqp"wpfgt"Twng"45*d+*5+0" " Dwv"Rnckpvkhhu"fq"pqv"tgswguv"uwej"cnvgtpcvkxg"tgnkgh"ykvj"tgurgev"

vq"vjgkt"oqvkqp"hqt"encuu"egtvkhkecvkqp"wpfgt"Twng"45*d+*4+0" " Ukoknctn{."kp"uwrrqtv"qh"vjgkt"ctiwogpv"

vjcv"Twng"45*c+"vqngtcvgu"c"fgitgg"qh"xctkcpeg"coqpi"enckou."Rnckpvkhhu"ctiwg"vjcv"vq"vjg"gzvgpv"vjcv"

vjg"Eqwtv"jcu"Ðeqpegtpu"tgictfkpi"vjgug"enckou."Rnckpvkhhu"uwdokv"vjcv"vjgug"encuu"ogodgtu."ujqwnf"

RnckpvkhhuÓ"rtqrqugf"encuu"dg"egtvkhkgf"rwtuwcpv"vq"Hgf0"T0"Ekx0"R0"45*d+*5+."oc{"htggn{"qrv"qwv"qh"vjg"

encuu" wrqp" tgegkrv" qh" pqvkeg" cpf" rwtuwg" vjgkt" qyp" kpfkxkfwcnk¦gf" enckou0Ñ" " ]545." cv" 950_" " Kh"

RnckpvkhhuÓ"tgswguvgf"tgnkgh"ku"rtkoctkn{"kplwpevkxg."kv"ku"swguvkqpcdng"yj{"Rnckpvkhhu"yqwnf"ocmg"vjku"

ctiwogpv."cu"Ðvjgtg"ku"pq"qrv/qwv"tkijvÑ"hqt"encuugu"egtvkhkgf"wpfgt"Twng"45*d+*4+0" "Gray v. Hardy."

:48"H05f" 3222." 322;" *9vj"Ekt0" 4238+0" " Vjg"Eqwtv" vjgtghqtg" fgpkgu" RnckpvkhhuÓ"oqvkqp" hqt" encuu"

egtvkhkecvkqp"wpfgt"Twng"45*d+*4+0" " "

" iii. Hybrid Certification 

Rnckpvkhhu"cnuq"oqxg" hqt"j{dtkf"egtvkhkecvkqp"rwtuwcpv" vq"dqvj"Twng"45*d+*4+"cpf" *5+0" " C"

j{dtkf"encuu"cevkqp"ku"qpg"kp"yjkej"vjg"eqwtv"egtvkhkgu"Ðc"Twng"45*d+*4+"encuu"hqt"vjg"rqtvkqp"qh"vjg"

ecug"cfftguukpi"gswkvcdng"tgnkgh"cpf"c"Twng"45*d+*5+"encuu"hqt"vjg"rqtvkqp"qh"vjg"ecug"cfftguukpi"

fcocigu0Ñ" "Lemon."438"H05f"cv"7:30" "Fghgpfcpv"ctiwgu"vjcv"uwej"c"encuu"cevkqp"ku"kortqrgt"jgtg"

dgecwug"egtvkh{kpi"c"j{dtkf"encuu"cevkqp"fqgu"pqv"tgnkgxg"Rnckpvkhhu"qh"ucvkuh{kpi"vjg"tgswktgogpvu"qh"

Twng"45*d+*4+"cpf"*5+0" " Rnckpvkhhu"fq"pqv"tgurqpf"vq"vjcv"ctiwogpv"cpf"vjgtghqtg"jcxg"yckxgf"cp{"

ctiwogpv"kp"qrrqukvkqp0" "Bonte v. U.S. Bank, N.A.."846"H05f"683."688"*9vj"Ekt0"4232+0" " Kp"cp{"

gxgpv."vjg"Eqwtv"citggu"vjcv"Rnckpvkhhu"owuv"ucvkuh{"dqvj"Twng"45*d+*4+"cpf"*d+*5+"kp"qtfgt"vq"egtvkh{"

c"j{dtkf"encuu"wpfgt"dqvj"rtqxkukqpu0" " Ugg"Puffer v. Allstate Ins. Co.."477"H0T0F0"672."692"*P0F0"

Knn0"422;+."chhÓf."897"H05f"92;"*9vj"Ekt0"4234+0" " Cnvjqwij"vjg"Ugxgpvj"Ektewkv"jcu"nghv"qrgp"vjg"
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rquukdknkv{"qh"ÐfkxkfgfÑ"qt"Ðj{dtkfÑ"egtvkhkecvkqp"wpfgt"Twng"45*d+*4+"cpf"*5+."Lemon."438"H05f"cv"

7:3."vjg"Ugxgpvj"Ektewkv"jcu"pgxgt"uwiiguvgf"vjcv"ÐfkxkfgfÑ"qt"Ðj{dtkfÑ"egtvkhkecvkqp"yqwnf"gzewug"

rnckpvkhhu" htqo" ucvkuh{kpi" Twng" 45*d+Óu" tgswktgogpvu0" " Pqt" yqwnf" uwej" c" twng" ocmg" ugpug." cu"

rnckpvkhhu"eqwnf"cxqkf"Twng"45*d+Óu"tgswktgogpvu"ukorn{"d{"uggmkpi"dqvj"oqpgvct{"cpf"gswkvcdng"

tgnkgh0" " Dgecwug"Rnckpvkhhu"hckn"vq"ucvkuh{"vjg"tgswktgogpvu"qh"dqvj"Twng"45*d+*4+"cpf"*5+."RnckpvkhhuÓ"

oqvkqp"hqt"j{dtkf"egtvkhkecvkqp"wpfgt"vjqug"rtqxkukqpu"ku"fgpkgf0" " "

H0" Twng"45*e+*6+"

Kp"vjg"cnvgtpcvkxg"vq"encuu"egtvkhkecvkqp"wpfgt"Twng"45*d+*5+."Rnckpvkhhu"cum"vjcv" vjg"Eqwtv"

egtvkh{"rctvkewnct"kuuwgu"wpfgt"Twng"45*e+*6+."yjkej"rtqxkfgu"vjcv"Ðcp"cevkqp"oc{"dg"dtqwijv"qt"

ockpvckpgf"cu"c"encuu"cevkqp"ykvj" tgurgev" vq"rctvkewnct" kuuwguÑ"yjgp"crrtqrtkcvg0" " ÐVjg"fkuvtkev"

eqwtv"ku"pqv"qdnkicvgf"vq"itcpv"rctvkcn"egtvkhkecvkqp"kh"rctvkewnct"kuuwgu"ctg"eqooqp"vq"c"encuu.Ñ"dwv"

oc{"fq"uq"kp"kvu"fkuetgvkqp0" "Clark v. Experian Info. Sols., Inc.."478"Hgf0"CrrÓz":3:.":44"*9vj"Ekt0"

4229+0" " Rnckpvkhhu" jcxg" pqv" fgoqpuvtcvgf" vjcv" egtvkhkecvkqp" qh" cp{" kuuwg" wpfgt" Twng"45*e+*6+" ku"

crrtqrtkcvg0"

Vq"dgikp."Rnckpvkhhu"jcxg"pqv"fgoqpuvtcvgf"vjcv"uwhhkekgpv"Ðghhkekgpe{"yqwnf"dg"ickpgf"d{"

egtvkh{kpi"c"encuu"hqt"qpn{"rctvkewnct"kuuwgu0Ñ" "Clark."478"Hgf0"CrrÓz"cv":440" " Rnckpvkhhu"ctiwg"vjcv"

vjg"hqnnqykpi"kuuwgu"eqwnf"dg"egtvkhkgf"wpfgt"Twng"45*e+*6+<"

30" Yjgvjgt"Fghgpfcpv"etgcvgf"cpf"eqpfqpgf"c"jquvkng"yqtm"gpxktqpogpv="
"

40" Yjgvjgt"Fghgpfcpv"hckngf"vq"vcmg"rtqorv"tgogfkcn"cevkqp"kp"tgurqpug"vq"etgfkdng"
cnngicvkqpu"qh"jctcuuogpv="
"

50" Yjgvjgt"Fghgpfcpv"jcu"cnnqygf"mpqyp"jctcuugtu"vq"tgockp"kp"vjg"yqtmrnceg="cpf"
"

60" Yjgvjgt"Fghgpfcpv"jcu"hckngf"vq"fkuekrnkpg"jctcuugtu"fgurkvg"vjg"jctcuuogpv"dgkpi"
ykvpguugf"d{"uwrgtxkuqtu0"
"
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]545."cv"3370_" " Jqygxgt."Rnckpvkhhu" hckn" vq"eqppgev" vjgug" kuuwgu" vq" vjg"gngogpvu"qh" vjgkt"enckou0" "

Cnvjqwij"Fghgpfcpv"pqvgf"vjku"fghkekgpe{"kp"kvu"tgurqpug"dtkgh."Rnckpvkhhu"cickp"hckngf"vq"cfftguu"

vjg" gngogpvu" qh" vjgkt" enckou" kp" vjgkt" tgrn{" dtkgh" ykvj" tgurgev" vq" vjku" kuuwg0" " Kpuvgcf." Rnckpvkhhu"

kfgpvkh{"cffkvkqpcn"kuuwgu"cpf"ctiwg"vjcv"egtvkhkecvkqp"qh"vjqug"kuuwgu"wpfgt"Twng"45*e+*6+"yqwnf"

Ðqp"c"uocnngt"uecng"guvcdnkuj"cnn"qh"vjg"tgswktgf"gngogpvu"cu"vjg{"yqwnf"dg"rtgfqokpcvgn{"rtqxgp"

d{"eqooqp"rtqqh"cpf"iq"vq"vjg"gngogpvu"tgswktgf"vq"gcej"kpfkxkfwcnÓu"encko"qh"c"jquvkng"yqtm"

gpxktqpogpv"etgcvgf"d{"ugzwcn"jctcuuogpv0Ñ" " ]5:6."cv"620_" " Vq"vjg"gzvgpv"vjcv"Rnckpvkhhu"tckug"pgy"

kuuwgu"hqt"egtvkhkecvkqp"wpfgt"Twng"45*e+*6+" kp"vjgkt"tgrn{"dtkgh." vjg{"yckxgf"cp{"ctiwogpv"ykvj"

tgurgev" vq" vjqug" kuuwgu04;" "West v. MeadWestvaco Corp.." :3" H0" CrrÓz" 96." 97" *9vj" Ekt0" 4225+"

*Ð]C_tiwogpvu" rtgugpvgf" hqt" vjg" hktuv" vkog" kp" c" tgrn{" dtkgh" ctg" yckxgf0Ñ" *ekvcvkqp" qokvvgf++0" "

Hwtvjgtoqtg."cu"fkuewuugf"cdqxg."Rnckpvkhhu"jcxg"pqv"ogv"vjgkt"dwtfgp"qh"fgoqpuvtcvkpi"vjcv"vjgug"

swguvkqpu"ecp"dg"cfftguugf"qp"c"encuu/ykfg"dcuku0" " Kp"cp{"gxgpv."ÐTwng"45*e+*6+"fqgu"pqv"gzgorv"

encuu" tgrtgugpvcvkxgu" htqo" vjg" vjtgujqnf" tgswktgogpvu"qh"Twng"45*c+0Ñ" " In re Fluidmaster, Inc., 

Water Connector Components Prod. Liab. Litig.."4239"YN"33;8;;2."cv",6;"*P0F0"Knn0"Oct0"53."

4239+0" " Dgecwug" Rnckpvkhhu" fq" pqv" ucvkuh{" vjg" tgswktgogpvu" qh" Twng" 45*c+." vjg" Eqwtv" fgpkgu"

RnckpvkhhuÓ"tgswguv"vq"egtvkh{"cp{"kuuwg"wpfgt"Twng"45*e+*6+052" " "

KKK0" Eqpenwukqp"

Hqt"vjg"hqtgiqkpi"tgcuqpu."vjg"Eqwtv"fgpkgu"RnckpvkhhuÓ"oqvkqp"hqt"encuu"egtvkhkecvkqp"]53:_0" "

Vjg"Eqwtv"itcpvu"FghgpfcpvÓu"oqvkqp"vq"gzenwfg"vjg"vguvkoqp{."tgrqtvu."cpf"qrkpkqpu"qh"Ft0"Nqwkug"

Hkv¦igtcnf"]574_."cpf"itcpvu"kp"rctv"cpf"fgpkgu"kp"rctv"RnckpvkhhuÓ"oqvkqp"vq"dct"vjg"vguvkoqp{"cpf"

"""""""""""""""""""""""""""""""""""""""""""""""""
4;" Kp"cffkvkqp."Rnckpvkhhu"cnuq"hckn"vq"eqppgev"vjg"swguvkqpu"tckugf"hqt"vjg"hktuv"vkog"kp"vjgkt"tgrn{"dtkgh"vq"vjg"
gngogpvu"qh"vjgkt"enckou0" " "
"
52" Cu" fkuewuugf" cdqxg." vjg"Eqwtv" tglgevu"FghgpfcpvÓu" eqpvgpvkqp" vjcv" Rnckpvkhhu" cnuq" jcxg" vq" ucvkuh{" vjg"
rtgfqokpcpeg"tgswktgogpv"qh"Twng"45*d+0" " In re Fluidmaster, Inc., Water Connector Components Prod. 

Liab. Litig.."4239"YN"33;8;;2."cv",84"*P0F0"Knn0"Oct0"53."4239+0"
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gzrgtv"tgrqtv"qh"Ft0"Nk¦c"Iqnf"cpf"Ft0"Itgiqt{"Okvejgnn."RjF0"]592_0" " Vjku"ecug"ku"ugv"hqt"hwtvjgt"

uvcvwu"jgctkpi"qp"Ugrvgodgt"34."423;"cv"32<52"c0o0" " "
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