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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARITY OWUSU,

Plaintiff,
No. 14 C 8898
2
Judge JorgelL. Alonso
COOK COUNTY and SEIU LOCAL 73,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff, Charity Owusu, brings this lawsuggainsther employer, defendant Cook
County, and labor union, defendant SEIU Local 73 (“SEl@feging that theydiscriminated
against her on the basislgdrnational origin, in violation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. 88 200@# seq Both defendants have filed motiof summary judgment.
For the following reasons, the Court grants the motions.

BACKGROUND

On September 18, 2002, plaintiff, who is from Ghana (PIl.’s LR 56.1(b)(3)(C) Stmt., { 28,
ECF No. 83) applied for a position as an evershift telemetry technician (“teletech”) at John
Stroger, Jr., Hospital of Cook County (“Stroger Hospital”YCook County’s LR 56.1(a)(3)
Stmt 1 2, 16, ECF No. 62.) Plaintiff applied in response to a job posting that specifically

identified the position as on the “3 PM11 PM” shift. (d. T 16 seeSEIU’'s LR 56.1(a)(3)

! Stroger Hospital has no independent legal existeaparate from Cook Countyhich is why Cook County is the
defendant in this caseSee e.g.,Eyiowuawi v. John H. Stroger's Hosp. of Cook CNo. 12 CV 6492, 2014 WL
380891, at *3 (N.D. lll. Feb. 3, 2014)
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Stmt., Ex. B, Pl.’s Dep., Dep. Ex. 6, ECF No.-F2 Plaintiff startedwvork as a teletech at
Stroger Hospital on December 2, 2002. (Cook County’s LR 56.1(a)(3) Stmt. § 17.)

In 2007, Alisia Hill, the teletech coordinator at the time, asked for volunteers to work the
day shift, which ran from 7:00 a.m. to 3:00 p.mld. ([ § 19.) Plaintiff volunteered by
responding in writing to Hill's request, and plaintiff began working the day s@dt.f{ 2022.)
Other than the written request to Hill, plaintiff submitted no other documentation acaexaynd
had no discussions with anyone at Cook County about transferring to the day shift's (SEIU
56.1(a)(3) Stmt. 11 235.) She never formally +&pplied for a daghift teletech position, and
she always had a personnel ID number associated with the evening shift, whrdhtimaeany
assignment to another shift wehnicallytemporary. (Cook County’s LR 56.1(a)(3) Stmt. 1
26-27.)

In early 2013two teletechswvho typically worked the evening shiflicia Grayson and
Lorraine Cook, went on leavethich caused staffing shortagen the evening shift. Id. 1 30-

31.) Cook County first attempted to address the problem by changing the telsteftedrom

eight to twelve hours, but SEIU objected, asserting that any such change waatd the
Collective Bargaining Agreement (“CBA”).1d.  34.) Changing tack, Hill decided to request
volunteers again, this time seeking teletechs who would be willing to move froraytishidé to

the evening shift. 14.7 35.) But this timeynlike in 2007, no one volunteeredd.f On March

29, 2013, Hill sent plaintiff a memo in which she explained that because there were no
volunteers for the evening shift, and because plaintiff had originally been hired to work th
evening shift, Cook Countywas going to address the shortage by returning plaintiff to the

evening shift. Id. 11 3637.)



On April 3, 2013, SEIU filed a grievance on plaintiff's behalfd. {| 38.) At “step one”
of the grievance process, Hill denied the grievance, but SEIU appealed the alentatdmng
officer, and, after a “step two” hearing, the hearing officer orallyd-tihat plaintiff could stay on
the day shift. I¢. 1 39.) Plaintifff asserts that the basis for the decision was at least partially
seniority (Pl’'s LR 56.1(b)(3)(C) Stmt., § 2ECF No. 83), but no written decision or other
record of the step two hearing officer’s decision survives, and it is unclearstiahyrecord was
ever created. (Cook County’s LR 56.1(a)(3) Sttl.)

On May 16, 2013Cook Countyinformed Lylonnie Fair, a teletech who had been himed
2003 to work the day shift, that she was being reassigned to the evening shift. 's(8RIU
56.1(a)(3) Stmt. T 45; Cook CourgyLR 56.1(a)(3) Stmt. § 18.) SEIU filed a grievance on
Fair's behalf, asserting that Fainould not be moved from the shift to which she applied and for
which she was hired when “there is a temporary employee working” on the dawisbiftan
“go back to the shift they were on originally.” (Cook CoumtyR 56.1(a)(3) Stmt. § 44ee
SEIUs LR 56.1(a)(3) Stmt. 1 46.)

Brenda Woodall was the SEIU representative who had assisted plaintiff with the
grievance process and attended plaintiff's step two hearing. (SERJ56.1(a)(3) Stmt. 1 40
41.) During the summer of 2013, Karen Webster took over from Woodall as the SEIU
representative for the Stroger Hospital teleteckd. 1(47.)

As Webster attempted to get up to speed, she learned from a union steward and
longstanding Cook County employee that the predominant past practice had degsrrtone
shift assignments according to the shift for which an employee was hitddf 49.) She
reviewed Fair's grievance, number-@32, and noticed that it was related to grievance number

13-047, plaintiff's grievance. Id. 1 50.) Webster reviewed plaintiff's grievance file and found



that the grievance was denied at step one and advanced to step two, but theaiited ot

decision for the step two hearingd.] Webster requested a copy of the step two decision from
Cook County, but she received no response, and she assumed, based on her prior experience, that
that meant that the grievance had been denidd [ 5152.)

After Fair's grievance was denied, Webster advanced it to “step 3” of the grievance
process.(ld. 1 53.) The parties met to discuss the grievance on December 10, 2013, and at that
meeting they reached a settlement by agreeing to return all teletechs to thleshifteh they
were hired. Id. 11 54, 56.) The parties reviewed plaintiff's pensel file and determined that
she was originally hired for the evening shift, her personnel ID wasiat=b with the evening
shift, and her assignment to the day shift had only bexaporary (Id. § 54;id., Ex. G, Webster
Decl., 1 10.) As a result ohe settlement agreement, Lylonnie Fair was permitted to return to
the day shiftAlicia Grayson was requirei returnto the night shift, and plaintiff was required
to returnto the evening shift. Id. 11 5#58.) Lylonnie Fair and Alicia Grayson are of American
national origin. (Pl.’s LR 56.1(b)(3)(C) Stmt., § 28, ECF No. 83; Cook Cauhi 56.1(a)(3)

Stmt. § 50.)

Plaintiff received a letter informing her of the terms of the settlement agreement on o
about January 21, 2014. (SEIU’s LR 56.1(a)®mt. § 60.) She contacted SEIU about the
matter on January 28, 2014, and SEIU Local 73 vice president Betty Boles contacteBr&gyi
labor counsel for Cook County, on plaintiff's behalfid.( 63.) On Feburary 7, 2014, Frey
informed Boles that a letech position during the day shift was available at Provident Hospital,
and he offered to transfer plaintiff to that positiotd. {f 64.) Boles initially rejected the offer as
inadequate, but when she learned that Provident Hospital was actually tclogkintiff's

residence than Stroger Hospital, she asked Frey to hold the position dgefi.6%.) Boles



informed plaintiff of the opportunity, but plaintiff responded that she would not acgesitzon
at Provident Hospital.Iq. 1 66.)

On January 23, 2014, Cook County received a letter from plaintiff complaining that on
January 15, 2014, Francine Crater, a clerk, followed plaintiff as she walked through thal,hospit
called her an “African B,” and told her, “I can’t stand you” and “there’s ag you can work in
the morning.” (Cook County’s LR 56.1(a)(3) Stmt. § 71.) Clerks handle patient lfikasdb
not supervise teletechs and they are paid less than teletddh§. 78.) Plaintiff's supervisor
Tedra Davis met with plaintiff and Crater to discuss the incident, and skstigated plaintiff's
allegations by speaking to other employees who were working on the day oéteslaficident,
but her investigation founthat plaintiff's allegations against Crater were “without merit,” as she
explained to plaintiff in a February 7, 2014 letteld. {1 7475.) Plaintiff claims to have never
received the letter. (Pl’s LR 56.1(b)(3)(C) Stmt., T 16, ECF No. 83.) Nobody e(3aokt
County ever said anything disparagidigectly to her based on her national origin, although a
clerk named Sonia informed plaintiff in May 2013 that another clerk, Rose Matjsalthin a
breakroom conversation, “I am so tired about this African B that try to come to our country and
take our job,” and she was “so happy that [Lylonnie Fair] win the case.” (Cook GolRty
56.1(a)(3) Stmt.Ex. B., Pl.’s 10/27/15 Dep., at 6265:3.) Plaintiff reported what Sonia told
her to a supervisor, bghe is unaware if Cook County took any further actidd., Ex. B, at
65:10-68:10.)

In May 2014, plaintiff went to Orlando Brown’s office to review the grievaongbdok,
and she got a copy of her personnel filed. { 7#78.) Plaintiff could not find documentation
of the second step of her grievance, nordtesever seen any such documentatifd. 11 78

79.)



ANALYSIS

To prevail on a summary judgment motion, “the movant [must] show[] that there is no
genuine dispute as to any material fact #mgl movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). At this stage, the court may not weigh evidence or detdrenine
truth of the matters assertednderson v. Liberty Lobby, Incd77 U.S. 242, 249 (1986). The
court must view all evidence and draw all inferences in favor of thenmawng party. Michas
v. Health Cost Controls of Ill., Inc209 F.3d 687, 692 (7th Cir. 2000).

Plaintiff claims that Cook County and SEIU discriminated against her on theobdss
national origin. Title VII makes it unlawful for an employer “to discharge anwiddal, or
otherwise to discriminate against any individual with respect to his compenstdrars,
conditions, or privileges of employment, because of such individual’s race, colgigrgkex,
or national origin.” 42 U.S.C. § 200@&%a)(1). Similarly, Title VII makes it unlawful for a labor
organization “to discriminate against[] any individual because of his raa®, oeligion, sex, or
national origin.” 42 U.S.C. § 200a¥c). Title VIl also makes it unlawful for an employer to
“discriminate against any of his employees . . . because he has opposeddicyg pnade an
unlawful employment practice by this subchapter.” 42 U.S.C. § 28(#)esee Tomanovich v.
City of Indanapolis 457 F.3d 656, 662 (7th Cir. 2006) (“This type of discrimination is
commonly known as ‘retaliation.™).

[. DISCRIMINATION BY COOK COUNTY

To state @rima faciecase of discrimination based on national origin, plaintiff must show
that (1) she was subjected to some adverse employment action, (2) her job perforasnce w
satisfactory, and (3) there is evidencestpport a reasonable inference that Cook County took

the adverse employment action against her becafise discriminatory motive based on



plaintiff’'s Ghanaian national originSeeSattar v. Motorola, In¢.138 F.3d 1164, 11680 (7th
Cir. 1998).

Cook County contends that plaintiff fails to establiblat she suffered any adverse
employment action that ectionable under Title VII[N] ot everything that makes an employee
unhappy is an actionable adverse actiohlichols v. Slll. Univ.-Edwardsville 510 F.3d 772,
780 (7th Cir. 2007)citing O’'Neal v. City of Chj. 392 F.3d 909, 911 (7th Cir. 2004 An
adverse employment action is “a significant change in employment status sducing firing,
failing to promote, reassignment with significantly different responsibilityy decision causing
a significant change in benefitd.ewis v. City of Chj.496 F.3d 645, 653 (7th Cir. 2007). To be
actionable under Title VII, aadverse employment action mushdterially alter the terms or
conditions of employmeyitPorter v. City ofChi., 700 F.3d 944, 954 (7th Cir. 2012), and it must
be “more disruptive than a mere inconvenience or an alteration of job respbesjbiagle v.
Vill. of Calumet Park554 F.3d 1106, 1120 (7th Cir. 20(8iting Crady v. Liberty Nat'Bank &
Trust Co.,993 F.2d 132, 136 (7th Cir.1993)).

The Seventh Circuit hasxplainedthat merely changingn employee’s work scheduke
not, by itself, an actionable adverse actioisee Porter 700 F.3d at 954 (citin@rube v. Lau
Indus., Inc, 257 F.3d 723, 728 (7th Cir. 2001Work schedule changes or shift changes/ be
actionable adverse actiomanly in “unique circumstances,” such as where the employer
implements the change to exploit“lenown vulnerability,” Porter, 700 F.3d at 955 (citing
Washington v. Ill. Dep’of Revenue420 F.3d 658, 6683 (7th Cir. 2005 employer allegedly
alteredplaintiff's scheduledespite knowledge that she could not work certain hioecause she

had to care for her speciaéeds so)), but plaintiff has made no suggestion of amjique



circumstainces or known vulnerabilities this case.The adverse action of which she coeps
is a simple shift change, which is not actionable under Titl€ VL.

Plaintiff also suggests that her discrimination claim is actionable because she was
subjected to &ostile work environmerttased on her national origin, but this theory requires her
to demonstrat¢éhat “(1) her work environment was both objectively and subjectively offensive
(2) the harassmerbmplained of was based on lipational origif}; (3) theconduct was either
severe or pervasive; and (4) there ivasis for employer liability such as knowledge or
participation by a supervisoSee Porter700 F.3d at 955 (citin§cruggs v. Garst Seed C687
F.3d 832, 840 (7th Cir. 2000) Plaintiff does not complain of the sort of severe or pervasive
harassment that might be actionable under Title VII. The only allegatanhsnight support a
hostile work environment claim are the allegations of plaintiff's altercation withckra Crater
and the cooments of Rose Mege. But these were only two isolated incidents in more than a
decade of employment at Cook County, awlated incidentsvill not support a hostile work
environment claim unlesthey are“extremely serious.” Ellis v. CCA of Tennessdd C, 650
F.3d 640, 648 (7th Cir. 201{giting Faragher v. City of Boca Ratph24 U.S. 775, 788L998).

One verbal altercation with a-e@eorker who used offensive language ambffensive comment
madeby another caworker out of plaintiff's hearing are neither pervasive notextremely

serious.” SeekEllis, 650 F.3dat 648-49 (eviewing “casdaw guideposts,” which showed that

2 Even if the shift change were an adveastion, the Court would conclude that plaintiff did not present seffic
evidence of discriminatory motive or intent to survive summarymetg As theCourt will discussfurther in
addressin@gEIU’s motion for summary judgment, there is no evidehaethe shift change was anything other than
Cook County’s attempt to resolven an objective, impartial basi difficult staffing problem thatvas sure to leave
at least onef the teletechs unhappy.

% Additionally, although the Court need not address whether Cook Chadty discriminatory motive for forcing
plaintiff to change to the evening shift because it has concluded that fthehsinige was not an actionable adverse
action,the Court notes parenthetically tihé allegations of offensivddmments by Rose Mege and Francine Crater
provide no support for any inference of any discriminatory motive uridgrlie shift changdecause none of the
people involved in the Mege or Crater incidents was also involved in thelsange, nor does amgher evidence
connect the shift change to the offensive comments.

8



plaintiffs’ “limited number of claimgof insensitive commentwere] insufficiently severe to
support a hostile work environment cléd)msee alsdGaxton v. Am. Tel. & Tel. Gd.O F.3d 526,
534 (7th Cir. 1993) (two instances of harassment not pervasive).

Plaintiff’'s chief argument in response is that defendant’s 30(b)(6) sgtda&l not have
sufficient foundation forher testimony, butthere is no need to reach this argument because
plaintiff hasfailed to carry her burden of introducisgfficienteviden@ to makea prima facie
case. Plaintiff's discrimination claim cannosurvive Cook County’s motion for summary
judgment.

[I.  DISCRIMINATION BY SEIU

To establish a ifle VII claim against SElUplaintiff’'s labor union plaintiff must show
that (1) Cook Countyviolated the collective bargaining agreement between Cook County and
SEIU; (2) SElUbreached its own duty of fair representation by letting teadir go unrepaired,;
and (3)some evidence indicates that discriminatory animus based on national rnoguated
SEIU. SeeGreenslade vChi. SunTimes, Inc. 112 F.3d 853, 866 (7th Cir. 1997Rlaintiff
conters that a jury could reasonabhfer that SEIU acted with discriminatory animus based on
the fact that plaintiff was treated differently frdmlonnie Fair, who was permitted to stay on
the day shift and who is Americ&nSeeColeman v. Donahg&67 F.3d 835, 845 (7th Cir. 2012)
(plaintiff may make outprima facie caseunder Title VII by demonstrating that she was a
member of a protected class meeting legitimate expectations who suffered enseadv
employment action and was tredtess favorably than similadsituated individualsvho were
not members of the protected clagsjing McDonnell Douglas Corp. v. Greed11 U.S. 792,

802-03 (1973)).

* Plaintiff also brought a retaliation claim against SE failure to file a grievance on plaintiff's behalf in 2014
but she cacedesn her response brief that thésao genuine isue of material fact as to that claim.

9



SEIU contends that (1) Cook County did not violate @8A by moving plaintiff to the
evening shift, as the CBAoes not entitle employees to work the shift ofrtipeeference based
on senority; (2) far from breaching its duty of fair representation, SEIU did elenytit could
for plaintiff under the circumstancescluding finding a daghift position for plaintiff at
another hospital closer to heome and (3)SEIU hada legitimate, ondiscriminatory reason for
agreeing to allow Lylonnie Fair to remain on the day shift instead of pfaiatifl there is no
evidence that this reason is pretexee Colemar667 F.3dat 845 (if defendant articulates a
legitimate, nondiscriminatory reasdor its action, burden shifts to plaintiff to prove that the
reason is pretext).

The Court tends to agree with SEIU on all three points, but even assuming that Cook
County did violate the CBA and that SEIU breached its duty of fair representati@vjdiace
does not support a reasonableerehce of discriminatory animus becaubke fact that all
teletechs are hired and designated for a particular shift prosidiegitimate, nondiscriminatory
reason for the settlement agreement, @athtiff has not showthat reason to be pretext.

This dispute arose because Cook County was facis@fing shortage on the evening
shift because two evenirghift teletechs went on leavéNhen Cook Countjirst attempted to
move plaintiff to the evening shift to address the shortage, SEIU brought vearngee on
plaintiff's behalf, which was successful at step two, and plaintiff was peudrtitt remain on the

day shift> However, Cook County still had to address the staffing shortage on the ewfiing s

® SEIU contends thaKaren Webster took over for Brenda Woodall as the union representativieef@troger
teletechsafter this grievance was resolved, and Webster mistakenly belieaeglaintiff's grievance was initially
denied, as she erroneously stated in a November 7, 2013 (&l LR 56.1(a)(3) Stmt., Ex. G, §9.) Itis unclear
what role this mistakds supposed to havelayed in the proceedings on Fair's grievancewtiat Webster
understoodrair's grievance to be about if shelieved that plaintiff's grievance had been denied and plaintiffavoul
be requiredo move to the evening shifiequiring plaintif to moveto the evening shiftather tharfair is the very
relief that Fair all but explicitly ragests in her grievancgCook Countis LR 56.1(a)(3) Stmt. { 44.)For purposes
of the present motion for summary judgment, the Court assthmée$SEIU dil know that plaintifiwould not be

10



So it attempted to move Lylonnie Fair to the evening shifich caused Fair to file a grievance
In the course of proceedings Bair's grievance, the parties came to understand(&)@he CBA
did not give teletechs the right to work their preferred shift based on senfbjitgletechs are
hired for specific shifts, an¢t) plaintiff was hired for the evening shift. In order to correct the
imbalance among the teletechs, too many of whom were working the day shift, tles part
decided to settl the dispute by requiring all teletechs to workghidt for which they were hired.

There is nothing discriminatory about this settlement on its face. The parties ettled
dispute on a basis totally unrelated to the national origin of the tedeteé@he or some of the
teletechs hatb change shiftsn order to ensure that the hospital was adequately staffed, and the
parties determinethat the appropriatbasis for deciding who would work whevas to require
the teletechs, each of whdmadapplied for and accepted a positimma specific shiftand none
of whom hadeffected a complete andpermanent change of the shift for which they were
designategdto work the shift to which they had applied.

Plaintiff points to no evidence that this apparently legitimate;ciscriminatory reason
for the action was pretext. Although the CBA recognizes seniority inice&gatexts, plaintiff
has not shown, and the Court does not see, whprevitdes that seniority should conmto play
in determinng what shift a particular employee will work; if anything, that determination
appears to be left up to Cook Cou(BEIU LR 56.1(a)(3) Stmt. § 30 Further, plaintiff was not
the only employee disptad by the settlement agreemeXitcia Grayson, who ig\merican, also
had to change shifts in order to comply with the agreement that teletechs would worktthe shif

for which they were hired.

required tomoveto the evening shifexcept asa consequence of the settlement agreement it reached with Cook
County in order to resolve Fair’'s grievance.

11



Defendants have presented evidetitat, facinga delicate situation in which at least
some of the teletechgould be forced to change shifts against their,whiéyfound an objective
basis fordeciding who bould work which shiftin the fact that the teletechs were hired for
particular shifts. Plaintiff does not present sufficient evidence that thisialeaias a pretext for
discrimination; on the contrary, no evidence undermines SEIU and Cook County’s position that
the parties did the best they could to reach a fair settlement of a difficult gtpflablem.
Plaintiff's claim of discrimination against 8& cannot survive SEIU’s motion for summary
judgment.

CONCLUSION

For the reasons set forthae, the Court grants Cook County’s motion for summary

judgment [60] and SEIU’s motion for summary judgment [6C]vil case terminated.

SO ORDERED. ENTERED: September 29, 2016

HON. JORGE L. ALONSO
United States District Judge
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