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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDWARD HAYWARD,
Plaintiff,

V. No. 14 C 9030

BLATT, HASENMILLER, LEIBSKER
& MOORE, LLC and PORTFOLIO
RECOVERY ASSOCIATES, LLC,

Judge John J. Tharp, Jr.

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Edward Hayward (“Hayward”) filed an action against Blatt, Hasenmiller, Leibsker &
Moore, LLC, (“BHLM”) and Portfolio Recoveryssociates (“PRA”for violating 8 1692i(a)(2)
of the Fair Debt Collection Praces Act (“FDCPA”), 15 U.S.C. § 1692t seqHayward alleges
that BHLM conducted abusive forum shopping when it filed a wage deduction summons in a
venue where Hayward did not reside. Hayward altgges that PRA engaged in abusive forum
shopping when it directed BHLM to file the gadeduction summons. Currently pending before
the Court is BHLM’s motion for judgment on the pleadings, which is joined by FFe&Mot.,
Dkt. 24; Mot., Dkt. 27. For the reasons outlined below, the Court grants the motion to dismiss
with prejudice.

BACKGROUND
Plaintiff Edward Hayward resides in Oak Lawn, lllindisCompl., Dkt. 1, at { 15.

Defendant Blatt, Hasenmiller, Leibsker & Moore, LLC, is a law firm that regularly uses the

! On a motion for judgment on the pleadings, the Court accepts all well-pled facts as true
and construes all reasonable inferences in favor of the plaintiffnoltz v. York Risk Servs.
Grp., Inc, 778 F.3d 635, 639 (7th Cir. 2015).
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mails or the telephone to collect, or attempt to colledingieent consumer accounts. at 6.
Defendant Portfolio Recovery Associates is a corporation that regularly uses the mails or the
telephone to collect, or attemptdollect, delinquent consumer accoumds.at 8.

On May 22, 2013, BHLM, on behalf of PRA, filea suit (the “collection action”) against
Hayward in the Circuit Court of Cook Countillinois, in an attempt to collect an unpaid
consumer debtld. at 1 9-10. The collection action was dilat the Richard J. Daley Center
Courthouse, which serves Coolouhty's First Municipal Districtld. at ] 11-12. Oak Lawn,
lllinois, where Hayward lives, is within th€ircuit Court of Cook County’s Fifth Municipal
District and is served by the Bridgeview Courthoukk.at §16-17. The collection action
resulted in a judgment entered againsywkad on September 13, 2013. On April 24, 2014,
BHLM, directed by PRA, filed a proof of sdce of a wage deduction summons (“the wage
garnishment summons”) to enforce its judgment in the collection action. As part of the same
collection case, this wage garnishment summons was also filed at the Richard J. Daley Center
Courthouse for the First Municip8listrict, rather than the Bridgeew Courthouse for the Fifth
Municipal District.ld. § 30, 38.

Hayward then filed suit against BHLM in this Court, alleging that BHLM and PRA
violated the FDCPA by filing the wage garnishment summons in a municipal district where
Hayward did not resid@ BHLM has filed a motion for judgment on the pleadings, arguing that

Hayward’s claim is time-barrechd should be dismissed, becatise only FDCPA violation that

% See Suesz v. Med-1 Solutions, LE&E7 F.3d 636, 648 (7th Cir. 2014) (holding that the
FDCPA requires actions against a consumer thldxin “the smallesgeographic unit relevant
for venue purposes in the court system in whieéhdase was filed, regardke of the source of
the [state] venue rules.”).



Hayward has alleged was the filing of the eotlon action on May 22, 2013, more than one year
before this case was filed.

ANALYSIS

The relevant provision of the FDCPA providé&ny debt collector who brings any legal
action on a debt against any consumer shall . . glsurch action only in the judicial district or
similar legal entity—(A) in which such consunggned the contract sued upon; or (B) in which
such consumer resides at the commencemehieadction.” 15 U.S.C. 8692i(a)(2). The statute
of limitations for the FDCPA is “one year from the date on which the violation ocdaks.”

§ 1692k(d). Hayward alleges that the defendantdéated the FDCPA when they filed the
original collection action on May 22, 2013, and when they filed the wage garnishment summons
on April 24, 2014. Hayward concedes that more taayear passed between the filing of the
collection action and the filing of this FDCPA complaint, so the parties’ only dispute is whether
the later wage garnishment summona geparate violation of the FDCPA.

The parties agree that Hayward qualifie@ansumer, that BLHM and PRA qualify as
debt collectors, and that an affidavit for waggrnishment is a legal action on a debt within the
meaning of the FDCPA. The parties contest whether a wage garnishment proceeding is a legal
action on a debdgainst a consumewithin the meaning of the FDCPA. BHLM maintains that a
wage garnishment proceeding is not against treswamer, but is rather against the third-party
employer. Hayward maintains, however, that a wgageaishment proceeding is an action against
both the consumer and the employer, and is tlmeekubject to the venue provision of the
FDCPA. Pl.’s Resp., Dkt. 41, at 7.

The parties agree that the statutory text dugsdefine the term “against the consumer”

and so does not answer the question of whethevage garnishment action is against the

3



consumer or the third-party employ&ee also Smith714 F.3d at 75 (“The text of the FDCPA
provides no definition of that phrase and thugnmance on the issue.”). Accordingly, the issue
turns on the nature of the state law garnishment proceeding; the court must consider whether
lllinois law treats a wage garnishment proceeding as an action against the debtor or against the
employer. BHLM argues that in lllinois, wage garnishment proceedings are against the third-
party employer and not the consumer. Haylveounters that because garnishment targets the
consumer’s wages, which the employer has no fizaleinterest in, and because lllinois law
requires that judgment creditors provide noticegafnishment proceedings to debtors, a wage
garnishment proceeding in lllinois is at the végst a hybrid action against both the garnishee
(the employer) and the consumer. Holding otherwise, he maintains, would thwart the purpose of
the FDCPA.

lllinois law defines wage garnishmemroceedings as supplementary proceedings
prosecuted for the purpose of enforcing a judgment already ensed35 ILCS 5/2-1402(a).
As in all civil actions in lllinois, the general prisions of the lllinois @de of Civil Procedure
apply to wage garnishment proceedings ekcap otherwise provided by other statutes
specifically governing wage garnishme8ee idat 5/1-108(a)-(b). Illinois Supreme Court Rule
277 is a separate rule that further governs wageisfanent proceedings, and to the extent Rule
277 governs procedure, it controld. at 5/1-108(b)see also In re Riverwoods Park Djs247
lIl. App. 3d 702, 706, 617 N.E.2d 464, 467 (lll. App. Ct. 199Bxnk of Hickory Hills v.
Hammann 108 Ill. App. 3d 834, 838, 439 N.E.2d 1048, 1052 (lll. App. Ct. 1982). Rule 277
expressly distinguishes between an action againisird party and an action against a judgment
debtor and prescribes different venue rules as to each, a fact that undermines Hayward’s theory

that a garnishment proceeding is a “hybridti@e against both: “A supplementary proceeding
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against a third party must, and against the judgndebtor may, be commenced in a county of

this State in which the party against whom it is broughtless . . .” ILCS S. Ct. R277(d). An
employer of the judgment debtor is indispuyad “third party” under the rule, which it defines

to include anyone other than the judgment debtor who is “indebted to the judgment debtor,”
ILCS S. Ct. R. 277(a), so there can be no dispute that an employer of the judgment debtor is a
“third party” under subparagraph (d). It followseth that Rule 277 must be read to provide that

an action to garnish wages that an employer devesjudgment debtor is an action against the
employer rather than against the judgment debtor.

Article XII of the lllinois Code of Civil Procedure iposes additional procedural
requirements for wage garnishment proceedii8ge735 ILCS 5/12-801gt. seq.The wage
garnishment summons is issued against th@@rar only and imposes upon the employer a duty
to respond, in writing and under bato interrogatories designétb elicit all the information
necessary to determine the proper amount of non-exempt wageat’5/12-805(a)see also
ILCS S. Ct. R. 277(b) (providing that “[t]r®ipplementary proceeding shall be commenced by
the service of a citation on the party againstom it is brought”). The judgment debtor is
entitled to receive a wage deduction notice and the employer’s completed interrogiatoaies.
5/12-805(b). Both the judgment creditor and the deb&mh have the right to contest the truth or
sufficiency of the employer’s answer, and theégoment debtor may request a hearing to dispute
the wage deduction if it includes wegythe debtor believes are exentgtat 5/12-811(a)-(b). A
successful wage garnishment proceedings resuétgudgment entered against the employer and
a lien on wages due to thedgment debtor/employe#d. at 5/12-808(b), (e). The costs of the
wage garnishment proceedings are charged to the judgment debtor unless the court determines

that costs incurred by the judgmenéditor were improperly incurrett. at 5/12-814(a).
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The requirements outlined above compel thectusion that garnishment proceedings are
actions against the third-party employer rather than against the debtor/employee. First, wage
garnishment proceedings must be commencedhén venue where the third party resides,
regardless of where the judgment debtor resi®&=ILCS S. Ct. R. 277(d). Second, the
summons imposes an affirmative duty on the engrdy act: the employer must respond to the
summons, answer a series of interrogatories, asdrerthe judgment debtor receives a copy of
the necessary notice materiald. at 5/12-805(a)-(c). Third, andy contrast, a garnishment
proceeding imposes no duties or obligation on the judgment debtor; the judgment debtor is
neither required to respond nor to becomelved in the proceedings whatsoevBee id.at
5/12-811(a). Fourth, if the judgment debtor seeksaxticipate in the garnishment proceeding, it
is only permitted to litigate the issue of wage exemption, not the validity of the underlying debt.
Id. at 5/12-811(b). Fifth, the judgment that results from wage garnishment proceedings is entered
against the employer, rather than the consunderat 5/12-808(b). Finally, the relevant rule
governing such actions describes the penling as being “against” the employ8SeelLCS S.

Ct. R. 277(a).

Hayward argues that the 1990 Amendments of the lllinois Code of Civil Procedure,
which require notice and perntitnited participation bydebtors, support her characterization of
garnishment proceedings as actions against the consumer. These provisions include requirements
to provide judgment debtors with notice of, and the right to participate in, wage garnishment
proceedingsSeeAct of Sept. 6, 1990 (the “1990 Ameéments”), Pub. Act 86-1268, 1990 III.

Laws 2197. The 1990 Amendments, for example, gaggment debtors the right to contest the
truth or sufficiency of the employer’'s answand provided that “no deduction order shall be

entered in favor of the judgment creditor unless the affidavit filed by the judgment creditor
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certifies that a copy of the wage deductioticeohas been mailed the judgment debtor.Id.
(codified at 735 ILCS 5/12-811(e)). Unquestionalthe addition of these provisions in 1990
provided some protection to judgment debtors with respect to garnishment proceedings where
before they had none.

That the lllinois law on wage garnishments provides notice and a limited right to
participate in garnishment proceedings, however, does not mean that wage garnishment
proceedings are properly characterized as actions “against” the conSaae&mith/14 F.3d at
76 (noting that procedural protections indicébat the consumer has an interest in wage
garnishment proceedings but do not chartge fundamental character of the action).
Notwithstanding these provisions, the consumanterest in, and influence on, garnishment
proceedings is limited because the wage garnishment proceedings are concerned only with the
amount of wages that are exengptnon-exempt and provide no opportunity for the consumer to
challenge the underlying validity of the debt its&@ee735 ILCS 5/12-811(b) (allowing the
judgment debtor an opportunity to challengely the employer’'s answers relating to wage
exemption). Moreover, the 1990 Amendments dat change the requirement that a wage
garnishment proceeding be filed where a thirdypegsides: the lIllinois @de of Civil Procedure
remains concerned with obtaining personatisdiction over the third party in a new,
supplementary proceeding, not the consumairnag whom judgment was already entered. For
these reasons, the Court concludes that a wgsgaishment proceeding in lllinois is most
appropriately characterized as an action ag#esthird-party employer and not the consumer.

The Seventh Circuit has notdressed this issue, but th®ourt’'s conclusion that a
garnishment proceeding is “against” the employaoissistent with the First Circuit’s evaluation

of similar proceedings under Massachusetts lawSnmth the First Circuit concluded that
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Massachusetts wage garnishment actions are agfaenthird-party employer after noting several
characteristics of Massachusd#w that are similar to the lIllinois law outlined above. First, the
Smith court noted that Massachttselaw requires that the summons in a wage garnishment
action be directed to the trustéaho is the party required to answer. 714 F.3d atsé&; also
Mass. R. Civ. P. 4.2(b). Th&mith court also pointed out that a defendant debtor in
Massachusetts can appear to be heard on thi®mmior approval of attachment but does not
thereby submit herself to the court's jurisdiction. 714 F.3d ate&alsoMass. R. Civ. P. 4.2(c).
Following its analysis of Massachusetts wage garnishment procedure, the court ultimately
concluded: “There is no doubt that the debtos ha interest in the proceeding; she must be
given notice of the hearing and an opporturtity contest the attachment. Fundamentally,
however, a Massachusetts trustee process action is geared toward compelling the trustee to act,
not the debtor.'Smith 714 F.3d at 76. The Eleventh Circuit has held similarly, albeit in a non-
precedential rulingSee Pickens v. Collection Servs. of Athens, IS F. Supp. 2d 1376, 1380
(M.D. Ga. 2001) (holding that as required by the Georgia code, the garnishment action at issue
was an action by the judgment creditor agathst garnishee, and not against the consumer),
aff'd sub nomPickens v. Collection Sery273 F.3d 1121 (11th Cir. 2001).

Hayward urges tha&mithandPickensare distinguishable because in those cases, unlike
here, the underlying collection action had beesught in the venue required by 8 1692i(a)(2).
Hayward contends that the facts here are “on all fours with the scenario that Congress sought to

prevent by enacting the FDCPA’s venue provisions” because the underlying collection lawsuit

® The Massachusetts law at issueSmith allows a creditor seeking to collect on a
lawfully obtained judgment to attach a debtor’'s wages via trustee process by filing a new lawsuit
against the trustee, defined as someone whislgods, effects or credits of the defend3et
Mass. R. Civ. P. 4.2.



against him was brought in an improper venue. Pl.’s Resp., Dkt. 41jraB#ithand Pickens
he argues, each plaintiff got his day in court to contest the collection claims, but Hayward did
not: although the venue of the underlying collection suit was improper, Hayward’s claim against
BHLM for improper venue based on the collectiaation itself is time-barred. As a result,
Hayward asserts that suing on the wage garnishment proceeding is his “only means of protecting
his rights as a consumetd.

Not so. Hayward had the same “means ofgmtimg his rights” that every other consumer
has, namely, filing a timely suit for improperntes in the underlying collection action. Hayward
never explains why he could not have protected his rights as a consumer by bringing a timely
action under 8§ 1692i(a)(2). The FDCPA clearlyes a remedy to those consumers who are
forced to defend suits in distant, inconveniiemtims and bring a 8 1692i(a)(2) action within the
statute of limitations; Hayward had the same remedy, and the same opportunity, that every other
consumer has to protect his rights in the original collection action—he simply failed to do so.
Allowing a plaintiff who fails to bring an actiowithin the guidelines set forth in § 1692k(d) to
then make a § 1692i(a)(2) claim after the ci@ddbtained a lawful judgment on the debt and
initiated a garnishment proceeding against theaits employer to enforce that judgment would
essentially toll the statute of limitations tHabngress established for venue challenges under
8§ 1692i(a)(2).

Hayward’'s attempt to distinguisBmithand Pickensis therefore unpersuasive and his
invocation of the Ninth Circuit’'s opinion iRox v. Citicorp Credit Services, Incl5 F.3d 1507
(9th Cir. 1994) adds nothing to the force of his argumenEdr the Ninth Circuit reversed a
grant of summary judgment in favor of a judgment creditor that filed a garnishment proceeding

in a judicial venue other thamhere the judgment debtor resided. 15 F.3d at 1511, 1515. But, as
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the First Circuit recognized i8mith and as Hayward acknowledges,Rox the Ninth Circuit
did not address the meaning of the phraseitagi@any consumer” in the FDCPA,; instead, the
court considered only the question—undisputert-heof whether a garnishment action was a
“legal proceeding” within the meaning of the FDCRé.at 1515. The Ninth Circuit held that it
was, and this Court takes no issue with that ruling, Fmx says nothing about the issue in
dispute here, namely whmr it is a legal actioagainst the consumeMany other courts have
distinguishedFox on this basis as welEee, e.g.McDermott v. BartonNo. 14-CV-704-NJR-
PMF, 2014 WL 6704544, *7-8 (S.D. Ill. Nov. 26, 201#ickens 165 F. Supp. 2d at 1381;
Adkins v. Weltman, Weinberg & Reis Co., L.PMo. 2:11-CV-00619, 2012 WL 604249, at *4
(S.D. Ohio Feb. 24, 2012Emith v. Kramer & Frank, P.CNo. 4:09CV802FRB, 2009 WL
4725285, at *5 (E.D. Mo. Dec. 2, 200Qprd v. Carragher(In re Lord), 270 B.R. 787, 797
(Bankr. M.D. Ga. 1998).

As the First Circuit also explained 8mith there is no inconsistency between state laws
requiring garnishment actions to be filedthre garnishee’s district and the FDCPA’s venue
provision. The concern animating tROCPA venue provision wasaha debt collector would
file in an inconvenient forum, obtain a detajudgment, and thereby deny the consumer an
opportunity to defend himselfSee S. Rep. No. 95-382, at 5 (1977gprinted in 1977
U.S.C.C.A.N. 1695, 1699. In this respect, theHA provides a remedy at law for consumers
who are sued in improper venues: under 8 1692)(agZonsumer may file a claim against a
debt collector who files a legal action on a debt in a venue that does not comply with the FDCPA
venue requirements. Of courglee consumers’ redress is not without limits: the statute bars any
actions against a debt collector that are brought within the statutory time limitatioBeel5

U.S.C. § 1692k(d).
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Further undermining Hayward’s claim that allowing enforcement actions to be filed in
judicial venues other than walbe required by 8§ 1692i(a)(2)tise Federal Trade Commission’s
(“FTC”) commentary on the FDCPA venue prowisj which concludes thatis permissible to
collect on a judgment against a consumer by filing third-party enforcement actions in
jurisdictions other than the debtor's home coBtatements of General Policy or Interpretation
Staff Commentary on the Fair Debt CollectiPractices Act, 53 Fed. Reg. 50,097, 50,109 (Dec.
13, 1988). Seeking to make a silk purse from a sow’s ear, Hayward notes that the FTC’s
commentary assumes that the underlying collection action was filed in the venue required by
8 1692i(a)(2), and that is true enough, but he #rgaes, unconvincingly, that the right to file a
collection action in a different venue is contingepon having filed theollection action in the
proper venue. The commentary says nothing abbubgating state lawenue requirements if
the original collection action was brought in iamproper venue, but it plainly takes issue with
the premise of Hayward’s argument, namely that garnishment proceedings are actions against the
consumer; if they were, no enforcement actionada brought outside the debtor's home court,
regardless of where the underlying collection action had been filed.

The concern that a debt collector would file a distant forum to obtain a default
judgment and prevent the consumer from defggndhimself is not at issue in an action where
judgment has already been determined and is merely being enforced. Moreover, even Hayward’s
proposed interpretation would not protect agafiisty a collection action in a distant forum,
obtaining a default judgment, and then filiagvage garnishment action—where the consumer
would be unable to contest the validity of thdtein the closest forum to the judgment debtor

after the statute of limitations has already passed. Simply put, the forum where the original
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collection action was filed has no bearing on wkef subsequent wage garnishment proceeding
is “against a consumer” or not.

Holding otherwise, moreover, would substalhyidinder the collection efforts of debt
collectors with lawfully-obtained judgmentAs the First Circuit pointed out Bmith 714 F.3d
at 77, “to interpret the FDCPA venue provision ex [and other cases] do, it would be
impossible for a debt collector to enforeeprior judgment ... unless the judgment debtor
happened to reside or to hasigned the underlying contract in the same county in which the
trustee had a usual place of busineSeé also, e.gPickens,165 F. Supp. 2d at 1380 (“[T]he
Court is concerned that requiring the actionb® filed in the judgment debtor's county of
residence, as in the case here, may not affordts jurisdiction over garnishees.”). There is
nothing in the text or history of the FDCPA that suggests that Congress intended to eliminate
actions against third parties to enforce lawfudlgtained judgments obtained against consumer
debtors.See Smith714 F.3d at 77Etro v. Blitt & Gaines, P.G.No. 14 C 8924, 2015 WL
1281521, at *8 (N.D. Ill. Mar. 18, 2015).

Although the Seventh Circultas not addressed the questof whether a garnishment
proceeding constitutes an action against thewuons under the FDCPA, it appears that every
judge in this district to have considered the matter has agreed that Illinois garnishment actions
are not actions against the consuth&ee, e.g., Etro02015 WL 1281521, at *3 (“[A] wage
deduction action was not “any legal action on bt@gainst any consumer” and thus, it did not

trigger the Fair Debt Collection Practices Act’'s venue requiremenitet)ciek v. Law Office of

* Hayward notes that iBlakemore v. Pekay895 F. Supp. 972, 983 (N.D. Ill. 1995),
Judge Coar followe&ox in holding that a wage garnishmentiac can give rise to a violation
of FDCPA's venue provision. True enough, but afax, the court was not presented with, and
did not discuss, the question of whether a garnishment action is an action “against a consumer.”
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Keith Shindley No. 14 C 07149 (N.D. Ill. Mar. 3, 2015) (“[B]ecause an action under the IWDA

is viewed as an action between the judgment creditor and the garnishee, it is not a legal action
‘against any consumer’ and therefore does not constitute a legal action with the meaning of the
FDCPA'’s venue provision”)Jackson v. Blitt & Gaines, P.CNo, 14 C 8625 (N.D. Ill. Feb, 18,

2015) (“lllinois law . . . views garnishment as artiae against the garnishee, not the debtor.”);

see also McDermqtt2014 WL 6704544, at *8 (Southern Distriof lllinois: “Because the
garnishment proceeding is viewed as an action between the judgment creditor and the garnishee,
it is not a legal action ‘against any consumand therefore does not fall within the FDCPA'’s
venue provision.”). Finding the reasoning of thesourts, as well as that of the First and
Eleventh Circuits inSmith and Pickens to be compelling, this Court reaches the same
conclusion: the FDCPA term “any legal actionadebt against any camser” does not include

lllinois wage garnishment proceedings.

For the reasons discussed above, the Qyarits the defendants’ motions for judgment

on the pleadings and enters judgment for the defendants.

¢4t

Dated: July 29, 2015 John J. Tharp, Jr.
United States District Judge
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