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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KAREN HARRIS,
Plaintiff,
14 C 9106
V.
JudgeJohn Z. Lee
CHICAGO TRANSIT AUTHORITY,

Defendant.
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MEMORANDUM OPINION AND ORDER

Plaintiff Karen Harris (“Harris”) has broughtthis action against the Chicago Transit
Authority (“CTA"), raising various claims stemming from hemploymentas aCTA bus driver.
The Courtgrantedthe CTA’s motion to dismiss in pandwhat remains are Harris’s claims of
retaliation based on complaints of gender harassment in violatidil@fVIl of the Civil Rights
Act of 1964, 42 U.S.C. 8000e et seq(“Title VII"), interference with leave under the Family and
Medical Leave Act, 29 U.S.C.Z11,et seq(*FMLA”"), and defamationper seunder lllinois law.
The CTAmovesfor summary judgmerds to these claimandfurther movego strike[96] Harris’s
submissions irresponsdo summary judgmeni89, 90, and 95]. For the reasons that folldiae
motion to strike [96] is granted, and thetion for summary judgment [72df granted in part and
denied in part.

Northern District of Illinois L ocal Rule 56.1

Northern District of lllinois Local Rule (“LR”) 56.1 establishes a pragedfor presenting
factson summary judgment. Under LR 56.1(a)(3), the movant must submit “a statementramate
facts as to which the moving party contends there is no genuine issue anditleathenmoving

party toajudgment as a matter of law.” In turn, the opposing party must file “a comspernse to
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the movant's statement.” LR 56.1(b)(3). This response must consist of “numbeagdaphs,
each corresponding to and stating a cansismmary of the paragraph to which it is directed.” LR
56.1(b)(3)(A). In addition, thepponentmust “respon[d] to each numbered paragraph in the
moving party’s statement, including, in the case of any disagreementiicspef@rences to the
affidavits, parts of the record, and other supporting materials relied updh36.1(b)(3)(B).

Here, because Harris is proceedmmg se the CTA served her with a “Notice to Pro Se
Litigant Opposing Motion for Summary Judgment,” which is required under LR B®8LR 56.2
Notice, ECF No. 79. The statement explained LR 56.1 and cautioned Harris that if she did not
comply with the rule;the judge will be forced to assume that you do not dispute the facts which
you have not responded told. at 2. Furthermore, at a status hearing on December 8, 2016, the
Court specifically directed Harris to LR 56.1 and explained the consequentadsgfto comply
with the rule.

At the December 8 status hearing, the Court also discussed a briefing schédullre
parties. The Court asked Harris howch timeshe would like to have for a response. Harris asked
for twenty-one days, or to file a response by December 29, 2016. In light of Hanes&estatus,
the Court offered to permit her until January 31, 2017, to file her respongseis keégected the
Court’s offer and insisted oDecember 29 as the deadline for her response to be dueColine
therefore set December 29 as the deadline for her response brief, with the r€gix due by
January 19, 2017. On December 29, Harris filed a “Notice of Filing” in which she edlittzt
she {would] be [filing] for a motion for exten[s]ion.” ECF No. 83. No motion ever followed.
The CTA timely filed its reply on January 19, 2017.

Then, approximately one month later, on February 17, 2017, without communicating with

the Court or seeking an extension, Harris filed two documents. IliBbttR 56.1 in their titles, but



neither complies with the rule. Specifically, while the documents contain nuinparagraphs,
they do not correspond to the paragraphshan CTA's LR 56.1(a)(3) statement. They do not
delineate a summary of the paragraph to which they are responding, nor do theg wwtietter
there is disagreement and the portion of the record upon which disagreement isThassame is
true of Harris’'s 23%age “Plaintiff's Material Facts Opposing Defendants Summary Judgément,
which wasfiled August 15, 2017, seven months after her response was due.

While the Court igmnindful of its duty to construpro sefilings liberally, pro selitigants are
not excused from complyingith procedural rulesPearle Vision, Inc. v. Romrb41 F.3d 751758
(7th Cir. 2008). Based on Harris’s failure to file her summary judgment response in a timely
manner without seeking any extension from the Court, and in light of the fabetimasponse does
not comply with LR 56.1as well as the prior admonishments that have been provided to her
regarding this obligation, the Court will disregard the respansés entirety. Raymond V.
Ameritech Corp.442 F.3d 600, 66®8 (7th Cir. 2006) (affirming a district court’'s decision to
disregard a latéiled summary ildgment responseyee, e.g.Brown v. Wyndemere LL&08 F.
App’x 424, 425 (7th Cir. 2015) (affirming a district court’s decision to strikgoaseplaintiff's
filing for failure to comply with LR 56.1). Accordingly, the CTA’s motion to strikegrante. The
Court will therefore accept the CTA"sIncontroverted version of the facts to the extent that it is
supported by evidence in the recorcKeeton v. Morningstar, Inc667 F.3d 877, 880 (7th Cir.
2012).

That said, insofar as the materials the CTA has submitted indicate that sunuhgangna is
not warranted, the Coudoesnot deem Harris’s failure to file a timely, red®@mpliant response
dispositive. SeePerez v. Thorntons, Inc731 F.3d 699, 706 (7th Cir. 201@Where the moving

party has undermined its owfbR] 56.1 assertion through the presentation of contradictory



assertions and evidence, a mmvant’'s ‘admission’ of the movant’s assertion is not decisive.”).
Additionally, the Court will construe the record liberally in light of Harrigte sestatus to the
extent the CTA has presented material to which Harris could testify herselfidn is otherwise
admissible. See Sistrunk v. Kha®31 F. Supp. 2d 849, 854 (N.D. Ill. 2013). With this framework
in mind, the Court turn® the relevanbackground.

Factual and Procedural Background

Harris drove busses for the CTA from 2008 until her termination in 2014. Def’s LR
56.1(a)B) Stmt. ¥, ECF No. 74. During her term of employment, a number of events occurred
giving rise to her suit before this Court. First, on July 4, 26iHtris phoned in to work tdake
leave under the FMLA.See id.f21. According to Harris, she had been authorized to take such
leave due to recurring high blood pressusee id. Ex. 1 (hereafter “Pl.’s Dep.”), at 4%¥8, 83:2
5. Lisa Johnson, a CTA manager, denied her requdstat 47:1-48:9 seeDef.’'s LR 56.1(a)(3)
Stmt., Ex. 11. At her union’s instruction, Harris then went into work and attempted to invoke
FMLA leave in person. Pl.’s Dep. at 47-289. Johnsonagain denied her requestd. An
altercation ensued in which Harris claims that Johnson acted rudely anerbalig toward her
Id. In response to Johnson’s actions, Harris filed a “Report to Manager” complainlogrefon’s
behavior(hereafter, “the Johnson Report”). Def.’s LR 56.1(a)(3) Stmt., Ex. 11. The repail$ de
Harris’s multiple attempts ttake FMLA leaveon July4, describes Johnson’s behavior, and states
that Harris had to go to the emergency room following the altercaition.

Harris further claims that she was wrongfully denied leave under thieAFdh other
occasions On September 20, 2013, Harris attemptethke FMLA leave, but instead of entering
her leave as suclikonnie Brown, another CTA manageharged her with a “sick entry.” Pl.’s

Dep. at 76:23-77:3, 77:23-78:3, 80:16-20. In the course of discussing the isddamgBrown



allegedly saido her, “Baby, | mean, Ms. Harris, you have a lot of fans around hdde 4t 82:1-4.
Evidently, Harris believes that Brown made the statement based on a coondisatad with his
manager, Derrick McFarland, who walsoLisa Johnson’s manager in 201M. at 82:5-8, 102:3-
18, 104:22105:17. Harris suspects that McFarland was motivated to retaliate agaibhasbd on
the report she filed against Johnson on July 4, 20d.1at 102:7-18.

Harris was again denied FMLA leave beginning on November 11, 2013. Def.'s LR
56.1(a)(3)Stmt. 155. She had been approved for intermittent FMLA leave from February 28, 2013,
through February 27, 2014d. 153. But, leading up to November 11, 2013, Harris “exceeded the
approved frequency and/or duration stipulated by her medical providerf'54. SedgwickCMS
(“Sedgwick”), the CTA’s thirdparty FMLA administrator, requested that Harris submit a
recertification from her medical provider establishing that she was entitlechve. léd.  55.
Harris, however, failed to submit a recertification by the deadline reslby Sedgwick.ld. 1 57.

Her remainingFMLA leave through February 27, 2014, was therefore cancelled, until Harris
submitted a recertification on December 13, 201®R.1157-58. Sedgwick reinstated hé&MLA
leave from that date fvard through February 27, 2014. § 59.

For certain periods in February through April 2014, Harris again sought FMLA leave, but
Sedgwick denied her requests duener failureto provide a certification indicating her need for
leave during that time framed. 60. Harris was approved for intermittent FMLA leave in May
2014, but her request for leave in July 2014 was denied, again chex failureto provide a
certification. Id. 1961-62.

In addition to the incidents in which Harris requested, but was denied, leave under the
FMLA, Harris’s claims arise in part from an event that occurred oniBeee5, 2013. On that day,

Plaintiff collapsed during (or at the conclusion of) a disciplinagrimg. Id. 141. She was taken



to an emergency room, where she was diagnosed with fainting, but otherwise glean &ill of
health. Id., Exs. 17, 19. She was then examined by Dr. Magsood H. Jafri, the CTA’s occupational
health doctor.Id., Ex. 18 Dr. Jafri noticed an irregularity with her left eye, which Harris claimed
was normal and had existed from birthd., Ex. 19. Dr. Jafri nevertheless called the emergency
room physicianto ask why he had not noted the irregularitd. The emergencyoom physician
“insisted to him that it was normal.ld. Evidently unpersuadednd concernethat Harris should
not be given permission to return to work if unable to perform her duties as a bus operakair;
then called another physician in orderrefer Harris for further examinatiorSee d. During this
conversation, Harris claims that Dr. Jafri told the other physician thaisHed a glass eye, may
have suffered a stroke or head injury, and “did not need to be driving for [the] QdAseePl.’s
Dep. at 142:18-143:4.

Plaintiff was ultimately terminatedy the CTAafter committing a number of violations of
CTA rules and policies. Under the CTA’s progressive discipline system, yeegl@are given a
oneday suspension for their first t@vioral violation within a twelvenonth period, a threday
suspension for their second violation, and are recommended for termiatiéoa third violation.
Def.’s LR 56.1(a)(3) Stmt. 0. Plaintiff committed three such violations and progressed ful
through the system. First, on June 19, 2014, she received-dayprsispension for a behavioral
violation she incurred during a confrontation with a supervisdry11. Then, on September 18,
2014, she was suspended for three days based on two different incidents in which she refused
instructions to drive her bus out of the lot in an appropriate and timely marehefiy12-14.
Finally, on October 8, 2014, she was recommended for termination based on an incident in which
she was insubordinate and refused to follow an order from a supervidof16. Shewas

thereafter terminatedd. | 17.



Plaintiff filed her action in this Court on November 11, 2014, raising various clgaissh
the CTA. On September 10, 2015, the Court granted in part and denied in part the CTA’s motion to
dismiss. See generally Harris \Chi. Transit Auth, No. 14 C 9106, 2015 WL 5307721 (N.D. Ill.
Sept. 10, 2015). The Court permitted Harris to proceed on claifideVII retaliation based on
complaints of gender harassmemterference with FMLA leaveand defamation baskon Dr.
Jafri’s statementsThe CTA has now moved for summary judgment on Harris’s claims.

L egal Standard

“The court shall grant summary judgment if the movant shows that there is nmeenui
dispute as to any material fact and the movant is entitled to judgment as a matter dréalwR.
Civ. P. 56(a). To survive summary judgment, the nonmoving party must “do more than simply
show that there is some metaphysical doubt as to the material Matsyishita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986), and instead must “establish some genuine issue for
trial such that a reasonable jury could return a verdict in her faordon v. FedEx Freight, Inc.
674 F.3d 769, 773 (7th Cir. 2012). In reviewing a motion for summary judgment, the Court
gives the nonmoving party “ehbenefit of conflicts in the evidence and reasonable inferences that
could be drawn from it."Grochocinski v. Mayer Brown Rowe & Maw, LLPAL9 F.3d 785, 794 (7th
Cir. 2013). The Court must not make credibility determinations or weigh conflietiidgne.
McCann v. Iroquois Mem’l Hosp622 F.3d 745, 752 (7th Cir. 2010).

Analysis

TitleVIl Retaliation

The CTA first moves for summary judgment on Harris’s Title VIl retaliation cldimOrtiz
v. Werner Enterprises, Ina834 F.3d 760 (7th Cir. 2016), the Seventh Circuit refined the approach

that district courts should take in evaluating Title VII claims. Eschewing &t® mest of surplus



tests” to evaluate Title VII claims (including direct versus indirect methodsoof)pid. at 765-66,
the caurt refocused the inquiry on “simply whether the evidence would permit sorrehble
factfinder to conclude that the plaintiff's race, ethnicity, sex, religiomptber proscribed factor
caused the discharge or other adverse employment actitth."at 765 Under this inquiry,
“[e]vidence must be considered as a whole,” regardless of whether it is “direGtidaect” in
nature (and without reference to those ternhd).

Still, the burdershifting framework undeMcDonnell Douglas Corp. v. Greed11 U.S.
792 (1973) remains a vali-but nonexclusive-method of proving a Title VII claim Ortiz, 834
F.3d at 766. Moreover, the Seventh Circuit has held that the clarification announ€dizn
applies both to disparate treatment and retaliation claims under TitleWilliams v. Officeof
Chief Judge of Cook Cty839 F.3d 617, 626 (7th Cir. 2016) (citiOgtiz, 834 F.3d at 764-65).

Thus, in evaluating whethétarris’s Title VII retaliation claim survivessummary judgment,
the Court will consider the evidence she presents in her favor as a whole. In dohey Gouit
will consider whether she has made optiana faciecase under the traditionislcDonnell Douglas
framework. Ultimately, haever, the Court will focus on the more general inquiry of whether a
reasonable jury could find thahe CTA terminatedbecause ofher complaints about gender
harassment See Pearson v. Ill. Bell Tel. CdNo. 15 C 653, 2016 WL 7374235, at *6 (N.D. Il

Dec. 20, 2016) (adopting a similar approach in the wakarti).

! Under this framework, a Title VII plaintiff makes outpama faciecase of retaliation by showing

she: (1)“engaged in protected activify(2) “suffered a materially adverse employment acti¢8) “was
meetinglher] employers legitimate expectatiojisand (4)“was treated less favorably than similasljuated
employees who did not engage in protected activilgdss v. Castro816 F.3d 910, 918 (7th Cir. 2016).
“Once aprima faciecase is estaldhed, a presumption of retaliation is triggered, and the burden shifts to the
employer to articulate some legitimate, nonretaliatory reason fortim&cld. “When the employer does

so, the burden shifts back to the plaintiff, who must present evidence thateédeastston is a pretext, which

in turn permits an inference of unlawful retaliationd.
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A. Protected Activity

The CTA first points out that the record is devoid of any indication that Harrig axayl
complaints about gender harassment. The CTA therefore maintains thatt abhgesuch
complaints, Harris did not engage in protected activity that can serve as thefldasi retaliation
claim. “Complaining to an employer about impermissible discrimination and filing @eludr
discrimination with the EEOC are statutorily protected activitigsskridge v. Chi. Bd. of Edyel7
F. Supp. 3d 781, 794 (N.D. lll. 201&)iting Tomanovich v. City of Indianapoli457 F.3d 656, 663
(7th Cir. 2006)) That said, “[m]erelycomplaining in general terms of discrimination or
harassmentwithout indicating a connection to a protected class or providing facts suffioient t
create that inference, is insufficienffomanovich457 F.3d at 663.

Harris never complained to anyone at the CTA about harassment based on her gender.
Def.’'s LR 56.1(a)(3) Stmt. 19. In addition, none of the union grievances she filed between 2011
and 2014 mentioned harassment based on sex or geliddf20. Rather, Harris testifiedt her
depositionthat her retaliation claim arises solely from the Jdly2011 report regarding the
altercation she had with Johnson when she attempted té-kdka leave that day. Pl.’s Dep. at
74:143. The report itself contains no mention of gender harassment. Def.’s LR 56.1(ai(3) S
1122-23;id., Ex. 11. Becausmone of these actions involves a complaint of gender harassment,
none can give rise to a Title VII retaliation claim premised on complaints gboder harassment.

Nor can aNovember 22, 2013harge of discriminatiothat Harris filedbefore the EEOC.
The charge checks a box for retaliation, but leaves the box for sex unchédkeix. 12. The
narrative portion of the charge states as follows: “During my employhéhiave been subjected
to harassment. | complained about the harassment to no avail, and was subsequeridy $objec

disciplines and suspensionslt. The charge makes no mention of gender harassniedeed,



duringher deposition, Harris confirmed that she did not file the charge in order to makieatiorta
claim based on complaints of gender harassment, and expthateshe wasnsteadreferring to
harassment she experienced based on her filing the Johnson report, in which shenedroplai
Johnson’s conduct when she attempted to take leave on July 4, 2011. Pl.’s B3ep-14, 50:5
17. Because the Johnson report did not involve allegations of gender haradsatNmtember 22,
2013 charge of discrimination was not protected activity on which Harris can greuidié VI
retaliation claim.

In its order denying the CTA’s motion to dismiss, the Court stated that, “[dlamgtall
allegations and inferences in Halls$ favor, it appears that [Harris'gJrievances were based upon
the September 20, 2013, incident where Harris was allegedly called ‘bgbyeromanaget.
Harris v. Chi. Transit Auth, No. 14 C 9106, 2015 WL 5307721, at *5 (N.D. lll. Sept. 10, 2015).
Nothing produced in discovery, however, substantiated this inference, a&nekplained in the
preceding paragraphs, the record before the Court and’Blasiis statementlelie any notion that
her grievances were based on gender harassméateover, at her deposition, Harris suggested
that Ronnie Brown, the manager that called her baby, diesause he was instructed to retaliate
against her by DerriclMcFarland, another manager, who wished to retaliate against Harris for
filing Johnson report.SeePl.’s Dep. 82:16, 102:148, 104:22105:17. Thus, Harris did not view
the “baby” comment as an instance of gender harassment, and did not complaineaboutrtient
through a grievance or otherwise.

For these reasons, no reasonable jury could conclude that Harris engaged in protected

activity that could give rise to her retaliation claim.
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B. L egitimate Expectations

The CTA further argues that Harris cannot show that she was meeti@y &is legitimate
expectations at the time she was fired. This requires the Court taldtdrris’s performance
through the eyes of her supervisors at the CTA at the time ofusgensions andermination.
Gates v. Caterpillar, In¢.513 F.3d 680, 689 (7th Cir. 2008). As explained in more detail alhove,
is undisputed thaHarris’s termination was preceded thyeedifferent instances of documented
misconduct in which she violated CTA rules and policies. Def.’s LR 56.1(a)(3) ¥iril-17. By
way of this conduct, Harris progressed through all three steps of the CTAslidayi process,
and was terminated accordinglyd. Thus, Harris cannot demonstrate that she was metteng
CTA's legitimate expectations at the time of her terminatibtarper v. C.R. England, Inc687
F.3d 297, 311 (7th Cir. 2012) (concluding that a Title VII plaintiff who “d[id] not proffer any
evidence to rebut [the employer’s] criticism of his jobfpenance” could not demonstrate he was
meeting his employer’s legitimate expectations at the time of his termination).

C. Similarly Situated Employees

In addition, the CTA points out that Harris has identified no similarly situated gagdo
who did notengage in protected activity and were treated more favorably than Haros.
demonstrate that similarly situated employees did not experience retaliatidte &IT plaintiff
must demonstrate that “[a] similarly situated employee [is] ‘directly comfgratplaintiff[] ‘in all
material respects.” Alexander v. Casino Queen, Inc/39 F.3d 972, 981 (7th Cir. 2014)
(quotingAbuelyaman v. Ill. State Univ667 F.3d 800, 810 (7th Cie011)) This is a common
sense flexible inquiry under which courts consider a number of factors, “including whether the
similarly situated employee held the same position, had the same supervissybjeas to the

same standards, and engaged in similar conduict.” Here, however, Harris has identified no

11



comparators,dt alone established that they were similarly situated to her. Thus,rsta satisfy
this element of théicDonnell-Douglasframework. Carothers v. Cty. of Cool808 F.3d 1140,
1152 (7th Cir. 2015fholding that a Title VII plaintiff that had not identified any similarly situated
co-workers waived analysis of her claim under MheDonnell Douglagramework).

D. Pretext

Next, the CTA contends that, assumenrguendothat Harris couldestablisha prima facie
case of retaliation under tiMcDonnell Douglagramework, she cannot show that the CTA’s stated
reason for terminating heri.e,, the disciplinary violations leading up to her terminatiomere
pretextual. Under the McDonnell Douglasframework, a plaintiff mat demonstrate that an
employers ledgtimate, stated reasons for taking an adverse employment are pretexayalv.
Elkhart Cmty. Sch829 F.3d 886, 894 (7th Cir. 2016). To demonstrate pretextis must point to
evidence from which a reasonable jury could concludethiea€ TA’sstatal reasons for terminating
her were “phony” or a “lie.” Russell v. Acm&vans Cq.51 F.3d 64, 68 (7th Cir. 1995Here,
however, there is nothing in the recdodsuggest that Harris was terminated for complaining of
gender harassment and not for thesoes the CTA stated in terminating hein fact, she
specifically denied at her deposition that she was terminated for complairgegaér harassment.
Pl.’s Dep. at 53:316,70:5-17, 74:1-13 Thus, no reasonable jury could conclude that the CTA’s
staked reasons for terminating Harris were pretextéaston v. U.S. Steel Coy@16 F.3d 455, 465
(7th Cir. 2016) (declining, “[iln the absence of evidence of pretext or bad faith,” tbicques
employer’s stated reasons for terminating an employee).

E. Evaluating the Evidence asa Whole Under Ortiz

For the reasons stated in the preceding paragraphs, Harris cannot make out alitiese of

VII retaliation under thtMcDonnell Douglaframework. And, viewing the record as a whole, the

12



Court concludeghat no reasonable jury could find she was terminated basecbmplaints of
gender harassment. In her deposition, Harris unequivocally and repeateddy deat her
retaliation claims were based a@omplaining about gender harassment. Pl.’s Dep. at-58;3
70:5-17, 74:1-13 Rather, the retaliatioaf which she complains stems entirely frahe Johnson
Report which did not even mentiogender harassmentd. at 74:1-13; Def.’s LR 56.1(a)(3) Stmt.,

Ex. 11. Moreover, there is no evidence in the record from which a reasonable jury could conclude
that Harris was terminated because of complaining of gender hardssamel not for the
disciplinary violations on which the CTA relied in terminating her.

For the foregoing reasons, the CTA’s motion for summadgment on Harris’s Title VII
retaliation claim is granted.

. FMLA Interference

The CTA next moves for summary judgment on Harris’'s FMLA interferencenclaio
prove her claim of FMLA interference, Harris must show thask¥) was eligible for the FMA’s
protections, (2Jhe CTA was covered by the FMLA, (8he was entitled to leave under the FMLA,
(4) she provided sufficient notice of her intent to take leave, anthé5LCTA denied her FMLA
benefits to which she was entitle@®urnett v. LFW InG.472 F.3d 471, 477 (7th Cir. 2006). The
CTA argues that Harris was not entitled to leave under the FMLA during tleelp@n which she
bases her suit.

As pertinent here, “[wlhen an employee initially requests FMLA leave, theogempimay
take the employeat his word and grant the request, or ‘may request certification by the egiploy
healthcare providéer. Hansen v. Fincantieri Marine Grp., LLG63 F.3d 832, 837 (7th Cir. 2014)
(quotingKauffman v. Fed. Exp. Corpd26 F.3d 880, 886 (7th C2005); see29 U.S.C. 8613(a).

The certification must, among other things, provide the date on which the serious beditiorc

13



giving rise to the leave request commenced, the condition’s “probable duratipfopaiate
medical facts within the knowledge of the health care provider regarding the condiidnyihere
an employee claims leave on the basis that he or she is unable to perform work dtaiesent
of such, an explanation of why leave is necessary, and the planned treatment and duestien of
29 U.S.C. § 2613(bHansen 763 F.3d at 837.

Furthermore, FMLA regulations provide that an employer must advise an employee
whenever it finds a certification is incomplete or insufficient, state whatdwvbelnecessary to
make the certification complete and sufficient, and provide the employee with anuoftydo
cure the deficiency. 29 C.F.R. 885.305(c){d); Hansen 763 F.3d at 837. MoreovedfMLA
regulations permit an employer to request recertification at minimum every thiysy dnd more
frequently where “[c]ircumstances described by the previoudification have changed
significantly,” which can include “the duration or frequency of the absence.” PORC.

§ 825.308(c)(2)Hansen 763 F.3d at 83B8. When an employer requests recertificationhgt]
employee has the same obligations to partieipad cooperate (including providing a complete and
sufficient certification or adequate authorization to the health care prpvidthe recertification
process as in the initial certification procés29 C.F.R. § 825.308(e).

Here, the CTA focusesn FMLA leave that Harris requested, but was denied, beginning on
November 11, 2013. As noted above, Harris requested FMLA leave at various points beginning on
November 11, 2013, but her requests were denied due to her failure to submit requested
certifications or recertifications. In her deposition, Harris does not appear to disputh¢hat
received these requests. CTA, by way of Sedgwick, was entitled to regesestértifications and
recertifications, particularlgiven thatHarris had exceedethe frequency andluration ofabsence

outlined by her physician during her leave that commenced on February 28, 2013. In issuing
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requests for certifications and recertifications, the Cagginby way of Sedgwick, adhered to the
procedure described above. Thus, for the period beginning on November 11, 2013, there is no
genuine dispute of material fact as to whether the CTA interfered with Harss’sf leave under

the FMLA. Accordingly, the CTAs entitled to summary judgment on HarriE®BILA interferen@

claim stemming from this period.

The CTA however,fails to address other dates on which Harris claims that she was
wrongfully denied leave under the FMLA. During her deposition, the CTA confirmidHeirris
that there were “two periods” during whishe claims she was wrongfully denied leave. Pl.’s Dep.
at 74:2023. As noted above, the first period began (and evidently endedi)ly 4, 2011.Id. at
74:24-75:3, 75:17-19, 76:14-16. Despite confirming with Harris at her deposition that she believes
she was wrongfully denielMLA leave on July 4, 2011, and despite attaching as an exhibit to its
summary judgment motion the complaint that Harris submitted in relation to the July dnincid
which describes her failed attempt to take leave under the FMIeACTA offers no argument in
relation to this date. Similarly, the CTA confirmed with Harris at her depostHimmediately
after confirming that the first period of interference began on July 4201 the second period
began on September 20, 2018. at 76:21%7:1, 77:2378:3. The CTA’s motion, however, fails to
account for the period between September 20, 2013, and November 11, 2013.

The Court is mindful of the fadhat Harris’'s pro secomplaint does not specify when she
believes hefFMLA leave was wrongfully denied, and not#isat Harris’s answers during her
deposition were at times evasive and combative. But, in describing the periods at héodepos
which she claims her right to leave under the FMLA was interfered with,sHeas que clear, and

it is the CTA’s burden at this stage to show that no reasonable jury could find invbef fa

2 In addition to Harris’s deposition, the CTA specifically notes the duipcident in its LR 56.1

statement. Def.’s LR 56.1(a)(3) Stm2¥], and Harris references September 30, 2013, in the initial pages of
15



Accordingly, the CTA has failed to meet its burden of showing that there is no genyinte di
material fact as to whether it wrongfully deniddrris leave under the FMLA on July 4, 2011, and
between September 20, 2013, and November 11, 2013. Accordingly, the CTA’s motion for
summary judgment is denied with respect to these dates.

For the foregoing reasons, the CTA’s motion for summary judgrmerHarris’'s FMLA
interferenceclaimis granted in part and denied in part.

IIl.  Defamation Per Se

In regard to Harris's defamatigoer seclaim, the CTA first argues that it is entitled to
summary judgment because Dr. Jafri’s staterretitat Harrishad a glass eye, may have suffered a
head injury or stroke, and that she should not be driving for the-GirA inadmissible hearsay.
The CTA maintains that it never specifically authorized Dr. Jafri’'s statememntstreat the
statements did not concearmatter within the scope of Dr. Jafri’'s employment so as to satisfy the
exceptions to the hearsay rule enumerated in Federal Rules of EVitleRES) 801(d)(2)(C) and
801(d)(2)(D). While the CTA is correct that the record provides no indication that tAe CT
specifically authorized the statements, the Court is nevertheless pershatidbet statements
concern a matter within the scope of Dr. Jafri’s role as the CTA’s occupatiealth doctor. All
thatFRE801(d)(2)(D) requires is that “the statement be made by an individual who is an adent, tha
the statement be made during the period of the agency, and that the matter be withinjettie s
matter of the agency.”Young v. James Green Mgmt., |In827 F.3d 616, 622 (7th Cir. 2003).
Here, the CTA does nalispute that Dr. Jafri was its agent, or that his statement was made during
the period of his agency. Def.’s Mem Supp. Summ. J. at 13 n.2, ECF No. 73. Moireseeving

as the CTA’s occupational health doctor, he made the statements at issue abeut HGTA

her complaint, Compl. at-3, ECF No. 7. The CTA cannot claim that it was not on notice that Harris’'s
FMLA interference claim related in part to these time periods.
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employeewhom he had examined, in requesting that another dastamine her againThus, the
foundational requirements dfFRE 801(d)(2)(D) are satisfied, and Dr. Jafri’'s statements are
admissible for their truth.

Next, the CTA contends that Dr. Jafri’'s description of Harris’'s physical condwas
substantially true, and therefore cannot give rise to liability feardafion. It notes that there is no
dispute that Harris haal glasseye, and that Dr. Jafri’s statement that Harris possidlyehstroke or
head injury “is substantially true considering Harris’s claims that shegass after standing up.”
Mem. at 14. “An allegedly defamatory statement is not actionable if it isasuiadly true, even
though it is not technically accuraite every detail.” Parker v. House O’Lite Corp.756 N.E.2d
286, 296 (lll. App. Ct. 2001) (citin@ianci v. Pettibone Corp698 N.E.2d 674, 678 (1998))To
demonstratesubstantial trutha “defendant need only show the truthtiod ‘gist or ‘sting” of the
statement at issueCianci, 698 N.E.2d at 679 Importantly, “[tlhe defense of substantial truth
normally is a jury question,” unlesscourtdetermines that no reasonable jury could find substantial
truth has not been establishdearker, 756 N.E.2d at 296

Here, when the Court draws every reasonable inference in Harris’'s &ésvdrmust do at
this stage, it is persuaded that Dr. Jafri's statement that Harris has ayglassrue. But, the Court
cannot determine that Dr. Jafri's statemerdt tHarris may have suffered a stroke or head injury
was substantially truas a matter of lawTheemergency room physiciamho first examined Harris
after she passed out found no indication of head injury or stroke and discharged her dgcording
Def’s LR 56.1(a)(3) Stmt., Ex. 19 The emergency roomphysiciandid not observe the left pupil

irregularity that was the basis for Dr. Jafri’s prognosis of a possilokestr head injury, and when

8 This outof-court statemenhand all those referencéul this paragraph would be admissible for their

truth because they satisfy the hearsay exception for statements made for madivasislior treatment.
Each was made for and was reasonably pertinent to trddaéings and described her medical history or
present symptomsSeeFed. R. Evid. 803).
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Dr. Jafri asked about the irregularity, the physician iadishat it was normalld. Harris also told
Dr. Jafri that the condition of her left eye was unchanddd. A reasonable jury, therefore, could
conclude that Dr. Jafri’'s assessment that Harris may have suffered a stheleel anjury was false.

What is more, the CTAignores Dr. Jafri’'s purported statement that, in light of Harris’s
condition, she “did not need to be driving for [the] CTA.” Pl.’s Dep. 14209 The CTA limits
its discussion of Dr. Jafri's statements to his assessment of Harrggalhcondition, but her
defamation claim is not so limited. Rather, her objection to Dr. Jafri's statenpg@sra to stem
from false insinuations about her ability to perform her job properly, as the Court natedinal
decision denying the CT#4 motion to dismiss the claimHarris v. Chi. Transit Auth, 2015 WL
5307721, at *7. Given that Harris returned to work following the inciderggasonable jury could
conclude that Dr. Jafri falsely asserted that Harris was unable to perfojoib he

For similar reasons, the CTA’s final defense to liability for defamatiqualified
privilege—is unavailing. Qualified privilege protects certain statements “based on libg b
protecting honest communications of misinformation in certain favored circurastamorder to
facilitate the availability of correct informationKuwik v. Starmark Star Mktg. & Admin., In619
N.E.2d 129, 133 (lll. 1993) (citation omitted). When applicable, qualified privilegeasesea
plaintiffs burden by requiring ashowing that the defendant intentionally made an allegedly
defamatory statement while knowing it was false, or displayed a reckleggaidras to the
statement’s falsity.ld. To meet its burden of establishing qualified privilege, a defendant must
demamstrate: “(1)good faith by the defendant in making the statementar{2pterest or duty to
uphold; (3)a statement limited in its scope to that purpose;a(4roper occasion; and
(5) publication in a proper manner and to proper parties ortl.”"Even if a statement is subject to

qualified privilege, the privilege may be abused, and therefore lost, if tmifblean show that the
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defendant (1knew of or recklessly disregarded the statement’s falsitym@ge the statement for

an improper purpos€3) made the statement to people “not reasonably believed to be necessary
recipients; or (4)“did not reasonably believe that [the statement] was necessary to accoitsplish
privileged purpose.”’Anderson v. Beact897 N.E.2d 361, 3688 (lll. App. Ct. 2008). Whether a
statement is subject to qualified privilege is a question of law, but “factual irgjjisech as
whether the defenddnt acted in good faith in making the statement, whether the scope of the
statement was properly limited in its scopad whether the statement was sent only to the proper
parties,” are properly lefsolely with the jury.” Kuwik, 619 N.E.2d at 133-34.

Here, the Court agrees théir. Jafri's statements involved interestisat renderthe
statements subject to qualifiediyilege. As the CTA points out, Dr. Jafri had an interest in
ensuring consistency and accuracy in diagnosing Harris’s condition, and the @BA hderest in
ensuring its bus drivers are medically fit to perform their duties, in order to éhsusafety of the
public. Mem. at 1415; seeTurner v. Fletcher706 N.E.2d 514, 518 (lll. App. Ct. 1999) (holding
that a communication from a physician to another evaluator about whether a policqensfidé to
return to dutywas subject to qualified privdge). But, a reasonable jury could nevertheless
conclude that Dr. Jafri’'s statements were not made in good faith, based on whatetigency
room physicianand Harris had told him about her condition. Relatedly, a reasonable jury could
conclude that hebused his privilege by making the statements with reckless disregard to their
falsity, or without a reasonable belief that he needed to make the statementsdtelcdiagnose
Harris. On the present record, therefore, the Court cannot conclude tBafrids statements were
privileged as a matter of law.

For these reasons, the CTA’s motion for summary judgment on Harris’s defamaiiomnsc

denied.
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Conclusion
For the foregoing reasons, the CTA’s motion for summary judgment [72] issdranpart
and denied in part. The Court grants the motion with respect to Harris's dainileo VII
retaliation. In addition, the Court grants the motion with respect tas$aFMLA interference
claim relating to leave requests occurring on or &ferember 11, 2013. The motiéor summary
judgmentis denied in all other respects. The Court also grants the CTA’s motion to strike [96]

Harris’s submissions in response torgnary judgment. A status hearing is setfof12/17 at 9:00

a.m.

IT1SSO ORDERED. ENTERED: 9/22/17
\j&zj/gu__,
JOHN Z. LEE

United States District Judge
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